
EVIDENCE. 


13 


S2. Oral admissions as to tlic contents of a document arc not relevant, 1872. 

, , . • unless and until the party proposing to prove iliem - - • 

coEntl ?f'dSmont”"ai^rc- shows that he is entitled 'to give secondary evidence Act 1 . 
lovant. of the contents of such document under the rules 

hereinafter contained, or unless the genuineness of a document produced is 
in question. 


23. In civil cases no admission is relevant, if it is made either upon an 
. j express condition that evidence of it is not to be 

when relevant given, or under circumstances from which the Oourb 

can infer that the parties agreed together that evidence of it should not bo 
given. 

Easplamtion. — Nothing in this section shall bo taken to exempt any 
barrister, pleader, attorney, or vakil from giving evidence of any matter of 
which he may bo compelled to give evidence under section 126. 


24. A confession made by an accused person is irrelevant in a criminal 
proceeding, if the making of the confession appears 
Cpnfa^ion caHsc(n 2 s.iivhl«i^- j.- Qouvt to have been caused by any inducc- 
j^c^vaiain'’c%mnalpr 0 M 0 ^^^ lucnt, threat, or promise, having reference to the 

ing. charge against the accused person, proceeding from 

a person in authority, and sulliciont, in the n[)inion of the Court, to give the 
accused person grounds, which would appear to him reasonable, for supposing 
that by making it he would gain any advantage or avoid any evil of a tem- 
poral nature in i-cfcrencc to the proceedings against him. 

A JIacistratc nets withoiil. duo discrclion when, as a prosecutor, he holds out pro- 
nli^cs to pi honors as an iiiduccniont to thi in to confess.— v. <Sn'l7 
flthen, 1. W. It. 21, [Kemp and Glover, JJ. Nov. 12, 1801.J 

A prisoner, heing arrested on a charge of dacoity, made a full confession ; and a pro- 
niiso of paidon w.-is made to him. He then made a stateinciit confiimmg Ins previous 
confession. But, withoiU fnlfdling the condition i.ndor which 

escaped from hniut. and had very lately been apprehended. It m.ss held that the statu 
nient made under the promise of pardon is no eviilence -'jpauist the pnsoucr. jwen\, 
Jladha Nath Dosadh, 8 W. 11. r,3. [Kemp. J. July 29, 18o(.] 

W, a travelling .andilor in the service of the G. I. P. Bail way Company, li.avirig 
discovered defalcations in the acconnls of the prisoner, who was a 
Company, went to liim and told him “ he had belter pay 1 be money tl'uu S® 
added that « it would be better for him to tell the truth, after which the pmonei wiw 
hronght before the Traflic M.anagcr, in whose presence he signed a receipt foi, ami 
admitted having received, a sum of Its. 82G-S., The 

trial for criminal breach of trust .as a servant in respect of tins .and of other sums. Jiein 
that the words used by W, the travelling .auditor, constituted an ludnccmcnt to. the 
Soncrto c^S andthatWwas apenson in .authority within the meaning of s. 24 

KS evUW “it, md tot to ,0.4; .isnod y to 

miscible ill evidence on his trial. JTeld .also tBayley, J., that the High court. 

m eSrS Tpoint of law reserved under cl. 80 of the Letters Patent, whem a is of 

opinion thatividonce has been improperly .admitted us to one aifnet and 

which a prisoner stands convicted tthc two heads of 

cenaratc offences), and that the conviction on such head of charge is bad, has pop or to 
reS the Xlc and, if it .appears that the ‘evidence impropciMmiU^ 
reasonably he' supposed to have influenced the jury as to the latter head of c . 
not to sctasUlo the conviction on that hc.ad of charge, hut should proceed to Pf « 3"^ f 

on it. S. IW »f Iho >»'■■"» W" S C SSonf, 

jury in the fiigh Court.— Jfr//. v, JVnrrnjt ^ It C. B. .u . l b 

Offg. C.J., and Uaylcy and Gicen, JJ. Oct. 8, 18i2.J 
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EVIDEl^QE. 


isyg. 

Aotl. 


A and B were committed for trial, the former for dncoity under e. 895 of the Peilnf 
Code, and the latter under s. 412 for receiving stolen property, knowing it to be such. 
A made two confessions, and in both he stated he had handed over to B some pieces of 
gold and silver stolen at the dacoity. When B w'as arrested, a gold ring and a silver 
■wristlet were found in his possession. At the trial A pleaded guilty, nttd B claimed to bo 
tried. A goldsmith deposed that he had made the ring and wristlet found with B out 
of pieces of gold and silver given to him for the purpose by B. On this evidence and on 
the confessions made by A the Sessions Judge convicted B. On appeal to the High 
Court, Itdd that A and B not having been tried jointly for the same offence, the confession 
of A was inadmissible as evidence against B. There was, therefore, no evidence of the 
identity of the goods stolen at the dacoity with those found in B’a possession, and the 
case against him failed. Conviction quashed. — Empress v. JB&M Patel^ I. L» II., 5 Bom. 
63. [VVestropp, C.J., and Melvill, J. April 7, 1880.] 


A prisoner, charged together with others with being a member of an unlawful assem' 
bly, made a statement before the committing Magistrate implicating his fellow-prisoners 
and another person. He subsequently withdrew this statement, and made another, in 
which he endeavoured to exculpate himself. Held, that this statement was not evidence 
against the other prisoners under s. 30 of the Evidence Act. It w'as not a confession, 
nor did it amount to any admission by the prisoner that he w.as guilty in any, degree of 
the offence charged ; but it was simply an endeavour on his part to explitin his own 
presence on the occasion in such a manner as to exculpate himself, and any mention 
made by him in such a statement of other persons having been engaged in the riot was 
altogether irrelevant, and not evidence against them. At a trial before a Sessions Court, 
the Judge, on the^examination-in-chief of the ■witnesses for the prosecution being finished, 
questioned the witnesses at considerable length upon the points to which he must have 
known that the cross-examination would certainly and properly bo directed. Held that 
such a course of procedure was irregular, and opposed to the provisions of s. 138 of the 
Evidence Act. It is not the province of the Court to examine the witnesses, unless the 
pleaders on either side have omitted to put some material question or questions ; and.the 
Court should, as a general rule, lc.ave the witnesses to the plc-adera '-to be dealt with as 
laid down in s. 138 of the k<A.-~Noor Bux Kmi v. Empress, I. L. R., 6 Cal . 279 ; 7 C. L. R. 
386. [Garth, C.J., and Tottenham, J. July 20, 1880.] 


148, 302, 324, and 326 
about to examine the 


Several persons were charged together with offences under sa 
read with a. 149 of the Penal Code. The Sessions Judge, when uuuui. bo exumino t>ub 
prisoners, required all but tbe prisoner under examination to withdraw from the Court, 
until his turn for examination came round, and convicted each prisoner chiefly upon 
what was said by his co-prisoners during hie absence fr6m tbe Court. Held that the 
evidence so given was inadmissible.— Jn the Matter of the Petition of Chandra Hath 
Sircar and others : Empress v. Chandra Nath Sircar, 1, L. R., 7 Oal. 66 : 8 0. L. R. 352. 
[Morris and Prinsep, JJ. April 2, 1881.] ’ 


Kie two accused persons were jointly tried before tbe Sessions Judge on a charge of 
murder. The Sessions Judge examined each of the accused in the absence of the other, 
making the latter withdraw from the Court during the examination of the former, though 
without objection from the pleaders of the accused persons. Held .that the examination 

of each accused could be used only against himself, and not against his fellow-accused 

Empress v. Lahshman Bald, I. L. R., 6 Bom. 124. [Melvill and Kemball, JJ. Jan. 11,'^ 
1882*3 


certificate required by s. 122 of the Code of Criminal Procedure (Act X. of 
1872), that a confession is voluntarily made, is not recorded by the Magistnate at the 
rime the confession is made, or, at any rate, on the day it is reduced to writing, the con- 
feMionisbad, and inadmissible in evidence. To render the ' statement of one person, 
jointly tried with another for the same offence liable to consideration against that other 
It IS necessary that it should amount to a distinct confession of the offence chareed — 
Empress v. I)dj% Harsu, I, L. R., 6 Bom. 288. [West and Pinhey, JJ. Mar. 8, 1882.] * 

prisoners being charged together with house-breaking, some of them pleaded 
Sessions Judge us^ the confessions made by those who pleade'd guilty as 
evidence against a prisoner who was tried. Held that such confessions were not evi- 

t X““?8S0'‘’ f I. L B., 7 ISM. 


on a ohSS*^ disposal of coins of unusual kind is relevant 

afterwards when the factum of ntterinc is denied 

^otttcr coauterfeit coins, knowing the same to be counterfeit at the time they became 



CALCUTTA 


PBINTED AND PUBLISHED BE D. E. CBANENBUBaH, 
AT HIS LAW-PUBLISHING PRESS, 

67, BOW BAZAR STREET. 



97 


COURT FEES. 

22. Subject to rules^ to be made by the High Court, and approved by 

Government and the Governor-General 
. or Xnclia in Council, 

every District Judge and every Magistrate of a District shall fix and 
El pT -«“ber°of peons necessary to be emMoS 

of 

^ outl for the purposes of thia seolion, every Court of Smell Causes esta- 

.saltiuSSi™;;?*'"'"- F. »' “85 (,o oomclida,. 

r<rro,„o„ A 77 . o-mend the law relating to Courts of Small 

Causes beyond the local Ivmits of the ordinary original civil jurisdiction of the 

IteSSef ^ 

23. Subject to rules to be framed by the Chief Controlling Revenue 

venuTcou'ru! ^"^hority and approved by the Local Government 

„„„ (s ’ 1 ? . Governor-General of India in Council 

functions of a Collector of a District shall fix! 

nlpv’ ri / t>me to time alter, the number of peons necessary to be em- 

tbp^n T and execution of processes issued out of bis Court or 

the Courts subordinate to him. v v7 uxb v/uurt or 

24., Every process served or executed under this chapter shall be held 
Process served under this *0 *^6 a process within the meaning of section one 

Sdunder'civuLSS and eighty-eight of the Code of Civil 

.Code. Procedure, and of section two of Act Ho. XXIII. 

of 1861 {to amend Act VIII. of 1859). 


CHAPTER V. 

Or THE Mode of levying Pees. 

Collection of fees by stamps. , ^5. All fees referred to in section three, or 

chargeable under this Act, shall be collected by 
stamps. 

26. The stamps used to denote any fee chargeable under this Act shall 
Stamps to be impressed or be impressed Or adhesive, or partly impressed and 
adhesive. ^ partly adhesive, as the Governor-General of India 

in Council may, by notificatiom in the Gazette of India, from time to time 
direct. 


rentw:raaX"e?fngac"counS . 27. The Local Government may, from time to 

of stamps. time, make rules for regulating — 

(а) , the supply of stamps to be used under this Act, 

(б) the iJumber of stamps to be used for denoting any fee chargeable 
under this Act, 

(c) the, renewal of damaged or spoiled stamps, and 

(d) the keeping accounts of all stamps used under this Act : 

Provided that, in the case of stamps used under section three in a Hi^h 

Court, such. rules shall be made with the concurrence of the Chief Justice *of. 
such Court. 

All such rules shall be published in the local official Gazette, and shall 
thereupon have the force of law. 


28. No document which ought to bear a stamp under this Act shall be 
Stamping documonts inad- of any validity, unless and until it is properly 
vertently received. Stamped. 


c. 0. M.— 13 


1870. 
Act 7. 
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PREFACE. 


^ 

A CHEAP annotated edition of the Indian Evidence Act 
(I. of 1872), containing only criminal rulings of the several 
High Coui’ts in India, is a desideratum which has long and' 
severely been felt by those who have to deal with the criminal 
law. 

To supply this desideratum the present work has been 
coznpiled, and is specially intended for insertion in the Hew 
Criminal Court Manual, which, unlike former editions, contains 
criminal rulings on every Act inserted in it, except the Crimi- 
nal Procedure Code. 

It is trusted that as the costlier works on the ' Evidence 
Act are beyond the means of many who have to deal with the 
criminal law, the present work will prove useful to them. 

D. E. CRANENBUllGH. 

July 1, 1888. 


ERRATUM. 

In Page 63, 

For Chapter XI. — Op Witnesses, Read Chapter IX. Op Witnesses.' 



SPECIFIC RELIEF. 


3&9 


■ to c.— A is a froBtee of land with power to lease it for seven years. He enters ISW 

into a contract with B to grant a lease of the land for seven years, wiilj a covenant 1. 

enfor the expiry of the term. Tliis contract cannot be specifically Act 1. 

The directors of a company have power to sell the concern with the sanction of 
a general meeting of the sliareholders. They contract to sell it without any such 
sanction. This contract cannot be specifically enforced. 

Two trustees, A and B, empowered to sell trust-property worth’ a lakh of 
rnpees, contract to sell it to C for Rs. 30,000. The contract is so disadvantageous as 
to ho a breach of trust. C cannot enforce its specific performance. 

The promoters of a company for working mines contract that (he company, 
when formed, shall purchase certain mineral propert}’. They take no proper pre- 
cautions to ascertain the value of such property, and in fact agree to'pay an extra- 
vagant price therefor. They also stipulate that the vendors shall give them a bonus 
. out of the purchase-monc^. ^ This contract cannot be specifically enforced. 

to /.—A company, existing for the sole purpose of making and working a rail- 
way, contracts for the purclinse of a piece of land for the purpose of erecting a 
cotton-mill thereon. This contract cannot be specifically enforced. 

to g,— A contracts to let for twenty-one years to B the right to use such part of 
a certain railway made by A as was upon B’s land, and tliat B should have a light of 
running carriages over the whole line on certain terms, and might require A to sup- 
ply the necessary engine-power, and (hat A should, during the term, keep the whole 
railway in good repair. Specific performance of this contract must be refused to B. 
^o-h.—A controcts to pay an annuity to B for the lives of C and D. It turns 
^.out that, at the date of the contract, C, though supposed by A and B to be alive 
was dead. The contract cannot be specifically performed. * 

' (c) Of the Discretion of the Court. , 

22. The jurisdiction to decree specific performance is discretionary, and 
Di.scrotion ns to decreeing the Oourt is not bound to grant such relief merely 
specific performance. ^ because it is lawful to do so ; but the discretion of . 
the Court is not arbitrary, but sound and reasonable, guided by judicial prin- 
ciples, and capable of correction by a Oourt of appeal. 

- The following are cases in which the Oourt may properly exercise a dis- 
cretion not to decree specific performance : — 

I. Where the circumstances under which the contract is made are such 
as to give the plaintiff an unfair advantage over the defendant, though there 
may be no fraud or misrepresentation on the plaintifiPs part. 

Illustrations. 

(d.) A, a tenant for life of certain property, nsBigns his interest therein to B. 

C contracts to buy, and B contracts to sell, that interest. Before the contract is 
co'mpleted, A receives a niorbiliDjnry, from the effects of which he dies the day 
after the contract is executed, if B and C were equally ignorant or equally aware 
' of the fact, B is entitled to specific performance of the contract. - If B knew the 
fact, arid C did not, specific performance of the contract should be refused to B. 

(i».) A contracts to sell to B the interest of C in certain stock-in-trside. If is 
Bti|mlatpd that the sale shall stand good, even though it should turn out that C's 
interest is worth nothing. In fact, the value of C’s interest depends on the result 
of certain partnership accounts, on which he is heavily in debt to bis partners. This 
indebtedness is known to A, but not to B. -Specific performance of the contract 
should be refused to A. - 

(c.) A contracts to sell, and B contracts to biij', certain land. To protect the 
l.and frbm floods, it is necessar3’ for its owner to maintain an expensive embank- 
ment. B does not know of this circumstance, and A conceals it from him. Specific 
performance of the contract should be refused to A. 

(d.) A’s property is put up to auction. .B requests G, A’s attorney, to bid for 
him. 0 does this inadvertently and in good faith. The persons present, seeing the 
vendor’s attorney bidding, think that lie is a mere- puffer, and cease to compete. 

•The lot-is knocked clown to B at a low price. Specific performance of the contract 
should be refused to B. ■ , 



ACT NO. I. OF 1872. 

THE INI)M.N EVIDENCE ACT. ' 

Eeceived the G.-G.’s Assent on the 15th IMaroh 1872. 

Whereas it is expedient to consolidate, define, 
and amend the Law of Evidence ; It is hereby 
enacted as follows : — 


PART I.— RELEVAJiTCY OP FACTS. 


Chapter L — ^Preuminarv. 


1. This Act may be called “ The Indian Evi- 
dence Act, 1872 : ” ' 

It extends to the whole of British India,* and applies to all judicial 
proceedings in or before any Court, including 
Courts Martialjt but not to affidavits presented to 
any Court or officer, nor to proceedings before an arbitrator ; 


Short tllle. 


Extent. 


Commencement of Act. ^ ^ 

of September 1872. 

It may be that, as observed by Mr, Norton in his Preface (Law of Evidence, 
8th Edition), the framer of the Act over-estimate<l what had been done, when he 
claimed to have reproduced within the compass of his 167 sections the whole of Taylor's 
Work that was applicable to India, and there can be no doubt that cases must arise for 
which no positive solution can he found in the Act itself, and in such cases we shall 
probably be justified, and shall always be safe, in adopting English rules, in so far as 
they follow, or are in accord with, the general tenor of the Act, But In respect of 
matters expressly provided for in the Act, we must, so to say, start from the Act, and 
not deal with it as a mere modification of the Law of Evidence prevailing in England.— 
P«’ Jackson, J., in Empress v. Ashootosh ClmclierhMy ani others, I. L. R., 4 Oal. 483. 


Repeal of enactments. 


2. On and from that day the following laws 
shall be repealed : — 


(1.) All rules of evidence not contained in any Statute, Act, or Regu- 
lation in force in any part of British India ; 

(2.) All such rules, laws, and regulations as have acquired the force of 
law under the twenty-fifth section of ‘ The Indian Councils’ Act, 1861,’ in so 
far as they relate to any matter herein provided for ; and 

(3.) The enactments mentioned in the schedule hereto, to the extent 
specified in the third column of the said schedule. 


But nothing herein contained shall he deemed to affect any provision 
of any Statute, Act, or Regulation in force in any part of British India, 
and not hereby expressly repealed. 


* It has been applied to the Haidardhdd Assigned Districts and the Cantonment of 
Sikandardbdd. — Foreign Department, No. 80J, dated Slay 2, 1872. 

t This is repealed, as to European Courts Slartial, by the Mutiny Act : “No Court 
Slartial shall, in respect of conduct of its proceeding, or the reception or rejection of 
evidence, he subject to the provisions of the ‘ Indian Evidence Act, 1872,- or any Act of 
any Legislature, other than the Parliament of the United Kingdom,” — 38 Vic., c. 7, 
a. 101. 


Ev.l. 



1805, ' 

. Act 10, 


461 


SUCCESSION ACT. 


'\Vh0ro intestate lias left i_.._ 1 aichprs nncl tho chllcl or ciuluien Ot 


neither lineaUlescendiint, nor 
father, nor mother. 


nor inotner, i/ne - j 

his Itrotliers and sisters and the cliild or children of 

J'itrave Ur.‘w„uM take., if living at the intestate's death. 

A^ If the intestate left neither lineal descendant, nor parent, noi 

Where intestate has loft ainon" those of his relatives who are in 

Z “I'Lst degree of kindred to hin,. 

Illustrations. 

(«.) A. the ;f'kin.hSl’Mlir’ TheJ^S 

relative slan.hn-r in ,l„.' propertv in equal sl.are.s, eN.-lnsive of 

iS':?.hel.,.tat.., nneles and annts hein. only in the 

■ (&.) A, the intestate, rlmarer ileorec of 

■ td ti ISf ’ a 11 of these, Uein;, in the third degree, slmll take equal share. 

third detrree, sluill take equal .shares,. , -i i p 

rSSrISa* '£S5"£“HS^ 

42 Wliere a clistrihutive sliare in the property of a person svho has died 
- ..•iiti-s ulvaneoments intestate shall be elainied by a child, or any de- 
nntSSitintS^^^^^^ sceiidaiit of a child, of such person, no money, or 

other property which the intestate may, during his life, liave paid, given, oi 
s,.'tl«! rorirtheadvancenient of, the child by wliom or by whose de- 
scendant the claim is made, shall be taken into account in estimating such 
distributive share, 


PART VI. 


Of -THE Effect op MARmAOE anp Markiage-sf.ttlements ox Property, 

43. The husband surviving his wife has- the same rights in respect of 
her'propertv, if she die intestate, as the widow has 
rvS'rc.^cliv"lJ°''“‘’ >» '-aspect Q-f her husband’s property, if he die in- 

testate. 

44- If a pei'tSon whoso domicile is not in British India marries in British 
. India a i;>er.son whose domicile is in British India, 

polxrdonu'STndmmnot neither party acquires' by the marriage, any rigiits 
tloiuiL-ilotl in Bi-itiah Imliu; in rcspcct Ot any property of the otlie.r party not' 
comprised in a settlement made, previous to the marriage, which he or she. 
would not acquire thereby if both were domiciled in British India at the 
time of the marriage, 

45, The properly of a minor ni.ay be settled in contemplation of m.arriage, 
provided tin- settlement be tnadf! by the minor witli 
Settlement of minoi''s pro- approbation of tile minor’s father, or, if he be 

’ umrriusu. ° de.ad or absent from British India, with elie appro- 

bation of the Higii Court, 


1872. 
Act 1 


2 


KYTDENCE. 


3. Ill tkis Act the following words and expressions are used in the fol- 
- ^ . lowing senses, unless a contrary intention appears 

Iat.rpr.totoo-Oto.., fcom the context:- 

• 1 

, „ “ Court ” includes all Judges and Magistrates, 

' and all persons, except arbitrators, legally author- 

ized to take evidence. 

"Fact.” » J’act ” means and includes — 

(1) nny thing, state of things, or relation of things, capable of being 
perceived by the senses j 

(2) 'any mental condition of which any person is conscious. 


Illustrations, 

(a.) That there are certain objects arranged in a certain order in a certain place, is a 

fact. 

(&.) That a man heard or saw something, is a fact. 

(c.) That a man said certain words, is a fact. 

{d ) That a man holds a certain opinion, has a certain intention, acts in good faith or 
fraudulently, or uses a partionlar word in a particular sense, or.is or was, at a specified 
time, conscious of a particular sensation, is a fact. 

(e.) That a man has a certain reputation, is a fact. 


One fact is said to be relevant to another when the one is connected with 

the other in any of the ways referred to in the 
"Eeleyant.” provisions of this Act relating to the relevancy 

of facts. 


“ Facts in issue.” 


The expression “ facts in issue ” means and 
includes — 


any fact from which, either by itself or in connection with other facts, 
the existence, non-existence, nature, or extent of any right, liability, or 
disability, asserted or denied in any suit or proceeding, necessarily follows.* 

Emplanaiion. — ^Whenever, under the provisions of the law for the time 
being in force relating to Civil Procedure, any Court records au issue of 
fact, the fact to be asserted or denied in the answer to such issue is a fact 
in issue. 

Jllustrations, 

A is accused of the murder of B. 

At his trial the following facts may be in issue 

That A caused B's death ; 

That A had received grave and sadden provocation from B ; 

That A intended to cause B’s death ; 

That A, at the time of doing the act which caused B’s death, was, by reason' of un- 
sonndnesB of xoind, incapable of knowing its nature. 


" Document ” means any matter expressed or described upon any sub- 
“ Document” Stance by means of letters, figures, or marks, or' 

by more than one of those means, intended to be 
used, or which may be used, for the purpose of recording that matter. 


... . Mlustrations. 

A wnting is a document ; 

Words printed, lithographed, or photographed, are dbcuments ; 
A map or plan is a- document : 

An inscription on a metal plate or stone w'a document : 

A oancature is a document. 


1887. 
Act 12, 


esa BumAL, a.-w. r.. and Assam aim courts. ^ 

tinder this Act shall be i , rvilfinofinn in the official Gazette, 

14. (D Tl>l= !■»““' «“™3”'„u3th Alnco% places »t^vln any Civil 
Place of sitting of Com ts. tins Act is to he , i 

(2) All place, at a-l,icl. any snch Court, arc no,v hold .hall be doomed 

Vacations of Courts. to be observed in each year as close holulajs 

in the Civil Courts. . , , 

m The list shall bo published in the local official Gazette. 
it A ii dicial act clone by a Civil Court on a day specified in the list 
shall not ho inlalid by reason only of its having boon done on that day, 

16 Every Civil Court under this Act shall use « C)£ 

^ dimensions ns arc prescribed by the Local Govern- 

Sonls of Couits. ^ TiiGnij. 

17 in Where any Civil Court under this Act has, from any cause, 

U. 11) wncic aiy lurisdiotion vith respect to any 

C’ontinuanooof pvocccclmgs proceeding in relation to that case which, 

ru:arOoli,rhad not ceased to have iurl.dictio.n 

might have been had therein, may be had in the Court to which the businc. 

of the former Court has been transferred. • • 

(2) Nothing in this section applies to cases for wduoli provision is matlo 

in sekon 623 or section 619 of the Code of Civil Procedure or in any othci 

enactment for the time being in force. 

CHAPTER III. 

OnDINAUy J URISDICTION. 

18. Save as otherwise provided by any enactment for the time being in 
■t? nf nvmnoi iiiiktiio. foi’ce, tlic jurisdictioii of a District Judge or Sub- 

tion^ of District or Subovdi- ordinate Judge extends, subject to the ])rovisions 
pate Judge. of section 15 of the Code of Civil Procedure, to all 

original suits for the time being cognizable by Civil Courts. 

19. (I) Save as aforesaid, and subject to the provisions of sub-section 

„ , , r • - T .■ c (3), the jurisdiction of a Muusif extends to all 

Munsif? o 3m ISC 1C ion 0 suits of which the value does not exceed ono 

thousand rupees. 

(2) The Local Govei’nmont may, on the rocomnicndation of the High 
Court, direct by notification in the official Gazette, with respect to any 
Munsif named therein, that his jurisdiction shall extend to all like suits 
of such value not exceeding two thousand rupees as may bo specified in the 
notification. 


20. (!) Save as otherwise provided by any enaotnienb for the time being 
A 1 bi forco, an appeal from a decree or order of a Dis- 

Additional Judges, trict Judge or Additional Judge shall lie to the 

High Court, 

(2) An appeal shall not lie to the High Court from a decree or order of 
an Additional Judge in any case in which, if the decree or order had boon 
made by the District Judge, an appeal would not Ho to that Court, 
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".Evidence.” “ Evidence ” means and includes-- 

(1) all statements which the Court permits or requires to be made 
before it by witnesses in relation to matters of fact under inquiry y 

such statements are called oral evidence.: 

(2) all documents produced for the inspection of the Court ; 

such documents are called documentary evidence. 

A fact is said to be proved when,, after considei-ing the matters" before- 
"ProTcd." Court either believes it to exist, or con- 

^ ‘ _ siders its existence so probable that a prudent man 

ought, under the circumstances of the particular case, to act upon iiie sup- 
position that it exists. 

A fact is said to be disproved when, after considering the matters before 
" Disprojsed.2 Court either believes that it does not exist, 


or considers its non-existence so probable that a 
prudent man ought,, under the circumstances of the particular case, to act 
upon the supposition that it does not exist. 


"Not proved.” 


. A fact is said not to<be proved when it is- 
neither proved nor disproved. 


A sub-registrar is a public officer ; bis proceedings are judicial proceedings within tbe 
meaning of s. 238 of the Penal Code; and his Court is a Court within the meaning -of 
that word in the Evidence Act, In cases under s. 228 of the Penal Code, the Court in 
which the offence, is committed is to try the offence, hut the procedure is to be restricted 
by the provisions of ch. 32 of the Code. Where, in a case under s. 228, the sub-registrar, 
before whom the offence was committed, did'not proceed under s. 435 or 436, it was held 
that a Magistrate had no jorisdiotion. — Sardharee Lall, Petitioner, 22 W» B, 10 ; IS 
B. L. R. Ap. 40. [Kemp and Birch, JJ. April 28, 1874.1 


As to whether a Judge and a jury constitute a Court, Garth,. 0, J., remarks : " I' 
consider that the word ' Court ’ must mean the Court before which the trial of the prisoner 
is to be held ; and in a jury-trial must mean the Judge and jury.” Jackson, J., remarks ; 
" In that .section (3) the words used are, the Court ‘inoludes’ such persona as are there 
mentioned ; in the next .paragraph, in defining the word 'fact, ’ the words used are, a fact 
* means and inolvdes,’ &c.; therefore the first definition is not meant to be exhaustive. .. . 
Nor, in my opinion, does the definition of the word ‘ Court' in the Evidence Act exclude 
tho jury. It runs thus : ‘ Court’ inoludes all Judges and Magistrates, and all persons, 
except arbitrators, legally authorized to take evidence; but it does not, therefore, 
necessarily exctlvde a jury, for when a definition is intended to be exclusive, it would 
seem the form of words (as in the next following definition) is- ‘mean# and includes.' 
Besides, it appears to me that for the purposes of the definition, the jury are authorized, 
with the judge, to take evidence. They certainly hear it, and decide upon its value.” — 
Empress v. Ashootosh Cknckerhitty and others, I. L, B., 4 Cal. 483, 


4r. "Whenever it is provided by this Act that the Court may presume a- 
fact, it may either regard such fact as proved 
“ May presume.” unless and until it is disproved, or may ball for 

' proof of it ; , 

Whenever it is directed by this Act that the Court shall presume a fact 
„ it shall regard such fact as proved, unless and- 

*■ until it is disproved : 

When one fact is declared by this Act to be conclusive proof of another, 
the Court shall, on proof of the one fact regard 
the other as proved, and shall not allow evideac© 
to be given lor the purpose of disproving it. 
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1887. {§) The District Judge may withdraw any such proceedings taken cog- 

nizance of by, or transferred to, a Suljordinate Judge or Munsif, and may 

Act 12. either himself dispose of them or transfer them to a Court under his admi- 
nistrative control competent to dispose of them. 

24-. {1) Proceedings taken cognizance of by, or transferred to, a Sub- 
Disposal of proceedings ro- ordinate Judge or Munsif, as the case may be, 
ferred to in last foregoing under the last foregoing section, shall bo disposed 

of by him subject to the rides applicable to like 
proceedings when disposed of by the District J udgc : 

Provided that an appeal from an order of a Sluusif in any such pro- 
ceeding shall lie to the District Judge. 

, {2) An appeal from the order of the District Judge on the appeal from 
the order of the Munsif under this section shall lie to the High Court if a 
further appeal from the order of the District Judge is allowed by the law 
for the time being in force. 

25. The Local Government may, by notification in the oQicial Gazette, 
Power to invest Snbordi- confer, Avithiu such local limits as it thinks (it, 
Date Judges and Munsifa with upon any Subordinate Judge or Munsif, the juris- 
gall Cause Court jurisdic- diction of a Judge of a Court of Small Causes 
, . under the Provincial Small Cause Courts Act, 1887, 

for the trial of suits cognizable by such Courts, up to such value not exceed- 
ing five hundred rupees in the case of a Subordinate Judge or one hundred 
rupees in the case of a Munsif as it thinks fit, and may withdraw any juris- 
diction so conferred. 


ur ruiiiovai 01 
J udges by Local Governmont. 


Suspension of Subordinate 
Judge by High Court. 


CHAPTER V. 

Mispeasancb. 

26. Any District Judge, Additional Judge, Subordinate Judge, or Blun- 
Suspension or^rcmoval of sif, may, for any misconduct, be suspended or re- 
moved by the Local Government. 

27. (7) The High Court may, whenever it 
sees urgent necessity for so doing, suspend a Sub- 
ordinate Judge. 

cn.f Court suspends a Subordinate Judge under sub- 

Government the circum- 

the Local Government shall make such order 
Tvith respect thereto as it thinks fit. 

Suspensiw or removal of . 28. (7) The High Court mai' appoint a com- 
Munmf by High Court. mission for enquiring into alleged misconduct of a 

Munsif. 

mav if' ''"P"''' "Kl”--)’, ao Htel. Court 

may, if it thinks fit, remove or suspend tlie Munsif ^ ^ ^ 

ercised.by the ffigh Court. ^ Governmeut being ex- 

Munril of\hf°rquh^^^ the commission, suspend the 

suspend a Munsfi “lay, without appointing a commission, remove or 
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CHAPTER II. — Of the Relevancy op Facts. 

' 5. Evidence may be given in any suit or proceeding of the exist 
Evidence may te given of ®»ce or non-existence of eveiy fact in issue and 
facts in issue and re evant of sucli other facts as are hereinafter declared to 
facts. Ije revelaut, and of no others. 

Explanation — ^Tbis section shall not enable any person to give evidence 
of a fact which he is disentitled to prove by any provision of the law for the 
time beuig in force relating to Civil Procedure. 

Hlvstrationg, 

(a.) A is tried for tiie nmrder of B hj beating him with a club with the intention of 
causing bis death. 

At A’s trial the following facts are in issue — 

A’s beating B with the club ; 

A’b causing B’s death by such beating ; 

A’s intention to cause B's death. 

(&.) A suitor does not bring with him, and have in readiness for production at the 
first hearing of the case, a bond on which he relies. This section does not enable him to : 
produce the bond or prove its contents at a subsequent stage of the proceedings, other- 
wise than in accordance with the conditions prescribed by the Code of Civil Procedure. 


The statement of a witness for the defence, that a witness for the prosecution was at 
a particular place at a particular time, and consequently could not then have been at 
another place, where the latter states he was, and saw the accused persons, is properly 
.admissible in evidence, even tUougb tbe witness for tbe prosecution m.ay riot bimsolf 
have been cross-examined on tbe point (ss, 5, 1 1, 163, illus. c. of Act I. of 1872). Where 
such a statement, after being admitted, was withheld from the jury, the High Court 
ordered a new trial.— J?e< 7 . v. SaMdrdm Mtihundji and three others, 11 Bom. H. C, R. 
166. [West and NAnribhdi Haridds, JJ. Sep. 2, 1874.] 

The accused was charged with having received illeg<al gratifications from C. and Co. 
on three specific occasions in 1876. In 1876, 1877, and 1878, C. and Co; were doing ' 
buBiness as commissariat contractors, and the accused was the manager of the com- 
missariat office. Seld that evidence of similar hut unconnected instances of receiving 
illegal gratifications from 0. and Co; in 1877 and 1878 was not admissible against bim 
tinder ss. 6 to 13 of tbe Evidence Act. Seldper Garth, C.J, (lyfaclean, J., concur- 
ring). — The'evidence was not admissible under s. 14, Per Garth, O.J.-^g . 14 applies to 
cases where a particular act is more or less criminal or culpable according to the state 
of mind or feeling of the person who does it ; not to cases where the question of guilt 
or innocence depends upon actual facts, and not upon the state ^of a man’s -mind or 
feeling. Per Witter, J . — If the receipt of the illegal gratifications mentioned in the 
charge he considered proved by other evidence, and if it were necessary to ascertain 
wheUier the accused received them as a motive for showing favour in the exercise of 
his official functions, the alleged transactions of 1877 and 1878 would be relevant under 

s. 14, but they would not be relevant to establisb the fact of payments in 1876; 

Empress v. M. J. Vyapoory Noodeliar, I. L. B., 6 Cal. 666 ; 8 0. L. E. 197. [Garth 
C .3 and Mitter and Maclean, J J . Jan . 22 and Eeb . 9, 1881 .] ' 

6. Facts which, though not in issue, are so connected with a fact in 
Belevanoy of facts forming issue as td form part of the same transaction, are 
part of same transaction. relevant, whether they occurred at the same time 
and place, or 'at different times and places. 

Illustrations, 

(a.) A is accused of the murder of B by beating him. Whatever was said or done 
by A or B or the by-standers at the heating, or so shortly before or after it as to form 
part of the traiiBaction, is a relevant fact. 

, (6.) A is accused of Waging war against the Queen by taking part in an armed insur- 
rection in which property is destrt yed, troops are attacked, and gaols are broken open, 

^e occurrence of these facts is relevant, as forming part of the general transaction, 
though A may not have been prc'-unt at all of them. 
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Civil Courts on oflloors. 
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CHAPTER yiL 
Supplemental Provisions. 

36. (i) The Local Government may invest 
with the powers of any Civil Court under this Act 
by name or in virtue of office,— 
la) any offloer in the OhoMa Nilgpur, Jalpiigon, “'I 

' in any part of the territories admimstered by the Oiiiet Com 

missioner of Assam,, except tho district of Silhat, or, ^ ^ 

(b) after consultation with the High Court, any officer serving in nnV 
other part of the territories to which this Act extends and 
belonging to a class defined in this behalf by the Loral Govern- 
ment'^with the previous sanction of the Governor-General in 

m Nothing Tn sections 4 to 8 (both inclusive), or sections 10 to 12 (both 
inclusive), or sections 27 to 35 (both inclusive), applies to any olliccr so^ in- 
vested but all the other provisions of this Act shall, so far as those provisions 
rafbe made applicable, Zpply to him as if he were a Judge of tho Court with 
the powers of which he is invested. 

(S) Where, in the territories mentioned in clause (n) of sub-section (7), 
the same local jurisdiction is assigned to two or more oilicer-s invested the 
powers of a Munsif, tho officer invested with the powers of 
may with the previous sanction of the Local Government, delegate his func- 
tS Inder sub-section (5) of section 1 3 to an officer invested with tho pm^rs 
of a Subordinate Judge or to one of the officers invested with the poiveis of 

siif 

7i) Where the place at which the Court of an officer invested witli 
powers under sub-section (7) is to be held has not been fixed under section 14, 
the Court may be held at any place within the local limits of its jurisdiction. 

37 (7) Where in any suit or other proceeding it is necessary for a Civil 
Certain decisions to bo ac- Court to decide any question regarding succession, 
cording to native law. inheritance, marriage, or caste, or any religious 

usage or institution, the Muhammadan law in cases wliere the parties are 
Mufiamraadans, and the Hindu law in cases where the parties are Hindus, 
shall form the rule of decision, except in so far as such law has, by legislative 
enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (7) or by any othei' law for 
the time being in force, the Court shall act according to justice, equity, and 
good conscience. 

Judges not to try suits in 38. (7) The presiding officer of a Civil Court ' 

which they are interested. shall not try any suit 01* other proceeding to which hO 

is & part}', or in which he is personally interested, 

(2) The presiding officer of an appellate Civil Court under this Act shall 
not try an appeal against a decree or order passed by himself in another 
capacity. , ' , _ 

{S) When any such suit, proceeding, or appeal as is referred to in sub-sec- 
tion (7) or sub-section (2) comes before any such officer, the officer shall forth- 
with transmit the record of the case to the Court to which he is immediately 
subordinate, with a report of the circumstances attending the reference. 

(4) The superior Court shall thereupon dispose of the case under section 
25 of the Code of Civil Procedui’e. 

(5) Nothing in this section shall be deemed to affect the extraordinary 
original civil jurisdiction of the High Court, 



EVIDENCE. 


5 


/ 

(c.) A sues B for a libol contained in a letter forming part of a correspondence. Let- 1 
tors between the parties relating to the subject out, of which the libel arose, and formine , ' 
part of the correspondence in which it is contained, are relevant facts, though they do not A of- 1 
contain the libel itself, > o j 

• I _ (d.) The question is, whether certain goods ordered from B were delivered to A, The 
goods were delivered to several intermediate persona snooessivelv. ' Bach delivery is 'a 
relevant fact. 

7. Facts ■whioli are the qccasion, cause, or effect, immediate or other- •’ 

Facts which are occasion, wise, of relevant facts, or facts in issue, or which 
cause, or effect of facts in constitute the state of things under which they 

happened, or which afforded an opportunity for 
their occurrence or transaction, are relevant. 

, ■ UlustraUons. ’ 

(a.) The question is whether A rohhed B. 

_ The facts that, shortly before the robbery, B went to a fair with money in his pos- 
sesion, and that he showed it, or mentioned tiie fact that he had it, to third persons, 
are relevant. 

(Zi.) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the murder, 
was committed, are relevant facts. 

(e.) The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed to poison, and habits of B 
known to A, which afford an opportunity for the administration of poison, are re- 
levant facts. , 

Motive, preparation, and ■ . 8. Any fact is relevant which shows or. con- 
previous or subsequent con- siitules a motive or preparation far any fact in 
duct.’ issue or relevant fact. 

The conduct of any party or of any agent to any -party to any sqit or 
proceeding, in reference to such suit or proceeding, or in reference to any 
fact in issue therein or rfelevaut thereto, and the conduct of any person an 
offence against whom is the subject of any proceeding, is relevant, if such 
conduct influences or is influenced by any fact in issue or relevant fact, and 
whethfer it was previous or subsequent. 

Eaplanation 1. — ^The word " conduct ” in this section does not include ■ 
statements, unless those slatements accompany and explain acts other than 
statements ; but this explanation is not to affect the relevancy of statements ■ 
under any other section of this Act.' 

Explanation 2. — ^When the conduct of any person is relevant, any state* i 
ment made to him, or in his presence and hearing, which affects such eon* 
duct, is relevant. 

IllHstrationt, 

(fl.) A ia tried for the murder of B, 

The facts that A murdered G, that B knew that A bad murdered C, and that B had 
tried to extort money from A by threatening to make his knowledge public, are relevant. 

( 6 .) A sues B upon a bond for the payment of money, B denies the making of the 
bond. , , ' 

The fact that, at the time when the bond was alleged to be made, B required money 
for a particular purpose, is relevant. 

(o.) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that which was 
administered to B, is relevant. 

(d.) The question is, whether a certain document is the will of A, 

The facts that, not long before the date of the alleged will, A made inquiry into 
matters to which the provisions of the allsged will relate, that ho consulted vakils in 
reference to making the will, and that he caused drafts of other wills to be prepared, of 
whfoh he did not approve, aie relevant. • . . . • 
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(<»,) A is accused of a crime. -v •, 

The facts that, either before, or at the time of, or after, the alleged crime, A provided 
evidence which would tend to give to the facta of the case an appearance favourable to 
himself or that ho destroyed or concealed evidence, or prevented the presence or procared 
the absence of persons who might have been witnesses, or suborned persons to give false 
evidence respecting it, are relevant. 

(?.) The question is, whether A robbed B, 

The facts that; after B was robbed, 0 said in A's presence, * The police are coming 
to look for the man who robbed B,’ and that immediately rfterwards A ran away, are 
relevant. 

(gr.) The question is, whether A owes B rupees 10,000. 

The facts that A asked 0 to lend him money, and that D said to C in A’s presence 
and hearing, ‘ I advise you not to trust A, for he owes B 10,000 rupees,’ and that A went 
away without making any answer, are relevant facts. 

(A.) The question is, whether A committed a crime 

The fact that A absconded after receiving a letter warning him that inquiry was 
being made for the criminal, and the contents of the letter, are relevant. 

({.) A is accased of a crime. 

The facts that, after the commission of the alleged crime, he absconded, or was in 
possession of property or the proceeds of property acquired by the crime, or attempted to 
conceal things which were or might have been used in committing it, are relevant. 

(/.) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to tho 
crime, the circumstances under which, and the terms in which, tho complaint was made, 
are relevant. 

The fact that, without making a complaint, she said that she had been ravished, is 
not relevant as conduct under this section, though it may be relevant — 
as a dying declaration under section 32, danse Cl)» or 
as corroborative evidence under section 157, . 

(A.) The question is, whether A was robbed. 

The fact that, soon after tho alleged robbery, he made a complaint relating to the 
oSence, tho circumstances under which, and the terms in which, the complaint was made, 
are relevant. 

The fact that he said ho had been robbed, without making any complaint, is not 
relevant as conduct under this section, though it may bo relevant — 
as a dying declaration under section 32, clause (1), or 
as corroborative evidence under section 157. 


A prisoner was indicted for theft and dishonestly receiving stolen property. The 
prosecutor, while travelline by train to Calcutta, discovered the loss of the properly, 
and reported his loss to a railway-police-inspector at the first station at which the tr.ain 
stopped after be became aware of the theft, prisoner not then being .present. This 
statement was tendered in evidence, and admitted under s. S, ill. A, of the Evidence 
Aqt Evidence was also tendered of a statement made by the prisoner to the constable 
who arrested him, to the effect that some of the property bad been given him by his 
sister, and that be had bought the rest, and this was admitted ; the Court remarking 
then that there was a distinction in the Evidence Act between “ admission ” and 
“confession .” — Queen v, MacDonald, 10 B. L, B. Ap. 2. [Phear, J. Dec. 3, 1872.] 

9. Facts necessaiy to explain or introduce a fact in issue or relevant 
Pacts necessary to explain fact, or wliicli support or rebut an inference sug- 
or introduce relevant facts. gested by a fact in issue or relevant fact, or which 
establish the identity of any thing or person whose identity is relevant, or 
fix the time or place at which any fact in issue or relevant .fact happened, 
or which show the relation of parties by whom any such fact was- transacted, 
are relevant in so far as tliey are necessary for that purpose. 

Illustrations. 

(a.) The question is whether a given document is the will of A. 

The state of A’s property and of his family at the date of the Alleged will may be 
relevant facts, . • . , fa J 

® imputing disgraceful conduct to A : B affirms that the 

maHer alleged to be libellous is true, 

■The -position and relations of 'the parties at the time when the libel was published 
may be relevant facts as introductory to the facts in issue, 
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(c.) A is accnsed of a crime. 1872, 

, • The fact that, soon after the commission of the crime, A absconded from his house, a of i 
IB relevant, under section 8, as conduct, subsequent to, and affected by, facts in issue, AOt 1, 
The fact that, at the time when he left home, he had sudden and urgent business at 
the place to which he went, is relevant as tending to explain the fact that he left home 
Suddenly. - , 

‘ The details of the business on which he left are not relevant, except in so far as they 
ate necessary to show that the business was sudden and urgent, • ■ 

(d.) A sues B for inducing C to break a contract of service made by him with A, 

O, on leaving A’s service, says to A, ‘I am leaving yon because B has made me a 
better offer.’ This statement is a relevant fact as explanatory of C’s conduct, which is 
relevant as a fact in issue. 

(«.) A, accused of theft, is seen to give the stolen property to B, who is seen to give 
it to A’s wife. B says, as he delivers it, ‘ A says you are to hide this.’ B’s statement is 
relevant as explanatory of a fact which is part of the transaction. • 

A is tried for a riot, and is proved to have marched at the head of a mob. 

The cries of the mob are relevant as explanatory of the nature of the transaction. 

10. Where there is reasonable ground to believe that two or more per- 
Things said or done ,hy SOUS haye conspired together to commit an offence, 
c onsp irator in reference to or an actionable, wrong, any thing said, done, or 
epinmon design; written by any one of snob persons in reference to 

their common intention, after the time when such intention was first enter~ 
tallied by any one of them, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose of proving the existence 
of the conspiracy as for the purpose of showing that any such person was 
a party to it. 

, , ' Jllriitration. 

Beasonahle ground exists for believing that A has joined in a conspiracy to wage war . 
against the Queen. 

The facts that B procured arms in Europe for the purpose of the conspiracy, 0 col- 
lected money in Calcutta for a like object, D persuaded persons to join the conspiracy in 
Bombay., E published writings advocating the object in view at Agra, and P transmitted ' 
from Delhi to G, at Cabal, the money which C had collected at Calcutta, and the contents 
of a letter written by H giving an account of the conspiracy, are each relevant, both to 
prove the existence of the conspiracy, and to prove A’s complicity in it, although he may 
have been ignorant of all of them, and although the persons by whom -they were done 
were strangers to him, and although they may have, taken place before he joined the 
conspiracy or after the left it. 


Pot a discussion on the subject of conspiracy, see Qtieen v. Amirtiddin (7 L. E. 
63) and Queen v. Amir Klian and others (9 B. L. B. 36). 

"When facts, not otherwise . 11. Tacts not otherwise relevant are rele- 
relWaSt'become relevant. Vant — 

(1) if they are inconsistent with any fact in issue or relevant fact ; 

' (2) if by themselves or in connection -with other facts they make the 
existence or non-existence of any fact in issue or relevant fact highly pro- 
bable or improbable. 

Illustrations. 

(/r.) The question is, whether A committed a crime at Calcutta on a certain day . 

The fact that, on that day, A was at Lahore, is relevant. 

The fact that,' near the time when the crime was committed, A was at a distance from 
the place where it was committed', which would render it highly improbable, though 
not impossible, that he committed it, is relevant, 

(5.) The question is, whether- A committed a crime. - ’ ■ 

The circumstances are such that the crime must have been committed either by A, 
B, C, or D. ■ Every fact which shows ;th.at the crime could have - been committed by no 
one else, and that it was not committed by either B, 0, or D, is relevau 
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In suits for damnges, facts 
tending to enable Court to 
determine amouut are rele* 
Tent. 


The particulars of a dispute between A and B about a matter unconhected with the 
alleged Ixbel are irrelevant, though the fact that there was a dispute may be relevant if 
it affected the relations between A and B. 

55. 11 of the Evidence Act should not be construed in its widest signification, but 
considered as limited in the effect by s. 34 of the Act. So construed, s, 11 renders 
inadmissible the evidence of one crime (not reduced to legal certainty by a conviction) 
to prove the existence of another unconnected crime, even though it be cognate. 
Accordingly, the possession by an accused person of a number of documents suspected 
to be forged is no evidence to prove that he has forged the particular document, with 
the forgery of which he is charged. Per West, J. — Where a person charges another with 
having forged a promissory note, and denies having ever executed any promissory 
note at all, the evidence that a note, similar to the one alleged to be forged, was, in 
fact, executed by that person, is not admissible, nor even would a judgment founded 
upon such note be so (ss. 43 and 153 of the Evidence Act). — Beg^, v, Parhhiidds Amla- 
rdvi, 11 Bom. H. C. R. 90. 

The statement of a witness for the defence, that a witness for the prosecution was 
at a particular place at a particular time, and consequently could not then have been at 
another place, where the latter states ho was, and saw the accused persons, is properly 
admissible in evidence, even though the witness for the prosecution may not himself ' 
have been oross-examined on the point (ss. 6, 11, and 163. illus. c. of Act I. of 1872). 
Where such a statement, after being admitted, was withheld from the jury, the High 
Court ordered a new trial. — lieg. v. Sakhdrdm Mvltundji and three others, 11 Bom. H. 
C, R. 166. [West and Ndntibhiii Haridds, JJ. Sep. 2, 1874.] 

12. In suits in wliich damages are claimed, 
any fact which will enable the Court to detennine 
the amount of damages which ought to he awarded 
is relevant. 

i. t- • 13. Where the question is as to the existence' 

orcustom is in question. anj or custom, the following facts are 

, relevant — 

(c.) Any transaction by which the right or custom in question was 
created, claimed, modified, recognized, assorted, or denied, or which ■was 
inconsistent -with its existence ; 

(b.) Particular instances in which the right or custom was claimed, re- 
cognized, or exercised, or in which its exercise was disputed, asserted, or 
departed from. 

nimtration. 

The question is, whether A has a right to a fishery. A deed conferring the fishery 
on A’s ancestors, a mortgage of the fishery by A’s father, a subsequent grant of tbe fish- 
ery by A’s father, irreconoileable with the mortgage, particular instances in which A’s 
father exercised the right, or in which the exercise of the right was stopped by A’s 
neighbours, -are relevant facts. 

The accused was charged with having received illegal gratifications from C. and Co. on 
three specific occasions in 1876. In 1876, 1877, and 1878, 0. and Co. were doing business 
as commissariat contoactors, and the accused was the manager of the commissariat 
office. Held that evidence of similar but unconnected instances of receiving illegat 
gratifications from O. and Co. in 1877 and 1878 was not admissible against him under. 
8s._ 6 to 13 of the Evidence Act. Held per Garth, C.J. tMaclean, J., concniTing). — The 
evidence was not admissible under s. 14. Per Garth, C.J.— S. 14 applies to cases 
where a particular act is more or less criminal or culpable according to the state of 
mind or feeling of the person who does it ; not to cases where the question of guilt or 
depends upon actual facts, and not upon tbe state of a man’s mind or feeling. 
J^er mtter, J. — If the receipt of the illegal gratifications mentioned in the charge be 
considered proved by other evidence, and H it were necessary to ascertain' whether the 
accused revived them as a motive for showing favour in the exercise of his official 
tunotions, the alleged transactions of 1877 and 1878 would be relevant under s. 14, but 
tney would not be relevant to establish the fact of payments in 1876.— v. 
MitilWnX ® -^55; 8 C.L. R. 197. [Garth, oX and 

Mitter and Maclean, JJ. Jan. 22 and Feb, 9 1881.] l . » . , 
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14. Facts stowing the existence of any. state of mind — such as- inten- 
EactM>owiDgoxistence.of' tion knowledge, good faith, negligence, rashness, 
state o£ mind, or of body, or iJl-will, or good-will towards any particular person, ' 

bodily feeling. 01 * showing the existence of any state of body or 

bodily feeling — are relevant, when the existence of any such state of mind, 
or body, or bodily feeling, is in issue or relevant. 

Explanation . — A fact relevant as showing the existence of a relevant 
state of mind must show that it exists, not generally, but in reference to 
the particular matter in question. 

Illustrations. 

(ft.) A is accused of receiving stolen goods knowing them to be stolen. It is proved 
that be was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolen articles, 
is relevant, as tending to show that he knew each and all of the articles of which he was 
ill possession to be stolen. 

(Z> ) A is accused of fraudulently delivering to another person a piece of counterfeit 
coin, which, at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its deliveiy, A was possessed of a number of other 
pieces of counterfeit coin, is relevant. 

(r.) A sues B for damage done by a dog of B’s which B knew to be ferocious. 

The facts that the dog had previously bitten X, Y, and Z, and that they had made 
complaints to B, are relevant. 

(d.) The question is, whether A, the acceptor of a bill of exchange, knew that the 
name of the payee was fictitious. ■ 

The fact that A had accepted other hills drawn in the same manner before they could 
have been transmitted to him by the payee if the payee had been a real person, is rele- 
vant, as showing that A knew that the payee was a fictitious person. 

(«.) A is accused of defaming B by publishing an imputation intended to harm tho 
reputation of B, . 

Tho fact of previous publicatiorts by A respecting B, showing ill-will on the part of 
A towards B, is relevant, as proving A’s intention to harm B’s reputation by the particu- 
lar publicatiou in question. 

The facts that there was no previous quarrel between A and B, and that A repeated 
the matter complained of as he heard it, are relevant, as showing that A did not intend 
to harm the reputation of B . 

(f.) A is sued by B for fraudulently representing to B that 0 was solvent, whereby 
B, being induced to trust C, who was insolvent, suffered loss. ■ 

The fact that, at the time when A represented C to be solvent, C was supposed to be 
solvent by his neighbours and by persons dealing with him, is relevant, as showing that 
A made the representation in good faith. 

(ff.) A is- sued by, B for the price of work done by B, upon a house of which A is 
owner, by the order of C, a contractor. 

A’s defence is that B’s contract was with 0. 

The fjict 'that A paid 0 for the work in question is relevant, as proving that A did, 
in good faithj make ovfer to 0 the management of the work in question, so that C was in 
a position to contract with B on O’s own account, and not as agent for A. 

(h.) A is accused of the dishonest misappropriation of property which he had found, 
and the question is whether, when he appropriated it, he believed in good faith that the 
real owner could not be found. 

The fact that public notice of the loss of the property had been given in the place 
where A was, is relevant, as showing that A did not, in good faith, believe that the real 
owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was given fraudu- 
lently by 0, who had heard of the lo'ss of the, property, and wished to set np a false claim 
to it, is relevant, as showing that the fact that A knew of the notice did not disprove A’s 
good faith. 

(i.) A is charged with riiootiug at B with intent to kill him. In order to show A’s 
intent, the fact of A’s having previously shot at B may he proved.- 

(y.) A is charged with sending threatening letters to B, Threatening letters pre- 
viously sent by A to B may be proved, as showing the intention of the letters. 

(7/.) The question is, whether A has. been guilty of cruelty towards B, his wife. 

' . ' Ev. 2. 
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Expressious of their feeling towards each other shortly before or after the alleged 
crnelty are relevant facts. 

(Z.) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms aro relevant f.acts. 

( 7 ».) The question is, what was the state of A’s Health at the time when an assur-, 
once on his life was affected. 

Statements made by A as to the state of his health at or near the time in question 
are relevant facts. 

(».) A sues B for negligence in providing him with a carriage for hire not reasonably 
fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect of that parti- 
cular carriage is relevant. 

The fact that B was habitually negligent about the carriages which ho let to hire is ' 
irrelevant. 

(o.) A is tried for the murder of B by intentionally shooting him dead. , - 

The fact that A, on other occasions, shot at B, is relevant, as showing his intention 
ito shoot B. 

The fiict that A was in the habit of shooting at people with intent to murder them 
is irrelevant. 

(?;. ) A is tried for a crime. 

The fact that he said something indicating an intention to commit that particular 
crime is relevant. 

The fact that he said something indicating a gciier.al disposition to commit crimes of 
that class is irrelevant. 


S. 11 of the Evidence Act should not he construed in its widest signification,^ hut 
considered as limited in the efireot by s. 34 of the. Act. So construed, s, 11 renders 
inadmissible the evidence of one crime (not reduced to legal certainty by a conviction) 
to prove the existence of another unconnected crime, even though it be cognate. 
Accordingly, the possession by an accused person of a number of documents suspected 
to be forged is no evidence to prove that he has forged the particular document, with 
the forgery which he is charged. Pfr West, J. — Where a person charges another 
with having forged a promissory note, and denies having ever executed any promissory 
note at all, tte evidence that a note, similar to the one alleged to be forged, was, in 
fact, executed by that person, is not admissible, nor even would a judgment founded 
upon such note be so (ss. 43 and 163 of the Evidence Act). — Jteff. v. ParVhwlas 
Avilardm, 11 Bom. H. 0. R. 90. 

The accused was charged with having received illegal gratific.'itions from C. and Go. 
on three specific occ-isions in 1876. In 1876, 1877, and 1878, C. and-Co, were doing business 
as commissariat contractors, and the accused was the manager of the commissariat office. 
Held that evidence of similar but unconnected instances of receiving illegal gratidcations 
from 0. and Co. in 1877 and 1878 was not admissible against him under ss. 5 to 13 of the 
Evidence Act. Held pei' Garth, C.J. (Maclean, J., concurring). — The evidence was not 
admissible under s, 13. Per Garth, C.J. — S. 14 applies to cases where a pjirticular act is 
more or less criminal or culpable according to the state of mind or feeling of the person 
who does it ; not to cases where the question of guilt or innocence depends upon actual 
facts, and not upon the state of a man’s mind or feeling, Pei' Mitter, J. — If the receipt 
of 'tjje illegal gratifications mentioned in the charge be considered proved by other evi- 
dence, and if it were necessary to ascertain whether the accused received them as a motive 
for showing favour in the exercise of his official functions, the alleged transactions of 
1877 and 1878 would be relevant under s. 14, but they would not be relevant to estab- 
lish the fact of payments in 1876. — Empress v. i)/. J. Vyapoory Moodeli'ar, 1. L. R., 6 
Gal. fi.fJS : 8 C.' L. 11. 197. ' [Garth, O.J., and Mitter and Maclean, JJ. Jan. 22, and 
Feb. 9, 1881.] 

15. ^Yhen there is a question wlietlier an act was accidental or inten- 
Facis_b.eaijng_ on.. question tional, the fact that such act formed part of , a 
whether act was accidental or series of similar occuiTences, in ejich of which the 
intentional. person doing the act was concerned, is relevant. 

Illustrations. 

(flT.l A 18 accused of burning down bis house in order to obtain money for which it 
IS insured. 
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The facts that A lived in several houses successively, each of which he insured, in 
each of which a fire occurred, and after each of which fires A received payment from a 
different insnrance'oifice, are relevant, as tending to show that the fires were not acci- 
dental. 

(6.) A is employed to receive money from the debtors of B. It is A’s duty to make 
entries in a hook showing the amounts received by him. He makes an entry showing 
that on a particular occasion he received less than he really did receive. 

The question is whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and that the false 
entry is in each case in favour of A, are relevant. 

(a.) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is whether the delivery of the rupee was accidental. 

The-faots that, soon before or soon after the delivery to B, A delivered counterfeit 
rupees to C, T), and E, are relevant, as showing that the delivery to B was not accidental. 

■ 16. When there is a question whether a particular act was done, tlie 

existence of any course of business according to 

ncM'wlwn relevant***^ naturally would have been done is a 

' relevant fact. 


Hlvstraiiotif. 


(a.) The question is whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in a certain 
place to he carried to the post, arid that that particular letter was put in that place, are 
relevant. 

(^.) The question is whether a particnlar letter reached A. The facts that it was 
posted in due course, and was not returned through the Dead Letter Office, are relevant, 


17. An admission is a statement, oral or documentary, which suggests 

' Admission defined. inference ^ to any fact in issue or relevant 

fact, and which is made by any of the persons, 

and under the circumstances, hereinafter mentioned. 


18. Statements made by a party to the proceeding, or^y an agent to 
Admisaon— by party to any such party, whom the Court regards, under 
proceeding or his agent ; the circumstances of the case, as expressly or 
impliedly authorized by him to make them, are admissions. 

Statements made by parties to suits, suing or sued in a representative 
by suitor in ropreseniative character, are not admissions, unless they w’ere 
character ; made while the party making them held tlieb 

character. 


Statements made by — 

(1) pei’sous who have any proprietary or pecuniary interest in the suh- 
by party interested in sub- ject-matter of the proceeding, and who make the 
jeet-matter ; ' statement in their character of pei’sons so intei’- 

ested, , or 

by person from whom in- (2) persons from whom the parties to the suit 

tcrest derived. have derived their interest in the subject-matter of 

the suit, 

are admissions, if they are made duiing the continuance of the interest 
of the persons making the statements. 

19. Statements made by persons whose position or liability it is ncces- 
Admissions by person whoso sary to prove as against any pai’ty to the suit, are 
position must he proved as admissions, if such statements would be relevant 
against party to suit. against such persons in relation to such position 

or liability in a suit brought by or against them, and if they are made whilst 
the person making them occupies such position or is subject to such liability. 


1872’.. 
Act 1. 
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A undcrtakeB to collect rentn ior B. 

B sues A for not ^collecting rent duo from C to B. 

A denies tliat rent was due from C to B. . _ 

A statement by C that Lo owed B rent is an admission, and is a rcleviinl fact as 
against A, if A denies that C did owe rent to B. 


Admissions by persons ex- 
pressly referred to by party 
to suit. 


20. Statements made by persons to whom a 
party to the suit has expressl}' referred for infor- 
mation in reference to a matter in dispute ai’c ad- 


missions. 


Jllustration. 

t 

The question is wlietbcr a horse sold by A to B is sound. 

A says to B, ‘ Go and ask C, C knows all about it.’ C's statement is an admission. 

21. Admissions are relevant, and may be proved ns against the iierson 
Proof of admissions ag.ainst ^lio makes them, or liis representative in intcr- 

porsons making them, and by cst ;* but they cauiiot he proved by or on behalf 
or on their boiialf . q£ per.son who makes them, or by his repre- 

sentative in intei’est, except in the following cases : — 

(1.) An admission may he proved by or on behalf of the pci'son making 
it, when it is of such a nature that, if the person making it were dead, it 
would be relevant as between third persons under section 32, 

(2.) An admission may be proved by, or on behalf of, the person making 
it when it consists of a statement of the existcjice of any state of mind or 
body, I’olevaut or in issue, made at or about the time when such state of 
mind or body existed, and is accompanied by conduct rendering its false- 
hood improbable. 

(3.) An admission may be proved by, or on behalf of, the person making 
it, if it -is relevant otherwise than as an admission. 

lllnstrationn. 

(a.) The question between A .and B is whether a certain deed is not forged. A 
affirms that it is genuine, B that it is forged. ’ 

A may prove a statement by B th.at the deed is genuine, and B may prove a state- 
ment by A that the deed is forged ; but A cannot prove a statement by himself that the 
deed is genuine, nor can B prove a statement by himself that the deed is forged. 

(6.) A, the captain of a ship, is tried for casting her aw'ay. , 

Evidence is given to show that the ship was taken out of her proper course. 

A produces a book kept by him in the ordinary course of his busiuess, showing obser- 
vations alleged to have been taken by him from day to day, and indicating th.at the ship 
was not taken out of her proper course. A may prove these statements, because they 
would be admissible between third parties, if ho were dead, under section 32, clause (2). 

(o.) A is accused of a crime committed by him at Calcutta. He pi'odnccs a letter 
written by himself and dated at Lahore on that day, and bearing the Lahore post-mark of 
that day. 

The statement in the date of the letter is admissible, because, if A were dead, it would 
be admissible under section 32, clause ^2). 

(<i.) A is accused of receiving stoleV goods knowing them to be stolen. 

He offers to prove that he refused to -sell them below their value. 

A may prove these statements, though they are admissions, because they are explana- 
tory of conduct influenced by facts in issue. 

■ ic.) - A is accused of fraudulently having in his possession counterfeit coin which ho 
knew to be counterfeit.. 

He offers to prove’ that he asked a skilful person to examine, the coin, as he doubted 
whether it was counterfeit or not, and that that person did Examine it, and told l ym it was 
genuine. 

A may prove these facts for the reasons stated in the last preceding illustration. 


* 21 i3uth. W. H. ] 18, 
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187S. The prisoner was tried for wounding with intent to murder, and wounding with in- 

^ tent to do grievous bodily harm. The crime was committed on the high seas on a ship on 

Act 1 . which the prisoner was a seaman. The Standing Counsel, having proved that the master of 
the ship had sailed from Calcutta, and could not be found, tendered, under ss. 33 and 80 
of the .ICvidence Act (I. of 1872), his deposition before the committing Magistrate. The 
deposition containe,d an admission alleged to have been made to the deponent by the pri- 
soner when in custody. Phear, J., refused to allow this, as the admission was stated to 
have been made immediately after the prisoner with others had been threatened by the 
witness, to whom the statement was made, with a loaded .rifle. It was immaterial that 
the threat was not for the purpose of extorting the confession, but in order to suppress 
an attempt at mutiny. — Queen v. HicJts, 10 B. L. B. Ap, 1. [Phear, J. Dec, 7, 1872,] 

In the absence of evidence that a confession of an accused person has been induced 
by illegal pressure, it is not to be presumed that such confession was so induced. Ac- 
cording to s. 24 of the Evidence Act, a confession is inadmissible only if the Court 
considers it to have been induced by illegal pressure. Where the Sessions Judge did not 
consider a confession to have been so induced, the High Court, upon a referenee under 
s. 263 of the Code of Criminal Procedure, held it to have been properly admitted, and, 
finding it to be full and clear, and supported by reliable evidence, acted upon it by con- 
victing the person who made it, notwithstanding his retraction of it in the Court of 
Session, and his being found not guilty by the jury. — Itep. v. Balvant Pendhdrharj 
11 Bom. H. G. E. 137. [NAndbhai Haridds and Larpent, J J. July 9, 1874.] ‘ ' 

Where more persons than one are jointly tried for the same offence, the confession 
made by one of them, if admissible in evidence at all, should be taken into consideration 
against all the accused, and not against the person alone who made it. The circum- 
stances which will render a confession objected to under ss. 24-26 of the Evidence Act 
(I. of 18721 admissible in evidence discussed. — Empress v. Rama Birapd, I. L. E., 
3 Bom. 12. [West and Pinhey, JJ. Aug. 1, 1878.] 

Where a pardon was tendered by the Magistrate to a person supposed to have been 
concerned with other persons in offences none of which were exclusively triable by the 
Court of Session, and such person was examined as a witness in the case, held that, the 
tender of pardon to such person not being warranted by s. 347 of Act X. of 1872, he 
could not legally be examined on oath, and bis evidence was inadmissible. Held also 
that the statement made by such person was irrelevant and inadmissible as a confes- 
sion, with reference to s. 344 of Act X, of 1872 and s. 24 of Act I. of 1872, — Emjiress v, 
Ashgar Ali, T. L. R., 2 All. 260. [Pearson and Oldfield, JJ. April 10, 1879.] ^ 

A confession doesnotbecomeirrelevantmerelybecausethemcmoTandumrequiredby 
law to be attached thereon by the Magistr.ate toking it has not been written in the exact 
fomprescribed. — Enypress v. Bhairon SingJi, I, L. E,, 3 A11.338. [Pearson, J. Nov.27, 1880,] 
The matter before a " panchay.at” was whether M and K hsid murdered B, and thereby 
disqualified themselves from further intercourse with the rest of their brotherhood. 
M and B made certain statements before the panchdyat, which it w.as afterw.ards sought 
to prove against them on their tiial for the murder of B as confessions corroborating 
the evidence of an approver. The witnesses called to prove these “ confessions” did not 
state specifically what was said by M and K before the panchdyat. One witness, a mem- 
ber of the panchdyat. said:“M confessed, and K acquiesced." Another witness, also a 
member of the panchdyat, said : “ M and K were taxed with taking B’s house, upon 
which both admitted having murdered him.” The same witness also said : " The admis- 
sions were not taken down." It appeared that it was nob till at the sixth meeting of the 
panchdyat, and when M and K were threatened with excommunication from caste fqr life, 
that they made such statements. Held that, if the statements attributed to M and K 
had been actually made, and assented to, and this fact had been duly proved, the provi- 
sions of s. 24 of Act I. of 1872 could not be pleaded against the admissibility on the 
ground that such statements had been caused by such threat, for the members of the 
panchdyat were not in authority over M and K. within the meaning of that section, 
nor was there any threat made having reference to any charge .against them. The 
statements, however, could not be accepted as sufficient in themselves to corroborate 
the evidence of the approver, or to support the conviction of M and K for the murder 
of B. The statements were in genersd terms, and represented only the impression 
conveyed by what might have been said to the mind of the witnesses. It was always 
essential that the Court should know, as nearly as possible, what were the words used 
by the.suppqsed confessors, and what were the questions or matters in regard to which 
they were said. It might have been that the words ascribed to M and K, taken with 
the questions put and the exact subject-matter of the inquiry, did not amount to a 
confession of the .guilt believed by the hearers to have been confessed.— v. 
Mohan Lai, I, L. R., i All, 46. [Spankie and Tyrrell, JJ, May 26, 1881.] 
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A Deputy Magistrate, before talcing tiown a statement from a person brought be- IS^S. 

fore him by the police, noted on the paper on which he was about to take down the ^ 

statement the following words which, after excluding the police-offipers from his pre- ^ot 1. 
sence, he had verbally addressed to the accused : “ After excluding from my presence 
the police-ofiicerB who brought him, 1 warned the accused that' what he would say would 
go as evidence against him ; so he had better tell the truth.” HelA that the use of such 
language was calculated to hold out an inducement to the prisoner to confess, and that 
such a confession was therefore inadmissible in evidence against him. — Queen-Empress 
T. Tkeer, I, L. B., 10 Cal. 776. [MoDonell and Field, JJ, May 16, 1884.] 

Confession to police-officer 25- No coafession made to a police-officer shall 

not to be proved. be proved as against a person accused of any offence. 

The following extract from the E^rst Bepbrt of the Indian Law Commissioners shows the 
reasons which prompted the Legislature in enacting ss. 25 and 26 : “The police in the pro- 
vinces of Bengal are armed with very extensive powers. They are prohibited from inquiring 
into cases of a petty nature ; but complaints in cases of the more serious offences are usually 
laid before the police-daroga, who is authorized to examine the complainant, to issue pro- 
cess of arrest, to summon witnesses, to examine the accused, and to forward the case to the 
Magistrate, or submit a report of his proceedings, according as the evidence may, in his judg- 
ment, warrant the one or the other course. The evidence taken by the Parliamentary Commit- 
tees ohindian Affairs during the sesaons of 1852 and 1853, and other papers, whichhave been 
brought 'to our notice, abundantly show that the powefs of the police are often abused for 
purposes of extortion and oppression ; and we have considered whether the powers now 
exercised by the police might not be greatly abridged. We hhve arrived at the conclusion 
that, considering the extensive jurisdiction of the Magistrate, the facilities which emst for 
the escap'O of parties concerned in serious crimes, and the necessity for the immediate adop- 
tion in many cases of the most prompt and energetic measures, it is requisite to arm the 
police with some such powers as they now possess; and we have accordingly adopted many 
of the provisions of the Bengal Code on this head. In one material point we propose a 
change in the duties of the police. By the existing law, the daroga or other police-officer 
presiding at an inquiry into a crime committed within his division is required, upon the 
apprehension of the accused, to ‘ question him fully regarding the whole of the circumstan- 
ces of the case and the persons concerned in the commission of the dime, and, if any pro- 
perty 'may have been stolen or plundered, the person in possession of such property, or the 
place where it has been deposited. In the event of the accused making a free and volun- 
tary confession it is to be immediately written down. Then follow other provisions for 
preventing any species of compulsion or maltreatment with a view to extort a confession or 
procure information. But we are informed, and this information is corroborated by the 
evidence we have examined, that, in spite of this qualification as to the character of the 
■confession, confessions are frequently extorted or fabricated. A police-officer, on receiving _ 
intimation ’of the occurrence of a daooity or other offence of a serious character, failing to ’ 

■discover the perpetrators of the offence, often endeavours to secure himself against any 
charge of snpineness or negiect by getting up a case against parties whose circumstances or 
•chai'iicters are such as are likely to obtain credit for an accusation of the kind against them. 

This is not unfrequently done by extorting or fabricating false confessions; and, when this 
step is once taken, there is of course impunity for the real offenders, and a great encourage- 
ment to crime. The daroga is henceforth committed to the direction he has given to the' 

■case ; and it is his object to prevent a discovery of the truth, and the apprehension of the 
guilty parties, who, as far as the police are concerned, are now perfectly safe. We are per- 
suaded that any provisions to correct the exercise of this power by the police will be futile ; 
and we accordingly propose to remedy the evil, as far as possible, by the adoption of a 
rule prohibiting any examination whatever of any accused party by the police, the result 
of which is to constitute a wiitten document. This, of course, will not prevent a police- 
officer from receiving any infoimation which any one may voluntarily offer to him ; but the 
police will not be permitted to put upon record any statement made by a party accused of I' 
an offence.” 

'A police-officer acts'improperly. and illegally in offering any inducement to an; 
accused person to make any disclosure or confession. No part of his evidence as to the 
discovery of facts in consequence of such confession is legally admissible. Bemarks to 
the effect that the prisoner was a person of wealth and influence, and had prevented 
truth from appearing, ought not, unless established in evidence, to find a place in a judg- ' 
ment. — Queen v. JDhurum JDvitt OjM and two others, 8 W.B.,13. [Kemp and Glover, \ 

JJ. June 1.3, 1867.] , . • ^ ' 1 

An admission obtained from a prisoner by persuasion and promises of immunity by \ 
the police ought not to be received in evidence, as being in direct contravention of s. 14d, ) 
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Code or Criminal Procedure. The deposition of the poliee-officor, moreover, should' he 
taken before the admission can at all be used .ag-ainst life prisoner under s. l.^O, Code 
of Criminal Procedure. It must be proved that the prisoner received or retained 
plundered property, knowing it to be plundered property, before ho can be convicted 
under s. 412 of the Penal Code.— Manjeu, A 2 )])ellant, 9 W. 11. 10. [Jackson and 
Mitter,JJ. Feb. 12.. 1868. ] 

Section 2.5 of the Evidence Act overrules the following ruling : “G D presented 
a Government Promissory Note at the B.ank of Bengal bearing a forged endorsement, 
and was arrested. A police-constable asked N if ho knew G D, N replied that he knew 
him as a common man. The police-constable then asked N if he knew anything about 
the Note. N replied that he did not. No thrc.at or inducement was held out, nor was any 
caution administered to N. ITeld that the statement made by N in answer to the ques- 
tions of the police-constable was admissible. N was afterwards brought before 11, the 
Deputy Magistrate of Seiampore, who told him, before any depositions were taken, that 
he (N) was ch.arged with having received a stolen Promissory Note, and 11 .asked him if he 
wished to say anything. N replying in the affirmative, R without administering any caution 
to him asked him how or where he had obtained the Note, and other questions, the answers 
to which were taken down. N was again brought up before R, and was asked whether a 
Promissory Note then pi’oduced was one be had delivered to G D to take to the Bank. R 
told N thiit he w.as not bound to answer the question ; but that, if ho objected to answer, 
that would .also be noted. R committed N to take his trial before the High Court. Held. 
that on the tri.al the answers of N to the questions of R, whether R acted as a Justice 
of the Pe.ace for Beng.al, or as a M.agistrjite, were admissible.” — Queen v. JVirilailnujf Chan- 
dra Gosivami, 1C W. R. 71n : 1 B. L. R. 0. Cr. 15. [Peacock, C.J., and Norman and 
Markby, JJ. April 7, 8, 1868.] 

A prisoner was indicted for theft and dishonestly receiving stolen property. The 
prosecutor, while travelling by train to Calcutta, discovered the loss of the px'operty, 
and reported his loss to a railway-police-inspector at the fii'st station .at which the train 
stopped after he became aware of the theft, prisoner not then being pre-sent. This 
statement was tendered in evidence, and admitted under s. 8, ill. It, of the Evidence Act. 
Evidence was also tendered of a statement made by the prisoner to the constable who 
arrested him, to the effect that some of the property had been given him by Lis sister, 
and that he had bought the rest, and this was admitted; the Court remarking then that 
there was a distinction in the Evidence Act between “ admission ’’ and “ confession.” — 
Queen v. Macdo7ialdfl0 B. L. R. Ap. 2. [Phear, J. Dec. 3, 1872.] 

The accused confessed to a police-constable, on being assured by him that nothing 
would happen to her, that she had killed her new-born child, and had burled it in the 
-enclosure of her house. This statement led to the discovery of some bones of the bead 
of an iuf.ant, a stone stained with blood, and a knife, wdth which stone and knifb she 
.said that she had killed her child. Before the committing Jlagistrale she made the 
same statement. In her trial before the Sessions Judge, -she admitted the birth of the 
child. She stated that it did not cry, and that she buried it,. not knowing whether it 
was alive or dead. She also stated that the police-constable had pressed and threatened 
her, and told her that, if she confessed the truth, nothing would hiippcn to her. She 
denied having killed the child with the stone and sickle, and said th<at she had merely 
pressed it on the ground, and then buried it. There was no evidence to show that the 
child was born alive. Eeld that the confession before the Magistrate was irrelev.aht, 
and that the Court was not prep.ared to s.ay that the confession made before the Sessions 
Judge was made after the impression caused by the promise of the police-constable 
had been fully removed, and that, looking at the fact that a promise of safety had been 
made, that the confession was, even if accepted, a limited character, that there was 
nothing to show that the child was born alive, and considering that, if the child was 
born dead, the accused might, under fear of exposure .and disgrace, have wished to 
conceal the body, the accused must be acquitted of murder. — Queen v. Mmswnat Lnelioo, 
5 N. 'W. P. 218. .[Spankie, J. April 5, 1873.] . 

The prisoner, on his arrest, made.a statement in the nature of a confession, which 
was reduced into writing by one of the inspectors in whose custody the prisoner was, 
and subsequently signed and acknowledged by the prisoner in the presence of the Deputy 
Commissioner of Police at the police-office, the Deputy Commissioner receiving' and 
attesting the statement in his cap.acity of Magistr.ate and Justice of the Pe.ace. At 
the trial of the prisoner .at the Criminal Se-ssions of the High Court this statement was 
tendered in evidence against him, and admitted by the Judge, who oveiruled an objec-' 
tion on behalf of the prisoner, that, under s. 25 of the Evidence Act, it was inadmissible. 
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On a case certified by the Advocate-General under cl. 26 of the Letters Patent, held that 
the confession was, under s. 26 of the Evidence Act, not admissible in evidence. Pet' 
•Garth, O.J. — S. 26 of the Evidence Act is not to be read as qualifying the plain mean- 
ing of s. 25. In construing s. 25, the term “police-officer” is not to be read in a technical 
sense, but in its more comprehensive and popular meaning. Per CuriAm, — S; 167 of the 
Evidence Act applies as well to criminal as to civil cases. Per Garth, O.J. (Pontifes, 
J., doubting). — The Court which, under that section, is to decide upon the sufficiency 
of the evidence to support the conviction, is, in a case coming before the Court under s. 
26 of the Letters Patent, the Court of Review, and not the Court below. Such decision 
s to be come to on being informed by the Judge’s notes, and, is necessary, by the Judge 
himself, of the evidence adduced at the trial. Per Curiam. — ^Apart from s. 167, the 
Court has power, in a case under cl. 26 of the Letters Patent, to review the whole case on 
the merits, aud affirm or quash the conviction. — jdeg. v. Hiirribole Chunder Ghose,l. L. B., 
1 Cal. 207 : 26 W. E. 86. [Garth, O.J., and Pontifex, J. Mar, 21 and April 26, 1876.] 

_S. 25 of the Evidence Act does not preclude one accused person from proving a con- 
fession made to a police-officer by another accused person tried jointly with him. Such 
a confession is not to be received or treated as evidence against the person making it, but 
simply as evidence on behalf of the other. The High Court, on a point of law as to the 
admissibility of rejected evidence, reserved under cl, 25 of the Letters Patent, 1865, 
and s. 101 of the High Courts’ Criminal Procedure Act, has power to review the whole 
case, and determine whether the admission of the rejected evidence would have efiecte 1 
the result of the trial ; and a conviction should not be reversed unless the admission of 
the rejected evidence ought to have varied the result of the trial Evidence Act, s. 167). 
— Empress v. Pitamber Jina, I, L, R., 2 Bom. 61. [Westropp, C.J., and Sargent and 
Atkinson, JJ. July 7, 1877.] 

Under s. 25 of the Evidence Act (I. of 1872 ), a confession made to a police-officer 
is inadmissible in evidence exc^t so far as is provided by s. 27. It is immaterial whe- 
ther such police-officer be the officer investigating the case — the fact that such person is 
a police-officer invalidates a confession. — Hiran Miya alias Abdool Wahids in the Matter 
of, 1 C. L, R. 21. [Ainslie and MoDonell, JJ. July 12, 1877.] 

Where more persons than one are jointly tried for the same offence, the confession 
made by one of them, if admissible in evidence at all, should be taken into consideration 
against all the .accused, and not against the person alone who made it. The circum- 
stances which will render a confession objected to under ss. 24-26 of the Evidence Act 
(I.- of 1872) admissible in evidence discussed. — Empress v. Rama Birapa, I. L. R., 
3 Bom. 12, [West and Pinhey, JJ. Aug, 1, 1878.] 

^ A statement made to a police-officer by an accused person while in the custody of the 
police, although intended to be made in self-exculpation, and not as a confession, may be 
nevertheless an admission of a criminating circumstance, and, if so, under ss. 25 and 25 of 
the Evidence Act (I, of 1872), it cannot be proved against the accused. After excluding 
evidence impropeily admitted and put before the jury, the High Court found that the 
remaining evidence was not of such a character that a conviction might reasonably be 
based upon it. It accordingly reversed the conviction and sentence of the .accuFcd, 
declining to order his re-trial. — Empress v. Pandharin&th, I. L. R., 6 Bom, 34, [Melvill 
and Pinhey, JJ. Oct, 6, 1881.] 

An admission made by an accused person to a police-officer before arrest is admissible 
in evidence. — Empress v. Dabee Per shad, I. L. B., 6 Cal. 630 ; 7 C. L. R. 451. [Princep, 
J. Jan, 29, 1881.] 

P, accused of the murder of a girl, gave to a police-officer a knife, saying it was the 
weapon with which he had committed the murder. He also said that he had thrown 
down the girl’s anklets at the scene of the murder, and would point them out. On the 
following day he accompanied, the police-officer to the place where the girl’s body had 
been found, and pointed out the anklets. Held that such statements, being confessions 
made to a police-officer, wWeby no fact was discovered, could not be proved .igainst P. 
Observations on the use of confessions made to police-officers, — Reg. v. Jora Husji (ll 
Bom. H. C. R. 242) and Ainijorm V. Eaffia Hirnya (I. L. E., 3 Bom. 12) referied to.— 
Empress v, Panoham, I. L. R., 4 All, 198. [Stuart, O.J., and Straight, J. Jan. 10, 1882.] 

A Village-Magistrate is not a police-officer, and therefore a confession made to a 
Village-Magistrate is not inadmissible in evidence by reason of s. 25 of the Evidence 
Act. — Queen-Empress V. Sama Papi,l, L, B., 7 Mad, 287, [Turner, O.J., and Hut- 
chins, J. Dee. 17, 1883.] 
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1872 . Statements made to the police by accused persons as to tlic ownership of property 

1_ which is the subject-matter of the pr-oceediugs against them, although inadmissible as 

A pi 1 evidence against them at the trial for the offence with which they are charged, are 
admissible as evidence with regard to the ownership of the property in an inquiry 1 eld 
by the Magistrate under s. 623 of the Criminal Procedure Code. An order, after tiinl, 
made by a Criminal Court for the restoration of proiicrty under s. 617 of the Criminal 
Procedure Code, is conclusive as to the immediate right to possession ; where an order 
has to be made under s, 623, the Magistrate may, in the inquiry, proceed on such evidence 
as is available, and make air order for handing the property to the persons he thinks 
entitled. This does not conclude the right of any person. The real ow.ner may proceed 
against the holder of the articles or for damages ns for conversion. The High Coiu’t 
declined to interfere with an order made bj' a Magistrate under s. 623 of the Criminal 
Procedure Code for the delivery of property, where the Magistrate made such order upon 
the mere evidence of a confession of the accused to the police that the property was 
stolen from the adjudged owner. — Queeti-Einjircss v. Tribhavan MdneoJichandy I, L. R., 
9 Bom. 131. [West and NAnabhai Haridds, JJ. Oct. 10, 1884.] 

A policeman, on being cross-esamined, stated that, when he .arrested the prisoner, the 
prisoner said to him, “ Some Chinamen at the time of the occurrence came out with 
hatchets.” In re-examin.ation the poliecraan so far altered the words stated to have been 
used by the prisoner as to substitute for the words at the time of the occun-enee, the 
words at the time, and on being asked if the prisoner had explained “what time,” 
answered he said, “ At the time 1 struck the deceased." Counsel for the prisoner inter- 
posed, and objected to the evidence. The Standing Counsel contended that he was 
entitled to clear up a matter which been left in doubt by the cross-examination. Jleld 
that the evidence could not be given, — Queen-Empress v. Mathens, I. L. R,, 10 Cal. 1022. 
[Field, J. July 21, 1884.] 

B and B, accused of offences nndcr s. 414 of the Penal Code, gave information to 
the police which led to the discovery of the stolen property. This information w’as 
to the effect that the accused had stolen a covr and calf, and sold them to a particular per- 
son at a particular place. Held by the Full Bench (Mahmood, J„ dissenting! that s. 27 
of the Evidence Act is a proviso not only to s. 26, but also to s. 26 ; and that, therefore, 
80 much of the information given by the accused to the police-officer, w’hethcr amount- 
ing to a confession or not, as related distinctly to the facts thereby discovered, might 
be proved. Empress v. Kampala (Weekly Notes, 1882, p. 226) dissented from. Per 
Mahmood, J,, that s. 27 of the Indian Evidence Act is not a proviso to s. 25, but only 
to s, 26, and that, therefore, the statements in question were wholly inadmissible in evi- 
dence. Empress Y. Pancham (I. L. tt., 4 All, 198) referred to by Straight, Offg. C.J., 
andMahmood, J. Per Straight, Offg. C. J., that where a statement is being detailed by 
a constable as having been made by an accused, in consequence of ivhich he discovered a 
certain fact, the strictest precision should be enjoined on the witness, so that there 
miiy be no room for mistake or misunderstanding. Observations by Straight, Offg. C.J., 
as to the mode in which the testimony of witness should bo recorded in cases where two 
persons are being tried. Observations by Straight, Offg. O.J., and Duthoit, J., upon the 
nature of confessions by accused persons in India, and the circumstances in which such 
confessions are made. — Empress v. Babu Lai, I. L. K., 6 All. 609. [Straight, Offg. O.J,, 
and Oldfield, Brodhurst, Mahmood, and Duthoit, JJ. June 30, 1884,] 

The accused were charged with theft of somejwAri. During the police-investiga- 
tion they admitted before the police that they had taken the grain, and concealed it in 
a jar, which they forthwith produced. The identity of the jwAri recovered with that 
stolen was not proved to the satisfaction of the trying Magistrate, except by these ad- 
missions, and upon these admissions they were convicted of theft. Jleld that, as the 
prisoners themselves produced the jwari, it was by their own act, and not from any 
information given by them, that the discovery took place. S. 27 of the Evidence Act, 
therefore, did not apply ; and though the fact of the production of the property might 
be proved, the accompanying confession made to the police was inadmissible in evidence. 
— Queen-Empress v. Kamalid, I. L. R., 10 Bom. 695. [Birdwood and Jardine, J J. Mar. 

26. No confession made by any person whilst be is in the custody of a 
Confession by accused while police officer, unless it be made in the immediate 
in custody of police not to be presence of a Magistrate, shall be proved as against 
pr 0 T«a,«mmtium. Loh person. ^ , r B 



EVIDENCE. 


19 


A police-office!’ acts improperly and illegally in ofiEering any inducement to an 
accused person to make any disclosure or confession. No part of his evidence as to the 
discovery of fads in consequence of such confession is legally admissible. Remarks to 
the effect that the prisoner was a person of wealth and influence, and had prevented 
truth from appearing, ought not, unless established in evidence, to find a place in a judg- 
ment. — Queen v. Dhurvem Suit Ojha and two others, 8 W. R, 13. [Kemp and Glover, 
JJ. June 13, 1867.] 

The accused confessed to a police-constable, on being assured by him that nothin» 
would happen to her, that she had killed her new-born child, and had buried it in the 
enclosure of her house. This statement led to the discovery of some bones of the head of 
an infant, a stone stained with blood, and a knife, with which stone and knife she said 
that she had killed her child. Before the committing Magistrate she made the same 
statement. In her trial before the Sessions Judge, she admitted the birth of the child. 
She stated that it did not cry, and that she buried it, not knowing whether it was alive 
or dead. She also stated that the police-constable had pressed and threatened her, 
and told her that, if she confessed the truth, nothing would happen to her. She denied 
having killed the child with the stone and sickle, and said that she had merely pressed 
it on the ground, and then buried it. There was no evidence to show that the child urns 
bom alive. Held that the confession before the Magistrate was irrelevant, and that the 
Court was not prepared to say that the confession made before the Sessions Judge was 
made after the impression caused by the promise of the police-const.'vble had been fully 
removed, and that, looking at tiie fact that a promise of safety had been made, that the 
confession was, even if accepted, a limited character, that there was nothing to show that 
the child was bom alive, and considering that if the child was bom dead, the accused 
might under fear of exposure and disgrace, have wished to conceal the body, the accused 
must be acquitted of murder. — Queen v, Mussmiat Zntehoo,5¥l, W. P. 218. [Spankie, 
J. April 5, 1873,] 

When a fact is discovered in consequence of information received from one of 
several persons charged with an offence, and when others give like information, the fact 
should not be treated as discovered from the information of them all. It should be depos- 
ed that a particular fact has been discovered from the information of A B, and this will 
let in so much of the information as relates distinctly to the information therein dis- 
covered,— V. Ham Churn Chung and others, 24 W. B. 86. [Jackson and 
McDonell, JJ. Aug. 11, 1875.] 

Money obtained upon forged money-orders is not '* stolen property ” within the 
definition thereof given in the Penal Code, s. 410, A statement which a man in the 
custody of the police volunteers to one in the position of the Magistrate can be used as 
evidence against the man who makes it. — Queen v. Mon Mohun Hog and another, 24 \V. B. 
83. [Birch and Lawford, JJ. July 26, 1875.] 

The prisoner, on his arrest, made a statement in the nature of a confession, which 
was reduced into writing by one of the inspectors in whose custody the prisoner was, 
and subsequently signed and acknowledged by the prisoner in the presence of the Deputy 
Commissioner of Police at the police-office, the Deputy Commissioner receiving and attest- 
ing the statement in his capacity of Magistrate and J ustice of the Peace. At the trial of 
the prisoner at the Criminal Sessions of the High Court this statement was tendered 
in evidence against him, and admitted by the Judge, who overruled an objection on be- 
half of the prisoner, that', under s. 25 of the Evidence Act, it was inadmissible. On .a 
case certified by the Advocate-General under cl. 26 of the Letters Patent, Held that the 
confession was, under s, 26 of the Evidence Act, not admissible in evidence. Per 
Garth, C, J. — S. 26 of the Evidence Act is not to be read as qualifying the plain me.'in- 
ing of s. 25. In construing s. 25, the term “police-officer” is not to be re.ad in a tech- 
nical sense, but in its more comprehensive and popular meaning. Per Curiam, — S. 167 
of the Evidence Act applies as well to criminal as to civil cases. Per Garth, C.J. (Pon- 
tifex, J., doubting).— The Court which, under that_ section, is to decide upon the suffi- 
cienoy of the evidence to support the conviction, is, in n case coming before the Court 
under s. 26 of the Letters Patent, the Coiwt of Review, and not the Court below. Such 
decision is to be come to on being informed, by the Jugde’s notes, and, if necessary, by 
the Judge himself, of the evidence adduced at the trial. Per Curiam, — Apart from 
s. 167, the Court has power, in a case under cl. 26 of the Letters Patent, to review the 
whole case on the merits, and affirm or quash the conviction. — Heg. v. Hurrtbole Chun- 
der Chose, L L. R;, 1 Cal. 207; 26 W. R. 86. [Garth, C.J., aird Pontifex, J. Mar. 21 and 
April 26, 1876.] 

Where more persons-than one are jointly tried for the same offence, the confession 
made by ooe of Ihcm, if admissible in evidence at all, should be taken into consideration 
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1873 against ail the accused, and not against the person alone who made it. The circum* 

stances which will render a confession objected to under ss. 24-26 of the Evidence Act 

A 1 (I. of 1872) admissible in evidence discvissed. — Empress v. Rama Birapd, I. L. K,, 

iiOl 1. g gQjn. 12. [West and Pinhey, 3 J. Aug. 1, 1878.] 

A statement made to a police-oCBcer by an accused person while in the custody of 
' the police, although intended to he nsadc in self-exculpation, and not as a confession, may 
he nevertheless an admission of a criminating circumstance, and, if so, under ss. 25 and 
26 of the Evidence Act (1. of 1872), it cannot be proved against the accused. After ex- 
cluding evidence improperly admitted and put before the jury, the High Court found that 
the remaining evidence was not of such a character that a conviction might reasonably be 
based upon it. It accordingly reversed the conviction and sentence of the accused, 
declining to order his re-trial. — Empress v. Pandhai'indth, I. L. B., 6 Bom. 34. [Mel vill and 
Pinhey, JJ. Oct. 6, 1881.] 

P, accused of the murder of a girl, gave to a police-officer a knife, saying it was the 
weapon with which he had committed the murder. He also said that he had thrown 
down the girl’s anklets at the scene of the murder, and would point them out. On the 
following day he accompanied the police-officer to the place where the girl’s body had 
been found, the pointed out the anklets. Held that such statements being confes- 
sions made to a police-officer, whereby no fact was discovered, could not bo proved against 
P. Observations on the use of confesaons made to police-officers. — Reg. v. Jora Hasji 
(11 Bom. H. C. 11.242') and Emjjress v. Rama Rirdpd (I. L, R., 3 Bom. 12) referred to.— 
Empress v. Panc’iam, I. L. R., 4 All. 198. [Stitart, C.J., and Straight J. Jan. 10, 1882.] 

B and R, accused of offences under s. 414 of the Penal Code, gave information to 
the police which led to the discovery of the stolen property. This infoimation w'as to 
the effect that the accused had stolen a oow and calf, and sold them to a particular per- 
son at a particular place. Held by the Full Bench (Mahmood, J., dissenting) that s. 27 
of the Evidence Act is a proviso not only to s. 26, but also to s. 26; and that, therefore, 
much of the information given by the accused to the police-officer, whether amounting to 
a confession or not, as related distinctly to the facts thereby discovered, might be proved. 
Empress v. Eaurpala (Weekly Notes, 1882, p. 226) dissented from. Per Mahmood, J., 
that s. 27 of the Indian Evidence Act is not a proviso to s. 25, but only to s. 26, and that, 
therefore, the statements in question were wholly inadmissible in evidence. Empress v. 
Paiioham (1. L. B., 4 All. 198) referred to by Straight, Offg. C.J., and Mahmood, J. Per 
Straight, Offg. C.J., that where a statement is being detailed by a constable as having 
been made by aniacoused, in consequence of which he discovered a certain fact or certain 
facts, the strictest precision should he enjoined on the witness, so that there may he no 
room for mistake or misunderstanding. Observations hy Straight, Offg. 0,J., as to the 
mode in which the testimony of witnesses should be recorded in cases where two persons 
are being tried. Observations by Straight, Offg. O.J. ,and Dutboit, J., \ipon the nature 
of confessions by accused persons in India, and the circumstances in which such confes- 
sions are made. — Empress y. Bal)u Lall, I. L. B., 6 All. 609. [Straight, Offg. C.J. , and 
Oldfield, Brodhurst, Mahmood, and Duthoit, JJ, June 30, 1884.] 

The word " confession ” ns used in the sections of the Evidence Act relating to 
confessions must not be construed as including a mere inculpatory admission which 
, falls short of being an admission of guilt. — Queen-Empress y, Jagrvp,l.li, R., 7 All. 
646. [Straight. J. Mar. 21, 1886.] 

The accused were charged with theft of some jw&ri. During the police-investiga- 
tion they admitted before the police that they had taken the grain, and concealed it iu 
a jar, which they forthwith produced. The identit]^ of the jwdri recovered with that 
stolen was not proved to the satisfaction of the trying Magisti'ate, except by these ad- 
missions, and upon these admissions they were convicted of theft. Held that, as the 
prisoners themselves produced the jwari, it was hy their own aot, and not from any i»- 
/omation given by them, that the discovery took place. S. 27 of the Evidence Act, 
therefore, did- not apply ; ana though the fact of the production of the property might 
he proved, the accompanying confession made to the police was inadmissible -in evidence. 
— Queen- Em 2 Jress y. KamaUd, I. L. R., 10 Bom- 695. [Birdwood and Jardinc, JJ. Mar. 19, 
1886 .] 

27 . Provided that, when any fact is deposed to as discovered in conse- 
How much of information of information received from a person 

received from accused may accused of any offence, in the custody of a police- 
■ officer, so much of such information, whether it 

amounts to a confession or not, as relates distinctly to the fact thereby dis- 
covered may be proved. 
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To mftkc tbc confession of n prisoner, not uttered in the presence of a Magistrate, 
admissible in evidence, tbe fact discovered must be one wliicb, of its own force, in- . 
depondently of the confession, would be admissible in evidence. Ss. 149 and 160 of 
tbe Criminal Procedure Code considered . — In re Clioda AtchenaU. 8 Ilad. H. C. 11, 318. 
[Hollow.iy and Ellis, JJ. Feb. 28, 1867.] 

A police-officer acts improperly and illegally in offering any inducement to an 
accused person to make any disclosure or confession. No pai-t of bis evidence as to the 
discovery of facts in consequence of such confession is le^lly admissible, Pemarks to 
the effect that tbe prisoner was a person of wealth and iuilaence, and had prevented 
truth from appearing, ought not, unless established in evidence, to find a place in a judg- 
ment . — Queen r. Dlivrtm Butt OJlta and two others, 8 W. E. 13. [Kemp and Glover, 
JJ. June 13, 1867.] 

The accused confessed to a police-constable, on being assured by him that nothing 
would happen to her, that she had killed her new-born child, and had buried it in tbe 
enclosure of her house. This st.atemcnt led to the discovery of some bones of the head 
of an infant, a stone stained with blood, and a knife, with which stone and knife she 
said that she had killed her child. Before the committing Magistrate she made the 
same statement. In her trial before the Sessions Judge, she admitted the birth of the 
child. _ She stated that it did not cry, and that she buried it, not knowing whether it 
was alive or dead. She also stated that the police-constable had pressed and threatened 
her, and told her tlint^ if she confessed the truth, nothing would happen to her. She 
denied having killed the child with the stone and sickle, and said that she had merely 
pressed it on the ground, and then buried it. There was no evidence to show that tbe 
child was born alive. Held that the confession before tbe Magistrate waq irrelevant, and 
that the Couif; was not prepared to say that the confession made before the Sessions 
Judge was made after the impression caused by the promise of the police-constable 
had been fully removed, and that, looking at the fact that a promise of safety had been 
made, that the confession was, oven if accepted, a limited character, thiit there was 
nothing to show that the child was born alive, and considering that, if the child was born 
dead, the accused might, under fear of exposure and disgrace, have wished to conceal tbe 
body, the accused must he acquitted of murder . — Queen v. Mnssutnat Irnchoo, 6 N. IV, P. 
218. [Spankie, J. April 5, 1873,] 

The accused made a confession to a police-inspector, part of which related to the 
concealment of certain jewels, and, in consequence of the information so received, the 
jewels were discovered. JJeld that under s. 27 of the Evidence Act that part of the ac- 
cused's confession which described his assault on the deceased, and her consequent deafb, 
and the way in which he became possessed of the jewels, related distinctly to the fact 
of the discovery of the ornaments, and might be proved against tbe accused . — Queen v. 
Pagaree Sliaha, 19 TV. B. 51. [Kemp and Glover, J J. April 1, 1873,] 

Under s. 27 of the Evidence Act not every statement made by a person accused of 
any offence while in the custody of a police-officer, connected with tbe production or 
finding of property, is admissible. Those statements only which lead immediately to 
the discovery of property, and in so far as they do lead to such discovery, are properly 
admissible. Whatever be the nature of the fact discovered, that fact must, in all cases, 
be itself relevant to the case, and the connection between it and the statements made 
must have been such that that statement constituted the information through which 
the discovery was made, in order to render the statement admissible, Other statements 
connected with the one thus made evidence, and thus mediately, but not necessarily or 
directly, connected with the fact discovered, arc not admissible. That a witness says 
that a plan was prepared in his presence is not a sufficient reason for admitting the plan 
in evidence, nnless the witness .also s.ays that to his own knowledge the plan is correct. 
— Peg. V. JIasn and others, 11 Bom. H. C. B. 242. [West and Pinhey, JJ. Dec, 3, 
1874.] 

When a fact is discovered in consequence of information received from one of 
several persons charged with an offence, and when others give like information, the fact 
should not be trc.atcd as discovered from the information of them . ill. It should he depos- 
ed that a particular fact has been discovered from the information of A B, and this will 
let in so much of the information as relates distinctly to the information therein dis- 
covered . — Queen v. Pain Churn Chung and others, 24 W. E. 36. [Jackson and 
McDonell, JJ. Aug. 11, 1875,] 

Under s. 25 of (ho Evidence Act (I, of 1872), a confession made to a police-officer is 
inadmissible in evidence except so far ns is provided by s. 27. It is immaterial whether 
B ich policc-ofBcer be the officer investigating the case— the fact that such person is a 
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18 *?g. police-officer invalidates a confession. — In the Matter of Uiran Miya, alias Aldool Wahid 
1 0. L. R. 21. [Ainslie and McDonell, JJ. July 12, 1877. ] 

A.ct 1. Where more persons than one are jointly tried for the same offence, the confession 
^ made hy one of them, if admissible in evidence at all, should be taken into eonsideration 
against all the aeeused, and not against the person alone who made it. The circum- 
stances which will render a confession objeoted to under ss. 24-26 of the ISvidcncc Act 
(I. of 1872) admissible in evidence discussed. — Emj}ress v. Mama Miraj/d, I. L. R., 
3 Bom. 12. [West and Pichey, JJ. Aug. 1, 1878.J 

P, accused of the murder of a girl, gjvvc to a police-officer a knife, saying it was the 
weapon with which he had committed the murder. He also said that he had thrown 
down the girl’s anklets at the scene of the murder, and would point them out. On the 
following day ho accompanied the police-officer to the jdace where the girl’s body had 
been found, and pointed out the anklets. Held that such statements, being confessions 
made to police-officer, whereby no fact was discovered, could not be proved against P. 
Observations on the use of confessions made to police-officers. — Meg. v. Jora Hasgi (11 
Bom. H. 0. R. 422) and Emin'css v. Mama Miragya (I. L. R., 3 Bom. 12) referred to. — 
Empress v. Panoham, I. L. R., 4 All. 198. [Stuart, O.J., and Straight, J. Jan. 10, 1882.3 

B and R, accused of offences under s. 414 of the Penal Code, gave information 
to the police which led to the discovery of the stolon property. This information was to 
the effect that the accused had stolen a cow and calf, and sold them to a particular 
person at a particular place. Meld by the Full Bench (Mahmood, J., dissenting) that s. 
27 of the Evidence Act is a proviso not only to s. 26, but also toe. 25; and lhat, therefore, 
BO much of the information given by the accused to the police-officer, whether amounting 
to a confession or not, as related distinctly to the facts thereby discovered, might be 
proved. Empress v. Kampala (Weekly Notes, 1882, p. 226) dissented from, Per 
Mahmood, J., that s. 27 of the Indian Evidence Act is not a proviso to s. 26, but only 
to s. 26, and that, therefore, the statements in question were wholly inadmissible in 
evidence. Empress v. Pancham (I, L. R,, 4 All. 198) referred to by Straight, Offg. 0. J,, 
and Mahmood, J. Per Straight, Offg. 0. J., that where a statement is being detailed by a 
constable as having been made by an accused, in consequence of which he discovered a 
certain fact or certain facts, the strictest precision should be enjoined on the witness, so 
that there may be no room for mistake or misunderstanding. Observations by Straight, 
Offg. O.J., as to the mode in which the testimony of witnesses should bo recorded in cases 
where two persons are being tried. Observations by Straight, Offg. O.J., and Duthoit, 
J., upon the nature of confessions by accused persons in India, and the circumstances in 
which such confessions are made. — Empress v. Maba Lai, I. L. R., 6 All. 609. [Straight, 
Offg. C.J., and Oldfield, Brodhurst, Mahmood, and Duthoit, JJ. June 30, 1884.] 

No judici.'vl officer dealing with the provisions of s. 27 of Act I. of 1872 should 
allow one word more to be . deposed to by a police-officer detailing a statement 
made to him by an accused, in consequence of which he discovered a fact, than 
is absolutely necessary to show how the fact that was discovered is connected with 
the accused so as in itself to be a relevant fact against him. S. 27 was not intended 
to let in a confession generally, but only such particular part of it as set the person 
to whom it was made in motion, and led to his ascertaining the fact or facts of which 
he gives evidenne. Empress of India v, Pancham (I, L, R., 4 All. 198j, Queen-Empress 
• V. Bain Lai (I. L. R., 6 All. 509) discussed and commented on. Thus, when a 
police-officer deposed that an accused had told him that he had robbed K of Rs. 48, 
whereof he had spent Rs. 8, .and had got Rs. 40, and that he had made over the Rs. 40 
to him, held that the statement that he robbed K of Rs. 48 wns not necessarily preli- 
minary to the surrender of Rs. 40, and was inadmissible in evidence against him. 
When also a police-officer deposed to the fact that the accused, who was charged with 
murder, had stated to him that he and K had stolen some hides from 0, and upon snch 
statement he had sent for 0, and recorded his inform.ation, and when it appeared that 
C had already informed the police of the fact ofthe theft, though the witness was not 
aware of it, held that the statement was inadmissible upon the ground that it would be 
most danserous to extend the provisions of s. 27, and allow a police-officer, who is invest- 
igating a case, to prove an information received from a person accused of an offence in 
the custody of a police-officer, on the ground that a material fact was thereby disco- 
vered by him, when that fact was already known to another police-officer. Although, 
under some circumstances, a charge of murder may be sustained, when the body of the 
person said to have been murdered is not forthcoming, still, when that is the case, the' 
strongest possible evidence as to the fact of the murder should be insisted on before an 
accused is convicted. When an accused charged with murder was alleged to have taken 
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a toat from a place where it had been secured by its owner, and after proceeding some 
distance in it had abandoned it, and when he was charged with the theft of the boat, 
heli that the charge was unsustainable, inasmuch as it was evidently not his intention to 
convert it to his own use, and make it permanently his own property, but merely to make 
use of it for the purpose of aiding him in escaping . — Adxi Shikdar v. Queen-Empress, 
I. L. R., 11 Cal. 635. [Mitter and Norris, JJ. May 29, 1885.] 


1872 
Act 


The accused were charged with theft of some jwAri. During the police-investi- 
gation they admitted before the police that they had taken the grain, and concealed it 
in a jar, which they forthwith produced. The identity of the jwiri recovered with that 
stolen was not proved to the satisfaction of the trying Magistrate, except by these ad- 
missions, and upon these admissions they were convicted of theft. Held that, as the 
prisoners themselves produced the iwdri, it was by their own act, and not from any in- 
formation given by them, that the discovery took place. S. 27 of the Evidence Act, there- 
fore, did not apply ; and though the fact of the production of the property might be 
proved, the accompanying confession made to the police was inadmissible in evidence. — 
Queen-Empress Eamalid, I. L. B., 10 Bom, 595. [Birdwoodand Jardine, JJ. Mar. 19, 
1886.] • 

28. If such a confession as is referred to in 
Confession -made after re- section 24 is made after the impression caused by 
■by°7nd?ceS!'®5 re^s^tr^r inducement, threat, or promise, has, in the 

.promise, relevant. opinion of the Court, been fully removed, it is 

relevant. 


29. If such a confession is otherwise relevant, it does not become irrele- 

- , . ... , vant merely because it was made under a promise 

Confession otherwise rele- •' - - 


vant not to become irrelevant 
hecanse.of promise of secre- 
cy, &o. 


of secrecy, or in consequence of a deception prao 
tised on the accused person for the purpose of ob 
taining it, or when he was drunk, or because it was 
made in answer to questions which he need not have answered, whatever may 
have been the form of those questions, or because he was not warned that he 
was not bound to make such confession, and that evidence of it might be 
given against him. 


The prisoner was convicted of murder by the Sessions Judge, and sentenced to . 
death, subject to confirmation by the High Court. The High Court directed the Sessions 
Judge to take any evidence that might be forthcoming to prove the alleged confession 
before the Magistrate, which, as recorded, was inadmissible, not being taken as prescribed 
in s. 206 of the Criminal Procedure Code ; and to certify the result of snch inquiry and 
evidence to that Court. Evidence of the confession having been taken by the Sessions 
Judge, and certifiM as directed, the High Court confirmed the conviction and the' 
sentence of death. — Reg. v. Oami Bapv, 2 Bom. H. C. R. 398. [Amould, Acting 0, J., 
and Newton and Janardan, JJ. Aug. 18, 1864.] 


A prisoner was convicted of murder by the Sessions Court, and sentenced to death, 
subject to the confirmation of the High Court The High Couii; returned the case to the 
Sessions Judge in order that he should take any evidence that might be forthcoming to 
prove the alleged confession before the Magistrate, which, as recorded, was inadmissible, 
because it was not taken 'as prescribed in s. 206 of the Criminal Procedure Code, the 
result of such inquiry and evidence to he certified to that Court, The case being resumed 
for final disposal, the High Court remarked ; ‘‘ There is no evidence of what the ques- 
tions were ; but the witness says the confession was given freely, and was not elicited by 
any threats or promises. The form of the question is immaterial, even although it 
assumes the prisoner’s guilt. The Court alter the conviction of murder to one of culpable 
homicide, and sentence the prisoner to be transported for ten years.” — Reg, v. Revadi 
tin Bassappa, 2 Bom; H, 0. R. 397. [Couch and Newton, JJ. Mar, 16, 1864.] 

The prisoner was convicted by the Sessions Judge of the offence of accepting a 
gratification as police-patel under s. 161 of the Penal Code. The examination of the 
prisoner before the Magistrate was not taken down in the form of question and answer, 
as required by s. 205 of the Criminal Procedure Code. Per Curiam . — “ The examination 
under s. 206, to be admissible as evidence under s. 366, must be taken in the form of 
question and answer, and certified as required in s. 206. But if it be not taken, as in 
the present case, the Court can order the confession to be proved by the evidence of the 
writer of the examination, or other person who was present. In the case, however, the 
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evidence is sufficient witbout tbe inadmissible examination, and, under ss. 420 and 409, 
the admission of the examination as evidence docs not invalidate the trial and convic- 
tion.”— V. Vithoji valad Abba, 2 Bom. H, 0. B. 398. [Couch and Newton, JJ. Mar. 
IG, 1864.] 

An admission of crime, when fairly made after due warning, is not inadmissible 
simply because, at the time it was made, no formal accusation had been made against, 
the party making it— Queen v. Haiti Churn Chamcr anil others, 4 \V. R. 10, [Kemp and 
Seton-Karr, JJ. Sep. 12, 1866.] 

The admission of prisoners in their own statements before the Magistrate ought to 
be given in evidenee at the trial. A Sessions Judge’s notes of thb evidence should be 
sent up in a legible iotm.— Queen v. Bhugivan Dosadh and another, 4 W. R. 18.. [Glover, 
J. Oct. 24, 1865.] 

The whole, and not part, of a prisoner’s confession must be taken in order to his 
conviction . — Queen v. Chokoo Khan and another, 5 W. R. 70. [Norman and Campbell, 
JJ. April 16, 1866.] 

The Magistrate in his grounds of commitment, and the Sessions Judge in his con- 
viction, should specifically note with exactness and precision the proof against each par- 
ticular prisoner, and the manner in which it is supported. To give weight to confessions 
of prisoners recorded under s. 149, Code of Criminal Procedure, there should be a judi- 
cial record of the special circumstances under which such confessions were received by 
the Magistrate, showing in whoso custody the prisoners were, and how far they were 
quite free agents. In a preliminary inquiry before a Magistrate, the evidence should bo 
sent in as found, and not k^.pt by the police tilthl ey have made it sill complete . — Queen 
V. Kodai Kahar and others, 6 W. R. 6. [ Norman and Campbell, JJ. Nov. 15, 1866.] 

A prisoner may be convicted on his own un corroborated confession.— v. 
Runject Sental, 6 W. R. 73. [Loch, J. Sep. 10, 1866.] 

The confession of a prisoner before a Magistrate, though retracted before the Judge, 
is admissible in evidence against the prisoner, provided the Judge be satisfied that it 
was voluntarily made.— §«««« v. Sreemutty Mongola, 6 W. R. 81. [Kemp, J. Oct. 5, 
1866.] 

An admission by A and B that the crime ch.aTgcd against them was committed by 
C and D, and that whatever share they had in it was under compulsion, is not a con- 
fession on which any person ought to be convicted. Previous statements of witnesses 
on oath are not available as evidence in a subsequent trial . — Queen v. .Kisto Mundul and 
others, 7 W. R. 8. [Kemp and Markby, JJ. Jan. 7, 1867.] 

Where a wife died from a chance kick in the spleen, inflicted by her hnsb.and on 
provocation given by the wife, the husband not knowing that the spleen was diseased, 
and showing by the blow itself, and by his conduct immediately afterwards, that he had 
no intention or knowledge that the act was likely to cause hurt, endangering human life, 
held that the husb.and was guilty of an offence under sections 319 and not 321 of the 
Penal Code, and not of an offence under sections 320 and 322. An admission by the hns- 
band in the presence of several witnesses that he had killed the wife, and that she died 
after receiving the kick, was held to be direct evidence against him . — Queen v. Bysagao 
Noshyo, 8 W. R. 29. [Seton-Karr and Hobhouse, JJ. June 29, 1867.] 

A prisoner’s confession must be taken in its entirety. Where a prisoner confessed 
that he did not suspect his wife’s fidelity ; the t he left home en business ; that on his 
return he saw what convinced him of his wife’s infidelity ; and that, maddened at the 
sight, he killed both her and her parsiraoiur, held that he w.as guilty of culpable homicide 
not amounting to murder, and that the case was one in which he ought to be treated with 
lonitj.— Queen v. Sheikh Boodhoo, 8 W. R. 38. [Kemp and Glover, JJ. July 9, 1867.] 

A confession before the Magistrate, though afterwards retracted before the Sessions 
Court, is evidence against the party making it under-s. 366 of the Code of Criminal Pro- 
cedure (Act XXV. of 1861 ). — Queen v. Mussaviuf Jema, 8 W. R. 40. [Kemp and Glover, 
JJ. July 16, 1867.] l » 

A voluntary and genuine confession is legal and sufficient proof of gxaJA.— Queen v. 
Jhurree and another, 7 W. R. 41. [ Seton-Karr, J. Mar. 11, 1867.] 

The confessions of a prisoner in one case in which he was convicted cannot be 
used against him in another case, unless they are deposed to on oath either by the 
person who ^ok them down or by some one else who heard them.— HfwMffcr Bhooyan, 
Bevmon ^ Proceedings in the Case of, 10 W, R, 66, [Phear and nobhouse,^JJ. Nov. 
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j The properly attested confession of a prisoner before a Magistrate is sufficient for 
r conviction ndthont corroborative evidence, and notwithstanding a subsequent denial 
bk. jore the Sessions Court. — Qyje^n v. Bhuttun Bitjmun and others, 12 W. R. 49. [Clover 
and Mitter, JJ. Aug. 21, 1869.] 

S. 109 of the Code of Criminal Rrocedure refers to cases where the confession of a 
prisoner has been made to the Magistrate conducting the investigation, and not to the 
police. It is only when propeidy made to the Magistrate that the confession can be 
used as evidence against the prisoner. The mere standing by of the Magistrate when 
the confession is being made to the police is not sufficient . — Queen v. Domun Kahar 
and others, 12 W. R. 82. [Kemp and Clover, JJ. Dec. 21, 1869.J 

A confession made to a Joint-Magistrate of a District in charge of the Sudder Sub- 
division is receivable in evidence, although the Joint-Magistrate may not have been spe- 
cially empowered under Act VIII. of 1869 to receive the confession of prisoners. A con- 
fession made to a private individual may be evidence against the prisoner if proved by 
the person before whom the confession was made . — Queen v. Gopee Nath Eallu, 13 W. R. 
69. [Jackson and Glover, JJ. May 7, 1870.] 

It is not necessary for a Sessions Judge to read out to prisoners confessions made 
by them before a Magistrate, and ask them if they have any objection to the reception 
of these confessions, The examination of prisoners before a Magistrate is to be received 
in evidence, and the attestation of the Magistrate is primd facie proof of the circum- 
stances. — Qiiee7i V. JtRsser Sheikh and another, 14 W. R. 9. [Jackson and Clover, JJ. 
June 30, 1870.] - 

The words *' a Magistrate" in s. 149 of the Code of Criminal Procedure mean “ any 
M^istrate,” and not merely “the Magistrate having jurisdiction." The practice of 
taking prisoners before Magistrates not having jurisdiction in the case, for the purpose 
of getting a confession recorded, is not generally desirable, but such a confession is 
legally admissible in evidence when duly proved. — Reg. v. V&h&ld Jethd, 7 Bom. H. C. R. 
66. [Gibbs and Mel vill, JJ. June 30, 1870.] 

A Sessions Judge, after a prisoner upon his trial has pleaded what in effect amounts 
to a plea of not guilty, is not justified in convicting the prisoner solely upon a confes- 
sion made before.the committing Magistrate , — Queen v. Mursookh, 2 N,'\V. P. 478, [Span- 
fcie,J. Deo. 19, 1870.] 

Although the averment on the record of a Magistrate by whom a prisoner is tried, 
that the accused, before making a confession, was warned that it was optional with him 
to answer the questions put to him or not, is on appeal conclusive as to the fact of such a 
warning having been given ; it is not conclusive to show that such a confession has not 
been made under the infiuence of fear engendered by previous maltreatment, or is not 
otherwise valueless. Allegations, made in a regular and proper manner before a Sessions 
Court on appeal, that a confession made by the accused before the Magistrate who tried 
the case was made under such circumstances as to preclude its admissibility in, or dimin- 
ish its value’ as, evidence, should receive due attention, and be inquired into. A Ses- 
sions Court refusing to make such inquiry commits a grave error in law and procedure. 
Dpon an inquiry which the High Court directed the Sessions Judge to make into such 
an affegation, the prisoners were ordered to be, and were, solemnly affirmed, and the 
prosecution neither objected to the form of the order nor to the affirmation of the pri- 
soners, and moreover cross-examined them, but objected to their evidence being used 
upon the return of the inquiry. It was held that the objection, though possibly good if 
t^en in time, was too late, and that the evidence of the prisoners might be used whe- 
ther the order directing them to be affirmed was correct or otherwise. Where, during 
such an inquiry, the Sessions Judge accorded his sanction to the prosecution for perjury 
of some of the witnesses who deposed on behalf of the prisoners, the High Court con- 
sidered such a proceeding improper, and eminently calculated to defeat the object of the 
inquiry. Semhle, a person cannot be convicted, under s. 201 of the Pen^ Code, of 
causing evidence of the commission of an offence by himself to disappear, nor can he be 
convicted of the abetment of such an act (per Lloyd and Kemball, JJ.}. Question ns to 
the extent of the privilege of speech accorded to counsel and advocates considered. Im- 
portant statements made in verified petitions to the High Court, if untrue, should be 
contradicted on affidavit. Appointment of the Magistrate, who, in the first instance, had 
tried and convicted the accused, to be Crown Prosecutor to conduct an inquiry subse- 
quently directed in the same-case, censured as being unprecedented and objectibnable. 
A public prosecutor should be without a personal interest in the cases which he con- 
ducts. Ttisoners should be allowed to have free converse with their vakils out of 
the hearing of the police-officers in charge of such prisoners, It is undesirable that 
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Magistrafes whose decisions are under appeal, or who have been enpSiged in proinoting 
. the proseontion, or police-officers concerned in a case, should sit on the bench beside, or 
converse privately in Court with, the Judge who is engaged in trying the prisoners 
appeal. If the Appellate Judge wishes to ascertain any facts relating to the case from 
the Magistrate who convicted the accused, he should examine the Magistrate upon oath 
or solema affirmation, in the same manner as an ordinary witness. — Beg. v. Kashindth 
Binltnr and ethers, 8 Bom. H. C. E. 126. [Westropp, C,J., and Lloyd, Melvill, Green, 
and Eemball, JJ. April 12, 1871. ] 

Points out the importance of properly recording and attesting the confessions of 
prisoners under s. 205 of the Code of Criminal Procedure. —Queen v. BhMiaree, 15 W. 
E. 63. [Glover, J. April 29, 1871.] 

A detailed confession made by !vn accused before a Magistrate, but retracted on the 
examination being read over to him in conformity with s. 205 of the Code of Criminal 
Procedure, does not amount to a confession, although the plea for retracting the con- 
fession, vxz,, ill-treatment of the accused by the police, may be inquired into and found 
to be untrue. — Beq. v. Oarhad Bechar, 9 Bom. H. C. E. 344. [Lloyd and Eemball, 
JJ. Aug. 22, 1872.] 

The words actually used by an accused, who is said to have confessed, ought to be 
ascertained. The Coip't should not accept merely the conclusions .at which the wit- 
nesses, deposing to a confession, themselves arrived, from tbennswors which the accused 
gave to questions put by them. Where an accused makes two distinct statements — the 
one amounting to a confession of guilt, the other repudiating guilt— if the one state- 
ment is taken against the accused, the other also must be taken, for what it is worth, in 
his favour. The Court ought to w’eigh well the relative credibility of the two st.ate- 
ments before it accepts the one in preference to the other. Documents which were in the 
record sent up by the Magistrsvte, but which were not put in evidence before the Sessions 
Judge, were looked at because they told in favour of the prisoner. — Queexi v, Soobjan, 
10 B. L. E. 332. [Phear and Ainslie, JJ. Jan. 14, 1873.] 

The direction of a. 346 of the Code of Crimin.al Procedure, enjoining that an accused 
person shall sign the record of his confession, is not .satisfied by the following : “ Signa- 
ture of A B (the accused) ; tlie handwriting of C D. ” Where the conviction of a person 
was based upon a confession thus subscribed, the High Court reversed it, and held that 
the Sessions Judge was bound to prevent ^e production of such a confession. — Beg. v. 
Bayd Anand and Banchod Khdlpo, 11 Bom. H. C. E. 44. [West and Ndndbhdi Hai'idds, 
JJ. Mar. 12, 1874,] 

S. 122 of the Code of Criminal Procedure, which requires a Magistrate to certify on 
a confession his belief that it was voluntarily m.ade, does not apply to the case of a con- 
fession taken by a Magistrate, who is actually investigating the case and examining the 
witne-sses preparatory to commitment ; but to a case where some other Magistrate takes 
a confession, and forwards, it to the M.agistrjite by whom the case is inquired into or tried. 
— Qxteen v. Jetoo and ethers, 23 W. E. 16. [Phear and Morris, JJ. Jan. 7, ‘1875.] 

A confession not recorded according to the provisions of Act X. of 1872, s. 340, is 
inadmissible as evidence. — Queen v. Kala Chand Pal, 24 W. E. 29. [Birch and Lawford, 
JJ. July 28, 1876.] ^ 

The ordinary rule of taking confessions as a whole, and giving the accused (in tub v 
absence of other evidence against himl the benefit of any circumstance that may appear 
in his favour therefrom, cannot apply to confessions which are diametrically opposed 
to each other ; but only where the more favourable view is not absolutely inconsistent 
with the general tenor of the confession. — Queen v. Nltyo Gopal Bass Byrageo, 24 -W. 
E. 80. [Glover and Mitter, JJ. Dec. 21, 1876.] 

Where a person, accused of murder, acknowledged having strpek his victim, but 
repudiated the intention to murder, and the Sessions Judge accepted this acknowledg- 
ment as a plea of guilty, and omitted to record any further evidence, held that the 
Judge was bound to accept the statement of the accused as a whole,- if it was taken as 
a confession at all. Conviction for murder accordingly set aside, and new trial ordered. — 
Queen v. Sonaeollah, 26 W. E. 23, [Maepherson and Morris, JJ. Mar. 14, 1876.] 

A_ confession recorded under s. 122 of the Criminal Procedure Code, to be admis- 
sible in evidence, must not only bear a memorandum that the Magistrate believed it to 
have been voluntarily made, but also a certificate, under s. 346 of the Code, that^St was 
taken in the Magistrate’s presence and hearing, and contains accurately the whole of 
the statement made by the accused person.’ No oral evidence can be received to prove 
the fact of the confession, if the confession itself be inadmissible.-:-i2ey. v. Bai^ Bata 
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00 Bom. H. 0. R. 166) followed. — Seg v. SJnvga, I, L. B., 1 Bom. 219. [Melvill and 
west,-TJ. April 5, 1876.] Dissented from. in v. iZawwijyiyyet, iw/ra. 1 


Where the only evidence in a Sessions tri-il was confessions made to a Magistrate) 
bnt aubseqaently retracted, and it was established that the police misconducted them- 
selves in the search of the houses of the prisoners who confessed and of others under 
trial, and ptoduced evidence which was rejected as false, it was held that the prisoners 

could not safely be convicted on their own statements without any corroboration. 

Sofiriiddeeji and others, Appellants, 2 0. L. R. 132. [Markby and Prinsep, JJ, April- 
28, 18/8.] ‘ 


Act 1.. 


The attestation required by s. 346 of the Criminal Procedure Code is unnecessary- 

wben a confession is made in Court to tbe officer trying the case at the time of trial. 

•In the Matter ofOhvvman Shah, I. L. R., 3 Cal. 766 ; 2 0. L. R. 317. Olarkby and Prin- 
sep, JJ. April 30, 1878.] 


_ Where a Magistrate; in taking tbe confession of a prisoner under s. 122 of the- 
Criminal Procedure Code, omits to take it in writing, with the formalities prescribed by 
B. 346 of that Code, such confession is not .absolutely inadmissible in evidence. Evidence 
may be taken to show that the prisoner duly made the statement recorded. Reg, v. 
SMvijet and others (I. L. R., 1 Bom. 219» dissented from. A Village Munsif in the- 
Madras Presidency is a “ Magistrate” within the meaning of s. 26 of the Evidence 
Act, 1872. The word ‘ include’ in cl. 13 and other clauses of s. l.of Act. 1. of 1868 is 
intended to bo enumerative, not exhaustive. — Empress v. Ramanjiytja, I, L, R., 2 Mad, 
5, [Innes and Forbes, JJ. Sep. 18, 1878.]' 

When the confession of .a prisoner under s. 122*of the Criminal Procedure Code was 
nob taken in the manner provided by s. 346, and was, therefore, defective, held that the 
evidence of the recording officer, that such confession was actually made, was inadmis- 
sible to remedy the defect. — la re Emarrss v.Mannoo Tamoolee, I. L, R., 4 Cal, 696 ; 4 C. 
L, R. 137. [Morris and White, JJ. Feb. 19, 1879.] 


S. 122 of the Criminal Pcoocdvire Code does not apply to a confession recorded by a 
Magistrate acting under ch 16 or ch. 17, but to a confession made by a Magistrate other 
than tbe Magistrate by whom the case has to be inquired into or ti-ied, and to a confes- 
sion made during, or before the commencement of, an investigation by the police. — la 
■the Matter of Beharl Hadji, 6 C. L. R. 238. [Wilson and Tottenham, JJ. Oct. 11, 1879,] 


A defect in a confession taken under s. 122 of the Code of Criminal Procedure can- 
not be remedied, as in the case of .an examination of a prisoner under s. 346, by evidence 
taken at the Sessions. — Empress v. Hari Rristo Biswas, 5 0. L, R, 209) [Wilson and- 
Tottenham, JJ. Oct. 31, 1879.] 

A confession made by the .accused person before a Magistrate who has jurisdiction- - 
to deal with tbe matter to which it relates may be made attbe commencement of a trial 
or inquiry under ob. 16 of the Criminal Procedure Code, and be .treated as a confession 
under s. 346, whether or not the case be still under the investigation of the police. 

Curiam. — The object of s. 122 of the Code of Criminal Procedure is to enable any 
Magistrate, oll)er than the Magistrate by whom tbe case is to be tried or enquired into, 
to record a confession promptly. In the Matter of Behnrl Hadji (6 0. L. R, 238) and 
Reg, V, Shivya (1. L. R., 1 Bom. 219) disens-sed.— JTnWwjo Moneev, Empress, QQ.h.. 

R, 289. [Morris and Prinsep, JJ. Feb. 6, 1880.] 

A confession recorded by a Magistrate who afterwards conducts the enquiry prelimi- 
nary to committal, and has jurisdiction to do so, is to be treated as an examination 
under s. 193 of the Criminal Procedure Code, and not as a confession recorded under 
B. 122,- notwithstanding that the prisoner may have been brought before the Magistrate , 
before the conclusion of the police-investigation. To such confession, consequently, 
the provisions of the last paragraph of s. 346 apply, S. 122 of the Criminal Procedure 
Code contemplates and provides for cases in which confessions are recorded by a Magis- 
trate other than the Magistrate by whom the case is enquired into or tried.— 

V. Aniintram Singh and others, I. L. R., 5 Cal. 964 ; 6 C. JU. R. 97. [Garth, C,J., and 
Jackson, Pontifex, 'Morris, and Mitter, JJ. April 26, 1880.]' . ■ 

The confession of an accused person was recorded in a simple narrative form,. instead' 
of in the shape of question and answer, as required by the Code of Criminal Procedure, 
s. 346. There was nothing in the character of the confession, or in the circumstances of 
the case, to lead to the inference that the accused had been prejudiced by the error. 
Held that the error did not affect the adnuasibility of the statement in evidence. — In the 
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18'y2 Matter of the Petition of Munshi Sheikh ; Empress v. Mnmhi Sheikh, J. L. R., 8 Cal. 
616 ; Titu Maya v. Peg,, I. L. R., 8 Oal. 618n. [Oanningham and Tottenham, JJ. Mar. 

Act 1. 

On a certain day confession by an accused pcrsqn was recorded by a Magistrate, 
and on the next day the same Magistrate, having jurisdiction to do so, examined ^he 
witnesses for the prosecution, and eventually committed the accused. Meld,, following 
Empress v. Ammtram Si/ngh (I. L, R., 6 Cal. 964 ; 6 0. L. R. 97), that such confession, 
having been made to a Magistrate competent to hold, and who nctually then was hold* 
ing, an inquiry preliminary to committal, must be regarded as falling within s. 193 of 
Act X. of 1872, or s. 342 of Act X. of 1882, and as such governed by the reservations 
contained in s. 346 of the former Act, or s. 364 of the latter. Observations on ss. 346 
and 364 of Act X. of 1882 (Criminal Procedure Code). — Empress v. Yakub Khan, I. L. R., 
5 All. 263. [Stuart, C.J., and Straight, J. Jan. 13, 1883.] 

30. When more persons than one are being tried jointly for the same 

Oo«rfdor.ti<,a of p™vod oSFenoe, and a oonfe^ion mads by one of such por- 
confession affecting person sons affectmg himselt and Some other ot such per- 
ihaking it and others jointly sons is proved, the Court may take into cousidero- 
under trial for same offence. confession ns against suoli other person 

as well as against the person who makes such confession. 

Illustrations, 

.(a.) A and B are jointly tried for the murder of 0. It is proved that A said, ‘ B and I 
murdered 0.* The Court may consider the effect of this confession' as against B. 

(6.) A is on his trial for the murder of O, There is evidence to show that C was mtir* . 
dered by A and B, and that B said, ‘ A and I murdered 0.* 

This statement may not be taken into consideration by the Court against A, as B is 
not being jointly tried, 


The confession of an accused person is only evidence against himself. — Queen v. 
Rally Churn Lohara and ethers, 6 W. R. 84. [Loch, J. Nov. 20, 1866.] 

The admission of an accused cannot be taken to be corroborative evidence, or any 
.evidence at all, against anybody other than himself. Police papers ought not to be 
taken judicial notice of either as evidence, .or consulted in order to test evidence. — 
Queen v. Pussirnddi and others, 8 W.. B. 35. [Hobhouse, J. July 8, 1867.] 

The confession of one prisoner cannot be used as corroborative evidence against 
another prisoner. Corroboration as to the details of the crime, without corroboration .is 
to the person of the accused, is worthless. — Queen v. Durbaroo Pass Sirdar and others, 
13 W. R. 14. [Jackson and Markby, JJ. Jan. 11, 1870.] 

ff 

Under s. 30 of the new Eridenoe Act (I. of 1872), the statement of fact made by 
a prisoner, which amounts to a confession of guilt on his part, may be taken into 
consideration so far, and so far only, as that particular statement of fact itself extends, 
against the other prisoners who are being tried, as well as himself, for the offence which 
is thus confessed. — QueenY.Mohesh Bimoas and others, 19 W. R. 16; 10 B. L. R. 466 note. 
[Phear and Ainslie, JJ. Jan. 23, 1873.] 

S. 30 of the Evidence Act (I. of 1872) is an exception, and its wording shows that 
the confession is merely to be an element in the consideration of the evidence. Unless 
there is something more, a conviotion upon it will still be a case of no evidence and bad 
in law. — Pro., Jan. 24, 1873, 7 Mad. H. C. R. Ap. 16. 

"Where a case is referred to the High Court under s. 287, Act X. of 1872, Ihe Court 
is bound, under s. 288 ' of the same Act, to go into the facts of the case, although the 
conviotion was by the verdict of a jury. The confessions of persons tried jointly for 
the same offence may, by s. 30, Aot I. of 1872, be “ considered ” as against other parties 
then on their trial with them, but suoh confessions, when used as evidence against others, 
stand in need of corroboration, and cannot be used as corroborating in any way the- 
evidence of approvers against such other parties. S. 30, Act I. of 1872, ought to bo 
construed with great strictness, and the ooufessioa of one person is not admissible in 
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■evidence againnt another, although the two are jointly tried, if one is tried for the abet* 
ment of the offence for which the other is on his trial. By s. 297 of the Criminal 
Procedure Code, the Court can deal with the case of a prisoner who does not appeal, 
and is authorized to pass such “ order,” sentence, or judgment as it thinks fit. — Q,neeii 
V. Jaffir Ali ajid others, 19 W. B. 67. [Kemp and Glover, JJ. April 17, 1873.] 

Befote a confession of a person jointly tried with the prisoner can be taken into 
consideration against such prisoner, it must appear that that confession implicates the 
confessing person snbstantMly to the same extent as it implicates the person against 
whom it is to be used in the commission of the offence for which the prisoners are being 
jointly tried. — Qtieen v. JSelat Ali Moonskee and others, 19 W. R. 67 ; 10 B. L. R. 463. 
[Kemp and Phear, JJ. April 26, 1873.] 

When more persons than one are being tried for the same offence, and a confession 
made by one, affecting himself and some of the others, is proved, the Evidence Act, 
s.30_, does not provide that such confession is evidence, but that it may be “taken into 
consideration” : the intention of the legislature being that when, as against any person 
implicated by such confession, there is evidence tending to his conviction, the circum- 
stance of such person being implicated by the confession of one of those who are being 
jointly tried with him shall be taken into consideration as bearing upon the truth or 
sufficiency of such evidence. When a confession has to be used for the above purpose, 
the person to be affected by it has a right to demand that it be strictly proved and 
shown to have been in ail essential respects taken and recorded as prescribed by law 
fCriminal Procedure Code, s. 122), i. c., in the manner provided by ss. 345 and 346. When 
the examination of the accused is taken otherwise than in the course of a preliminary 
inquiry, an omission to comply with the provisions of s. 346 cannot be remedied by the 
evidence of the Magistrate who took it. The reception, as evidence against an accused per- 
son, of a confession which ought not to have been proved, and which is not in accord- 
dance with law, and the grounding of a case against him upon such confession, must be 
held to be irregularities which seriously prejudice the prisoner. — Queen v. Chunder 
.Bhuttacharjee, 24 W. R. 42. [Jackson and McUonell, JJ. Aug. 12. 1873.] 

A confession, not taken in the form of question and answer, and not authenticated 
by the Magistrate’s endorsement as to its accuracy, is inadmissible in evidence, even 
though no objection should be made to its reception : ss. 45, 122, 256, and 346 of the 
Code of Criminal Procedure, and 8. 91 of the Evidence Act. If an abettor of a crime 
is, on account of his presence at its commission, to be charged under s. 114 of the Penal 
Code as principal, his abetment must continue down to the time of the commission of 
the offence. If he distinctly withdraws at any moment before the final act is done, 
the offence is not committed with his continuing abetment. The confession of a person 
who says he abetted a murder, but withdrew before the actual perpetration of that mur- 
der by his associates, cannot be used as evidence against those associates, though the 
person confessing is tried with them jointly on a charge of murder : s. 30 of the Evi- 
pence Act. If, in a case tried by a jury, the High Court finds that inadmissible evi- 
encehas been received, but that, after setting it aside, there is other evidence on the 
record on which the jury may find a verdict of guilty, the High Court may reverse the 
conviction and sentence, and order a new trial : s. 280 of the Code of Criminal Proce- 
dure. — Jleg.v. Amritd Qovindd, 10 Bom, H. C. B. 497 [ West and Ndudbhdi Haridas, 
JJ. Deo. 17, 1878.] 

Statements made by one set of prisoners criminating another set of prisoners, when 
each individnal prisoner made a case for himself on which he was free from any crimi- 
nal offence, ought not to be taken into consideration under s. 80 of the Evidence Act 
against the prisoners of the second set, when the two sets, although tried together, 
were tried upon totally different charges. — Queen v. Bmwaree Lall and others, 21 W. R. 
63. [Phear and Morris, JJ. Mar. 24, 1874.] 

Act I. of 1872, s. 37, which makes the confession of one prisoner evidence against 
persons other than the man who made the confession, applies only to cases in which 
the confession is made by a prisoner tried at the same time with the accused person 
against whom the confession is used . — Qtieen v. Sheikh Buxoo, 21 W. R, 66. [Phear and 
Morris, JJ. Mar, 31, 1874. ] ' 

Held, on a consideration of the Evidence Act (1. of 1872), s. 114, that the Iiegis- 
•latnre intended to lay down as a maxim or rule of evidence that the testimony of an 
accomplice is unworthy of credit, so far as it implicates an accused person, unless 
it is corroborated in material particulars in - respect to that person ; and it is the duty 
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1872. of a Court wliicli lias to deal with an accomplice’s testimony to consider wlictlier tliia- 

maxim applies to exclude that testimony or not, and in a case tried^ by jury, to draw 

Act 1 attention of the jury to the principles relative to the reception of an accom- 
A. pjjjjg.g testimony. A Judge should' charge the jury that the mere confessions of 
prisoners tried simultaneously with the accused for the same oiTcncc, which are in a 
very qualified manner made operative as evidence by Act I, of 1872, s, 30, ar6 only to 
be rated as evidence of a defective character, and that they require specially careful 
scrutiny before they can be safely relied on . — Queen v. Sudhu Mundulf 21 W. R, 69. 
[Phear and Morris, JJ. April 2,1874.] _ . 

The evidence requisite for the corroboration of the testimony of an accomplice must 
proceed from an independent and reliable source, and previous statements made by the 
accomplice himself, though consistent with the evidence given by him at the trial, are 
insuflacient for such corroboration. The confession of one of the prisoners cannot bo 
used to corroborate the evidence of an accomplice against the others. — 2?cy. v. MdldpA 
hin Kapandand otlua's^WBova, H. C. B, 196. [NamlbhAi HariJas and Larpont, JJ. 
July 16, 1874.] 

A prisoner who pleads guilty at the trial, and is theronpon convicted .and sentenced, 
cannot be said to be jointly tried with the other prisoners, committed on the same 
charge, who plead not guilty. Where, therefore, one out of eight prisoners before the com- 
mitting Magistrate made a confession affecting himself and five others, and aftorw.ards, at 
the trial before the Assistant Sessions Judge, pleaded guilty, .and w.as thereupon con- 
victed and sentenced, and the Judge then proceeded to take his evidence on solemn 
affirmation, and recorded hit confession as evidence in the case against the other prison- 
ers, held that the Judge was wrong in taking tiic confession into consideration ag.aiust 
those prisoners who pleaded not guilty. The proper course for the J udge was either 
to have sentenced the prisoner who pleaded guilty, and then put him aside, or to have 
waited to see what the evidence would disclose. Discrepancies ai‘e not less infirmativo 
of testimony, because a greater sag.acity on the part of witnesses would have avoided 
them. — Reg. v. Kdlln Patil, 11 Bom. H. C. R. 146. [West and Nduilbhai Haridas, JJ. 
Aug, 13, 1874.] 

■While A and B wore being jointly tried before a Court of Session, the first for 
murder, and the second for abetment of murder, a confession made by A, that he himself 
had Oommitted the murder at the instigation of B, was put in ns evidence ng.ainst A. 
Subsequently the charge .agsiinst A was altered to one of abetment of murder, .and the 
Sessions Judge, under the authority of s. 30 of the Evidence Act, used the confession* 
against both, and convicted them. The High Court hold that the original and .amended 
• charges were so nearly related that the trial might, without any unfairness, be deemed lo 
have been a trial on the amended charge from the commencement ; .and that no objection 
having been taken by B, who was represented by a vakil, to tbo .admissibility of A’s con- 
fession against him when the charge against A. w.as altered, the Sessions J.ndge was 
justified in using the confession ag.ainst B .also. — Reg. v. Govhid Bdhli Itdul and 
Bdbdji Gomvd Kubal, 11 Bom. H. C, R> 278. [West and Ndnabhdi Haridds, JJ. 
Dec. 2, 1874.] 

The confession of co-prisoners cannot, under the Evidence Act (I. of 1872), s. 30, bb 
treated as evidence of ordinary character, not distinguished by .any special infirmity or 
qualifications against the other prisoners, .as, in addition lo the infirmity inherent in an 
accomplice’s testimony, they are not given on oath, and are not liable to be tested by cro-ss- 
examination. — Qfteen v. JVaga and others, 23 W. R. 24. [ITiear and Morris, JJ . Jan. 22, 

1875. ] . ^ 

Tainted evidence is not made better by being corroborated by other tainted evi- 
dence. The statement of one prisoner cannot be taken as evidence against another 
prisoner under s. 30 of the Evidence Act, unless the confessing prisoner implicates 
himself to the full as much as his co-prisoner whom he incriminates. The rules of evi- 
,dence cannot be departed from, because there may be strong mor.al conviction of guilt, 
— Queen v. Baijoo Chowdhrij and others, 25 W. R. 43. [Kemp and Glover, JJ. May 8, 

1876 . ] . . 

A conviction based solely on the evidence of a co-prisoner is bad in law. — Reg. v. 
Amhigara Bulagn, I. L, R., 1 Mad. 163. [Holloway and Innes, JJ. Oct. 16, 1876.J 

A conviction of a person who is being tried together with other persons for the.same 
offence cannot proceed merely on an uncorroborated statement in the confession of such 
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other persons.— y. Bhawani, I. L. R., 1 All. C64 [Turner. Off". C„T., Way G, 
1878] ; Htnprexs v. Jtam Chand. I. L. R., 1 All. 676 [Pearson, Sp.mkie, and Oldfield. JJ. 
May 20, 1878].* 

Under s. 30 of the Evidence Act, the confession of a prisoner affecting himself and 
another person with the same offence is, when dnly proved, admissible as evidence 
against both, bnt such second person cannot, when it is uncorroborated as against him, 
be legally convicted on it. Per Garth, O.J. — Such evidence must be dealt with by the 
Court in the same manner as any other evidence. The weight, however, to be attached 
to such evidence, and the question, whether taken by itself it is sufficient in point of law 
to justify a c'onviction, is a question for the Judge. Unsupported by other evidence, it, 
however, should be taken as evidence of the very weakest kind, being simply a state- 
ment of a third person not made upon oath or affirmation. If such confession is 
corroborated by other evidence, it is immaterial whether, in proving the case at the trial, 
the confession precedes the other evidence, or the other evidence precedes the confession. 
I’er Jackin, J. (McDonnell, J., concurring). — Such evidence is not sufficient to support 
a conviction, even if coiToborated by circumstantial evidence, unless the circumstances 
constituting corroboration would, if believed to exist, themselves support a conviction. 
Pet' Ouriam, — The word ‘ Court,’ in s. 30 of the Evidence Act, means not only the Judge 
in a trial by a Judge with a jury, bnt includes both Judge and jury. — JSmpress v. 
Asliootosh Chmlierhutty. I. L. E. , 4 Cal. 483 ; 3 0. L. E. 270. [Garth, C.J., and Jackson, 
Markby, Ainslie, and McDonell, JJ. July 10, 1878.] 

Where more persons than one are jointly tried for the same offence, thfe confession 
made by one of them, if admissible in evidence at all, should be taken into consideration 
against all the accussed, and not against the person alone who made it. The circum- 
stances which will render a confession objected to under ss. 24-26 of the Evidence Act 
' (I. of 1872) admissible in evidence, discussed — impress v. Rama Bh'dpd, I. L. R, 
3 Bom. 12, [West and Pinhey, JJ. Aug, 1, 1878.] 

Where the confession of a person being tried jointly with other persons did not 
implicate him to the same extent as it implicated such other persons, and was not snffi" 
cient in itself to justify his conviction, held that such confession could not be taken into 
consideration under s. 30 of Act I. of 1872 .against such other persona Queen v, Belat 
Ali Moonshee and others (10 B. L. B. 463 5 19 W. R. 67) followed. — JSmpress v. Qanraj, 
I. L. E., 2 All 444. [Straight, J. Sep. 4, 1879.] 

Held that it is only in extreme cases of delay or expense that the .personal attend- 
ance of a witness before the Court of Sesrion should be dispensed with, and the evidence 
given by him before the committing Magistrate referred to. JBield also, where a person 
being tried jointly with other persona made a statement, deprecating any guilty know- 
ledge, and seeking to clear himself at the expense of such other persons, that such 
statement could not be taken into consideration under s. 30 of Act I. of 1872 against 
such other persons. Queen v. Belat Ali Moonshee and others (10 B. L. R. 463 { 19 W. K. 67) 
and Empress v. Qanraj (I. L. E., 2 All. 444) followed . — Empress v. Mulii, I. L. E., 2 All. 
646. [Straight, J. Jan. 19, 1880.] # 


*As to the necessity of coiToboration, see Quern v. Clnmder Bhuftanharjre. 2-1 
W. R. 42'; 'Queen v. Naga, 23 W. R. 24 ; Queen v. Sadhu Mnndvl, 21 W. 11. 69 ; Queen 
V. Jaffir Ali and others, 19 W. R. 57 ; Reg. v, Ambigara Hulagu, I. L. R., 1 Mad. 163. 

The Calcutta High Court appe.ar to have decided, under a series of rulings, that the 
statement of a person being tried jointly w'ith other persons cannot be used in evidence 
against such other persons, unless such statement implicates himself as well as such other 
person.? and to the same extent. — Queen v. Bay 00 Clwtrdhry and others, 25 W. E. 43; Queen 
V. Keshvb Bhoonia arid others, 26 W. R. 8 ; Queen v. Belat Ali Moonshee and others, 10 B. 
ii. R. 463 ; 19 W. R. 67 ; Queen v. Mohesh Biswas a/nd others, 10 B. L. R, 453 ; 19 W. E. IG ; 
Beg. y.Amrita Qovinda, 10 Bom. H. O. R. 497. ^ 

It has also been ruled that such statement cannot be used as corroborating the evi- 
dence of an accomplice. — Queen v. Jaffir Ali and others, 19 W. R. 57 ; Reg, v. Mdldpd bin 
Kapand and others, 11 Bom. H. C. R. 196. 

Also that such statement cannot be used in evidence where one party is being tried 
for the abetment of the offence.of which the other is on his trial. — Queen v. Jaffir Ali 
and others, 19 W. R. 57). See also Reg. v. Amritd Qovinda, 10 Bom. H. 0. R. 497. 

Also that such statement cannot be used in evidence after the person making it hag 
been convicted and sentenced. — Reg. v. JSAllu Patil and another, 11 Bom. H. C. R. 146. 
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possessed of them. A confessed that he had got the coins from B, and, had passed them 18'^2. 

to several persons at his request. Spli that the confession of A was relevant against B. 1 

When two person's are accused of an ofiEence of the same definition arising out of a single a i 
transaction, the confession of the one may be used against the other, though it inculpates 
himself through acts separable from those ascribed to his accomplice, and capable, there- 
foie, of constituting a separate offence from that of the accomplice. — Queen-Empress v. 

Eur Mahomed, 1. L. B., 8 Bom. 223. [West and Ndn&bhdi Haridds, JJ. Dec, 6, 1883.] 

It is open to a Judge in charging the jury to express his opinion as to the effect of a 
certain portion of the evidence ; but he should always be careful to add that it is for the 
jury to form their own opinion. Exact correspondence in details of several statements 
made by an approver in the course of a trial is not corroborative evidence such as is ordi- 
narily required to make it safe to convict a particular prisoner. Confessions of prisoners 
are not, as against their fellow-prisoners who were not present when the confessions 
were made, such corroborative evidence of the statement of an approver as would justify 
the conviction of the other prisoners thereon. Confessions of two of several accused 
persons made in the absence of the others are of no weight against the latter. Such 
confessions, as well as the statements of approvers, are always regarded as tainted ; 
because, from the position occupied by the person making them, they are not entitled 
to the same weight on the evidence of ordinary witnesses. An accused person is not 
bound to account for his movements at or about the time an offence was committed, un- 
less there has been given legal evidence sufficient, primA faeie, to convict him of the 
offence. — Queen-Empress v. Bepin Biswas, I, L. R., 10 Cal, 970. [Prinsep and Maepherson, 

JJ. June 26, 1884.] 


Upon the trial of A for murder, and B for abetment thereof, a confession by A im- 
plicating B cannot be taken into consideration against B under s. 30 of the Evidence Act, 
1872 . — Badi v. Queen-Empress, I. L, R., 7 Mad. 579. [Kernan and Hutchins, JJ. July 
30, 1884.] 

The word " confession” as used in the sections of the Evidence Act relating to 
confessions must not be construed as including a mere inculpatory admission which 
falls short of being an admission of guilt. — Quem-Empress v, Jagrup, I, ,L. R., 7 All. 
646. [Straight, J. Mar. 21, 1886.] 


In cases exclusively triable by the Court of Session, s. 436 of the Code of Criminal 
Procedure (Act X. of 1882) empowers the Court of Session or District Magistrate to 
order a discharged person to be committed for trial by such Court. There is nothing in 
that section to show that, when such order is made, the commitment thereupon must 
necessarily be made by the Magistrate who has discharged him, whilst the first proviso 
to it shows that it may be made by the Court of Session or by the District Magistrate 
according as the power under that section happens to be exercised by one or the other. 
Meaning of the expression " a Court of competent jurisdiction ” in s. 637 of the Criminal 
Procedure Code (Act X. of 1882) considered. A Court of Session may try a prisoner so 
committed and charged by itself. It is an established rule of practice that the accom- 
plice must be corroborated by independent evidence as to the identity of every person 
whom he impeaches. Beg. v. Mal&pd Hin Eapand (11 Bom. H, C._B. 196) and Beg. v. 
Budhu Ea/nJtu, (I. L. R., 1 Bom, 476) followed. — Queen-Empress v. Ki'ishndhhat, I. L. R., 
10 Bom. 319. [Nandbhdi Haridds and Wedderburn, JJ. Dec. 1,1885,] 

A conviction of a person who is tried jointly with other persons for the same of- 
fence cannot proceed merely upon the uncorroborated confession of_ one of such other 
persoQS. Where the accused was convicted of house-breaking by night with intent to 
commit theft, and the only evidence against him was the confession of a fellow-prisoner, 
and the fact that he pointed out the stolen property some months after the commission 
of the offence, held that the mere production of the stolen property by the accused was 
not sufficient corroboration of the confession of the other prisoner, — Queen- Empress v. 
Bosa, Jivd, I. L. R., 10 Bom. 231. [Birdwood and Jardine, JJ. Deo. 17, 1885.] 


^ 31 . -Admissions are not conclusive proof of the matters admitted, but U 

A^dmissions not conclusive they may operate as est opp els under the provisions , 
pr^^f, but may estop. hereinafter contained. ^ ^ 

/ ’ Statements hy persons loho cannot he called as toUnesses. ^ 

32 . Statements, written or verbal, of relevant facts, made by a person 
who is dead, or^vho cannot be found, Dr'S who has become incapable of 
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giving evidence, or whoso attendance cannot be 
procured without an amount of delay or expense 
which, nuder the circumstances of the case, appears 
to the Court unreasonable, are themselves relevant 
facts in the following cases : — 

(1.) When the statement is made by a person as to the cause of his death, 
■When it relates to cause of oi’ ^s to any of the circumstances of tlie transaction 
death ; which resulted in his death, in cases in which 

the cause of that person’s death comes into question. 


■ Such statements are relevant whether the person who made them was or 
was not, at the time when they were made, under expectation of death, and 
whatever may be the nature of the proceeding in which the cause of his death 
comes into question. 


(2.) When the statement was made by such person in the ordinary 
or is made in course of of business, and in particular when it con- 

business ; sists of any entry or memorandum made by him 

in books kept in the ordinary course of business, or in the discharge of pro- 
fessional duty 3 or of an acknowledgment, written or signed by him, of the 
receipt of money, goods, securities, or property of any kind ; or of a docu- 
ment used in commerce, written or signed by him ; or of the date of a letter 
or other document usually dated, written, or signed by him. 

(3.) When the statement is against the pecuniary or proprietary inter- 
pr against interest of est of the person making it, or when, if truej^it 
i«aTcer ; p^would expose him, or would have exposed him, vo 

a criminal prosecution or to a suit for damages. 


(4.) When the statement gives the opinion of any snch person as to 
or gives opinion as to public the existence of any public right or custotn, or 
right or custom, or matters matter of public or general interest, of the exist- 
of general interest ; gf Which, if it existed, he "Would have been 

likely to be aware, and when such statement was made before any contro- 
versy as to such right, custom, or matter had arisen. 

(6.) When the statement relates to the existence of any relationship by 
or relates to existence of re- marriage, or adoption* between persons as 

lationsbip ; to whose relationship by blood, marriage, or adop- 

tion, the person making the statement had special means of knowledge, and 
when the statement was made before the question iu dispute was raised. 

(6.) When the statement relates to the existence of any relationship by 
or is made in will or deed blood, marriage, or adoption * between persons 
relating to . family.-affnirs ; deceased, and is made by any will or deed relating 
to the affairs of the family to which any such deceased person belonged, or 
in any family-pedigree, or upon any tombstone, family-portrait, or other 
things on which such statements are usually made, and when such statement 
was made before .the question in dispute was raised. 

- » . (7.) men Restatement is ooutaMedm my 

montionod in. section 13 deed, will, or other document which relates to any 
clause (a) ; ’ guch transaction as is mentioned in section 13, 

clause (a). 


* See s. 2, Act XYHL, 1872. 
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or is mndo by several per- 
sons,, and expresses feelings 
I'elevant to matter in question. 


(8.) When the statement was made hy a 1873. 

Tinniher of persons, and expressed feelings or 

impressions on their part relevant to the matter Aotl. 
in question. 


llhistrations. 


{ft.) The question is, whether A. was murdered by B ;or 

A dies of injuries received in a transactiou in the course of whi^ she was ravished. 
The question is, whether she was ravished by B ; or 

The question is, whether A was killed by B under such circnmstances that a snit 
would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respectively to 
the murder, the rape, and the actionable wrong under consideration, are relevant facts. 
{b.) The question is .as to the date of A’s birth. 

1 An entry in the diary of a deceased surgeon, regularly kept in the course of business, 
stating that, on a given day, he attended A’s mother, and delivered her of a eon, is a 
relevant fact. 

( 0 .) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the course of busi- 
ness, that, on a given day, the solicitor attended A at a place mentioned, in Calcutta, for 
the purpose of conferring with him upon specified business, is a relevant fact. 

(d.) The question is, whether a ship sailed from Bombay harbour on a given day. 

A letter written by a deceased member of a merchant’s firm, hy which she was 
chartered to their correspondents in London, to whom the cargo was consigned, stating 
that the ship sailed on a given day from Bombay harbour, is a relevant fact. 

(c.) The question is, whether rent was paid to A for certain land. 

A letter from A’s dcce<nsed agent to A, saying that he had received the rent on A’s 
account, and held it at A’s orders, is a Tclcvant fact. 

{/.) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such cii'cam* 
stances that the celebration would be a crime, is relevant, 

‘i (?.) question is, whether A, a person who cannot be found, wrote a letter on a 
icertahi day. 

ri The fact that a letter written by him is dated on that day, is relevant. 

’’ '{Ji.) The question is, what was the cause of the wreck of a ship. 

A protest made by the c.aptain, whose attendance cannot be procured, is a relevant 

fact. 


; (f .1 The question is, whether a given road is a public way. 

I A statement by A, a deceased headman of the village, that the road was public, is a 
relevant fact. 

(y.) The question is, what was the price of grain on a certain day in a particular 
market. A statement of the price, made by a deceased baniya in the ordinary course of 
his business, is a relevant fact. 

/>! (7/.) The question is, whether A, who is dead, was the father of B. 

'■f ' A statement by A, that B was his son, is a relevant fact. 
tlifs (1.) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of A on a given 
dlay, is a relevant fact, 

l-'A (■/«,) The question is, whether, and when, A and B were married. 

I An entry in a memorandum book by C, the deceased father of B, of his daughter's 
marriage with A on a given date, is a relevant fact. _ _ . 

) («.) A sues B for a libel tsxpvessed in a painted caricature exposed in a shop-window. 

The question is as to the similarity of the caricature and its libellous character. ,The 
remarks of a crowd of spectetors on these points may be proved. 


83. Evidence given by a witness in, a jadioial proceeding, or before any 
' _ , - , - . person authorized by law to take it, is relevant for 

sute- the purpose of proving, in a subsequent' judicial 
quent proceeding, the truth proceeding, or in a later Stage of the same judicial 
of faols-tberein stated. proceeding, the truth of the facts which it states, 

when the witness is dead, or cannot bo found, or is incapable of giving evi- 
dence, or is kept out of the way by the adverse party, or if his presence 
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cannot bo obtained without an amount of delay or expense which, under the 
circumstances of the case, the Court considers unreasonable.^' 

Provided — 

that the proceeding was between the same^partics or their representa- 
tives in interest; 

that the adverse party in the first proceeding had the right and oppor- 
tunity to cross-examine ; 

' that the questions in issue were substantially the same in the first as in 

the second proceeding. 

Esaplomation. — A criminal trial or inquiry shall be deemed to be a pro- 
ceeding between the prosecutor and the accused within the meaning of the 
section. 

The High Court o£ Bomhayhas inrischclion to try a prisoner accused o£ having com- 
mitted murder at Zauzibar, and sent by the British Consul nt Zanzibar for trial to Bom- 
bay. A prisoner accused of having committed murder at Zanzibar was sent by the Bri- 
tish Consul there for trial before the High Court at Bombay. The Consul could not 
enforce the attendance of witnesses at Bombay, but ho transmitted to the High Court the 
depositions •which ho had taken in the course of the inquiry he bad held with regard to 
the commission of tho alleged ollcuce. In the absence of the witnesses these depositions 
were tendered in evidence at the trial in Bombay. HclA that the British Consul at Zan- 
zibar was authorized to take the depositions, sind that they were admissible in evidenee 
at the trial, under s. 38 of the Evidence Act (I. of 1872 ). — Empress v. Dossaji Gulavi 
ffusein, I. L. R., 3 Bom. 334. [Sargent, J. Dec. 3, 1878.] 

JSeld that it is only in estromo cases of delay or expense that the personal .attend- 
ance of a witness before the Court of Session should be dispensed with, and the evidence 
given by him before the committing Magistrate referred to. EelA also, where n person 
being tried jointly with other persons made a statement, deprecating any guilty know- 
ledge, and seeking to clear himself at the expense of such other persons, that such 
statement could not be taken into consideration under s. 30 of Act 1. . of 1872 against 
such other persons. Queen v. Eelat AH Moonshcc and others (10 B. L. R. 463 ; 19 W. R. 
67) and Empress, v. Ganraj (I. L. R., 2 All. 444) followed . — Empress v. Main, 
I. L R., 2 AU. 646. [Straight. Jan. 19,1880.] 

When a confession is made to a Magistrate by an accused person during an inquiry held 
previously to the case being taken up by the committing officer, and by an officer acting 
merely as a recording officer, it must be recorded in strict accordance -with the provi- 
sions of SB. 122 and 346 of the Code of Criminal Procedure. If the provisions of these 
sections have not been fully complied with by the recording officer, the Court of Ses- 
sion cannot take evidence that the accused person duly made the statement recorded ; and 
in cases where evidence can be taken, a Court of Session is not at liberty to tre.'it a deposi- 
tion sent up with the record, and made by the recording officer before the committing 
officer, to the effect that the accused person did, in fact, duly make before him the 
statement recorded, as evidence of that fact. In such case tlie recording officer must 
himself be called and examined by the Court of Session, except in cases in which the 
presence of the recording officer cannot be obtained without an amount of delay or ex- 
pense which, under the circumstances of the case, the Court of Session considers un- 
reasonable . — Nbshai miistri and Ravi Chnnder Haidar v. Empress, I. L. R., 6 Cal. 958 ; 
6 C. L. R. 363, [White and Maclean, JJ. May 13, 1880.] 

Where a person is accused of an offence under s, 411 of the Penal Code, he cannot, 
where the circumstances do not raise the presumption that ho received the property 
knowing it to be stolen, be convicted of that offence merely because he is in possession 
of the property, and does not account for his possession. The prosecution must prove 
both that the property was stolen, and that the accused received it dishonestly. At the 
trial of a person for an offence under s. 411 of the Penal Code, the Court of Session, 
under s. 33 of the Evidence Act, 1872, used against the accused the evidence of the 
owner of the property in respect of which the accused was charged, .and of his wife taken 
by commission during the inquiry, and the evidence of the servant of those persons taken 
at the inquiry, and also the evidence of the owner of the property taken during the trial 
under acommission issued by the Sessions Judge under s. 503 of the Criminal Procedure Code. 

Reg. r. Moirjan, 20 Sutb. W. B., C. R,, 69. 



EVIDENCE. 


37 


The groumlsttpon which the fiCFcionR Judge mlmittcd Ihc evidence taken during the inquiry 1873. 

were tlmt the ultcudnnee of the wilncspcs could not he procured without nn expense of 

Rs. poo, on nmount whicli he considered unrcnsonobic, that the witnesses w’ould bo incon* a i 
vcnienced, nnd tiiot their evidence did not concern the neensod pcrson.'illy, boring refer. 
cnee only to the identification of the property in respect of which the ocoused was ohovged, 

UfltJ that the Sessions Judge had improperly admitted such evidence. Inconvenience to 
witnesses is no ground allowed under s. 33 of tbo Evidence Act, and the question of iden- 
tification was a most material one, and the evidence of the witnesses in question was of 
the utmost moment, the whole ease resting on it; nnd as regards the ground of expense, 
it was impossible to consider tlie amount unrcnsonable. considering that the entire case rest- 
ed on the evidence of those witncs'cs, nnd that, neensed had not crors-cxnmincd those whose 
evidence had been taken by commission, nor, looking at his position, could ho arr.ango for 
their croes-cxaminalion. //rW also that on etmilar groutids the Sessions Judge w.as not 
justified in iesning n commission under s. nOS of the Criminal Procedure Code, — Emnrcss 
V. 2\ Bitrh', I. L, R., G All. 221. [Oldfield, J. Feb. 10, 1881.] 

In 1874 five out of .six persons who were named as having committed a murder 
were arrcslctl, ntul after inquiry before a ^fagistr.atc were tried before the Court of Scs- 
sioii and convicted. At the time of the inquiry before the Magistrate, the sixth accu.«cd 
person absconded, as w.ts recorded by tl>c M.agistrato. In their examination before that 
ofiiccr the witnesses deposed to the .absconder h.aving been one of the participators in 
the crime charged against the prisoners then under tri.al. In the Sessions Court the 
Judge did not record that the sixth accused person had absconded, nnd the evidence was 
recorded against the prisoners then nndcr trial only. In 1880 the absconder was appre- 
hended nnd tried before tbc Com t of Sc.ssion upon the cliargo of murder. At tbat time 
most of tbc former witnes'cs were de.sd, and the Sessions Judge, referring to s, 38 of tho 
Evidence Act, admitted in evidence .against the prisoner the dcpo.sitions given in 1874 
before both the Magistrate nnd the Sessions Court. He also .admitted the deposition of 
a Ftirviving witnc.ss which had been given in 1874 before the Sessions Conrt. This wit- 
ness now nl-o gave evidence against the prisoner. /feW that the depositions wore not 
admissible in evidence nndcr .s. 33 of the Evidence Act, the prisoner not having been a 
party to the former proceedings, and not having then had nn opportunity of cross- 
cx.amininc llic witnesses. //rW, however, that, under tho circumstances, the depositions 
given in 1874 before the committing Magistrate, tho«igh not those given in the Conrt of 
Session, 'were ndmissihlc in evidence under s. .Gia of the Criminal Procedure Code. JW 
Straight, J., that, under the special circnmRt.ances, tho deposition taken in 1874 of the 
surviving witnc-’scs was admissible under s. 1.17 of tbo Evidence Act ns rorroborntion of 
her evidence given at the trial of tho prisoner. In cross-examination before the Court 
of Pc^ion, a witness alntcd that, when she was before the committing Magistnato, that 
omecT, nddre-ssinp her, said: “ Recollect, or I will send you itito custody.” IMd that, if 
the Macislratc did so address the witness, he exceeded his duly. — Qncen~Emj>rm v. 
hhrl Singh, 1. h. R., 8 All. 072. [Edge and Straight, J. Sep, 21, 1880.] 


Statements made under Special Circumstances. 


34. Enti'io.s in booUs of account, rcgul.arly kept in the cowsc of bu.si- 
Enirics in hooks of .account «vc rclcyaul whenovor thoy refer to .a matter fc: 

wlicii relevant. into which the Court ha.s to inquire; but such 

slalenicjils bIuiII not alone be .snfliciont evidence to charge any person with 
liability. 

Jllmfration. 


A sues B for Rs. 1,000, and show.s onlrlcs in his account-books showing B to he iii- 
dchlcd to him to this nmount. Tlio cnlrica arc relevant, bat arc not suflicicut, williout 
other evidence, to prove the debt. 


35. An entry in any public or other official book, register, or record, 

Rol.v«C!- ct Ain i" p.b- ?“'"8 ■! 'T ? 

He record, nindo in perform- by a public servant in the (hschnige of Ins oincial 

mice of duty. duly, or by any other penson in performance of a 

duty specially enjoined by the law of tho country in which such book, 

register, or record, Ls kept, is itself a relevant fuct. 

B. 35 of the Evidence Act, which provides “that any entry in an official public ] 
book, wliich is duly mudo by a public Bcrvant in Ibc execution of uts duty, xa of itself a / 
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1 Relevant fncf,” does not make the public book evidence to show that a particular entry 
xorft. .j. g_ .^gg £jjg pgj^j^i Qg^g jg ititendcd to apply to cases 

'T , ~ where a public officer, or a person acting for a public officer, whose duty it is to make 
ACC 1. g„tj.j^g in ji public book, knowingly makes a false entry, but to cases where a certificate 
or other document is forged by some unauthorized person with a view to make it appear 
that it was duly issued by a public officer. The .accused, in order to save an estate 
from forfeiture, made a false entry of rent received in a public book kept by him for the 
purpose of informing the Collector as to the rents which had heen paid into the 
Collecforate, and as to what estates the rents were in arroar, so that he might take 
steps to enforce payment, and was convicted by the Sessions Judge of an offence under 
s. 465 of the Penal Code. Held on appeal that the accused ought properly to have been 
convicted under s. 192 of the Code ; the iwovisions of that section not being confined to 
false evidence to he irsed in judicial proceedings. — In the Matter of Juggun Lull, 
7 0. L. E. 366. [Garth, C.J., and Field, J. Nov. 17, 1880.] 

36. Statements of facts in issue or relevant facts, made in published 
Eelevnncy of statements in ^aps or charts generally offered for public sale, or 

maps, charts, and plans. in inaps or plans made under the authoi’ity of Go- 
vernment, as to matters xisually represented or stated in such maps, charts, 
or plans, are themselves relevant facts. 

37. When the Court has to form an opinion as to the existence of any 

Relevancy of statements as of «< nature, any statement of it, made 

to fact of public nature con- in a recital contained in any Act of Parliament, 
tained in cei-tain Acts or noti- q^. any Act of ' the 'Governor-General of India 

^ in Council, or of the Governors in Council of 

Madras or Bombay, or of the Lieutenant-Govenior in Council of Bengal, or 
in a notification of the Government appearing in the Gasette of India, or in 
the Gazette of any local Government, or in any printed paper purporting to 
be the London Gasette or the Government Gasette of any colony or posse.5sion 
of the Queen, is a relevant fact. 


38. When the Court has to form an opinion a.s to a law of Q,ny country, 
Relevancy of statements ns uny statement of such law contained in a book 
to any law contained in law- purporting to be printed or published under the 

authority of the Government, of such country, 
and to contain any such law, and any report of a ruling of the Courts of 
such country contained in a book purporting to be a report of such rulings, 
is relevant. ° 


JToto mitch of a statement is to he proved. 

39. When any statement of which evidence is given forms jwrt of a 
What evidence to be given statement, or of a couver.sation or part of 


when statement forms part 
of a conversation, document, 
book, or scries of letters or 
papers. 


an isolated document, or is contained iij a docu- 
ment which forms part of a book, nr of a coimccted 
series of letters or papers, evidence shall be given 
of so much and no more of tlie statement, conver- 
sation, document, book, or series of letter.? or papers, as the Court considers 
necessary in that particular case to the full underst aiding of the nature and 
effect of the statement, and of the circumstances under wliich it was made. 


Judgments of Courts of Justice when relevant. 


40. Tlie existence of any judgment, order, or decree, which by law pre- 
Previous judgments rele- vents any Court from taking cognizance of a suit 
TOnt to bar a second smt or or holding a trial, is a relevant fact, when the ques- 

. , ,, whether such Court ought to take cognizance 

of such suit, or to hold such trial. ^ 
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41. A final judgment, order, or decree of a competent Court in llie oxer- 
Helovancy of corlftin ‘5*^0 of iirobate, matrimonial, .admiralty, or insol- 

Tjieuts in prcb.-vlc, 5:c., juris- vency jurisdiction, which confers upon or takes 

away from any person any legal character, or which 
declares any person to he cntidcd to any such character, or to be entitled 
to any specific thing, imt ns agsiinst any specified person, but absolutely, is 
relevant when the exist enco of any such legal character, or the title of any 
suclj person to any such thing, is relevant. 


Such judgment, order, or decree is conclusive proof — 
that any legal cliaractcr which it confers accrued at the time when such 
judgment, order, or decree, came into operation ; 

that any legal cljaractcr, to which it declares any such person to ba 
entitled, accrued to that person at the time when such judgment, order, or 
decree,'’^ declares it to have accrued to that imrson ; 

that any legal character which it takes away from any snch person 
ceased at the time from which such judgment, order, or decree,* declared that 
it had ceased or .should cease ; 

am! tlint nnytliiiig to which it declares any person to be so entitled was 
Iho properly of that person at the time from which such judgment, order, or 
decree,* declares that it liad been or should be his property. 

42. Judgments, ordor.«, or decrees, other than those mentioned in sec- 
_ , . , 1 1*011 41, are relevant if they relate to mattei's of a 

jurtgmeivts, enters, or tlccrocs. ptibhe nature relevant to the inquiry; but such 
otiier than ihoso mcntionoil judgments, orders, or decrees, are not conclusive 
111 scctiou 41. proof of that which they Htato.f 


lUustvations. 

A sues B tor trespass on his land. D .alleges the cxislciicc of a public right o£ way 
over the land, which A denies. 

TIjc existence of a decree in favour of the defendant, in a suit by A against C for a 
trespass on the same land, in which C alleged the existence of the s.amc right of way, is 
relevant, bnt is not conclusive proof that the right of way exists. 

43.. Judgments, orders, or decrees, other than those mentioned in sec- 
Judgments, &c., other than 40, 41, and 42, arc irrelevant, unless the 

tlioso mentioned in Boctions existence of such judgment, order, or decree, is a 
40-42, when relevant. in issue, or is relevant under some other pro- 

vision of this Act. 
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Jllitslrationf. 

(a.) A and B soparatcly sue C for a libel which reflecle upon e.aoh_of them. C in 
each case says that the matter alleged to bo libellous is true, nud the circumstances are 
such that it is probaldy true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C faded to make out 
his justification. Tlw f;ioL i» irvolovuat ns between B and C. 

(ft.) A profccutes B for adultery with C, A’a wife. 

B denies tliat C is A’s wife, but the Court couvicts B of adultery. 

Afterwards, 0 is prosocutcil for bigamy iu marrying B dunug A's lifetime. C says 
that she never was A’s wife. 

The judgment against 15 is irrelevant as agaiust C. 

(c.) A prosecutes B for stc.aling a cow from him. B is convicted. _ \ ^ 

A afterwards sues C for the cow, which B had sold to him before his conviction. As 
between A .and C, the judgment against B is irrelevant. „ « n. 

(d.) A has obtained a decree for the possession of hand .against B. C, Bs sou, mur- 
ders A in consequence. 

The oxistonce of tho judgment is relevant, as showing motive for a crime. 


* Sec 6,3, ActXYIlI,, 1872. 


t 22 Suth, W, n„ 0, R., 305. 
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S. 11 of the Evidence Act should not be construed iu its widest siguincn.tiou, but 
considered ns limited in the efTcct by s. 3*1 of the Act. So conslrucd, s. 11 renders 
inadmissible the evidence of one crime ^not reduced to legal certainty by a conviction) 
to prove the existence of another unconnected crime, even Ihoiigh it he cognate. 
Accordingly, the possession by an accused person of a nimihcr of documents suspected 
to be forged is no evidence to prove that he has forged the particular documout, with 
the forgery of which ho is charged. Per West, J. — Where a person charges another 
with having forged a promissory note, and denies having ever executed any promissory 
note at all, the evidence that a note, similar to the one alleged to bo forged, was, in 
fact, executed by that person, is not admissible, nor even would a judgment founded 
upon such note be so (ss. 43 and 163 of l.he Evidence Act.) — licg, v . Parhhwl&s Amuar&m 
and vthers, 11 Bom. II. G. II. 90. [Melvill and West, JJ. Jaii. 2, 1874.] 


44. Any party to n suit or other proceeding may show that any judg- 
ment, order, or decree, wliich is relevant under 
sections 40, 41, or 42, and which has been proved 
by the adverse party, was delivered by a Court 
nut competent to deliver it, or was obtained by 
fraud or collusion. 


Fraud or collusion in ob- 
taining judgment, or incom- 
potonoy of Court, may ho 
proved. 


Opinions oj Third Persons ichen relevant. 

46. When the Court has to form an opinion upon a point of foreign 

. law, or of science or art, or as to identity of hand- 

Opinions 0 exports. writing, the opinions upon that point of persons 

specially skilled in such foreign law, science, or art, or in questions as to 
identity of handwriting,* are relevant facts. 

Such persons are called experts. 

Jllvstrations, 

(a.) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by which A is 
supposed to have died, are relevant. 

(&.) The question is, whether A, at the time of doing a certain act, was, by reason of 
unsoundness of mind, incapable of knowing the nature of the act, or that ho was doing 
what was cither wrong or contrary to law. “ 

The opinions of everts, upon the question whether the symptoms exhibited by A 
commonly show unsoundness of mind, and whether such unsoundness of mind usually 
renders persons incapable of knowing the nature of the acts which they do, or of know- 
ing that what they do is either wrong or contrary to law, arc relevant. 

(o.) Tlie question is, whether a certain document was written by A. Another docu- 
ment is produced which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documents were written 
by the same person or by difEcrciit persons, arc relevant. 

46. Pacts, not otherwise relevant, are relevant if they support or arc 
Facts bearing upon opini- inconsistent witb Qro opinions of experts, when 
ons of experts. sucji opinions are relevant. 

lllnslrations. 

(a.) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhibited certain 
symptoms which experts affirm or deny to he the symptoms of that poison, is relevant. 

(&.1 The question is, whether an obstruction to a harbour is caused by a certain 
sea-wall. 

, The fact that other harbours similarly situated in other respects, but where there 
were no such sea-walls, began to be obstructed at about the same time, is relevant. 

4:7. When the Court has to form an opinion as to the person by whom 
Opinion aa to bandwriting any document was Written or signed, the opinion 
when relevant. of any person acquainted with the handwriting 

I O 


* See 3. 4, Act XVIII., 1872. 
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of the person by whom it is supposed to be written oi’ signed, that it was or 
was not written or signed by that person, is a relevant fact. 

Explanation . — A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has re- 
ceived documents purporting to be written by that person in answer to docu- 
ments written by himself or under his authority and addressed to that person, 
or when, in the ordinary course of business, documents purporting to be 
Avritten by that person have been habitually submitted to him. 


1872. 

Act 1. 

1 ' 


Illustration. 


The question is, whether a given letter is in the handwriting of A, a merchant in 
London . 

B is a merchant in Calcutta, who has written letters addressed to A, and received 
letters purporting to be written by him. G is B’s clerk, whose duty it was to examine 
and file B’s correspondence. D is B’s broker, to whom B habitually submitted the letters 
purporting to be written by A for the purpose of advising with him thereon . 

The opinions of B, O, and D on. the question whether the letter is in the handwrit- 
ing of A, are relevant, though neither B, O, nor D ever saw A write. 

48. When the Court has to form an opinion as to the existence of any ^ ■ 
Opinion ns to existence of general custom or right, the opinions, as to the 

right or' custom' when rSe- existence of such custom or right, of persons who 
.vinit.' . would be likely to know of its existence, if it 

existed, are relevant. 

Explanation . — The expression, general custom or right, includes cus- 
toms or rights common to any considerable class of persons. 

, Illustration. 

The right of the villagers of a particular village to use the water of a particular well 
is a general right within the meaning of this section. 

49. When the Court has to form an opinion as to — 

Opinion as to usages, the usages and tenets of any body of men or 

"lienets, &c., when relevant. family, 

the constitution and government of any religious or charitable founda- 
tion, or 

the meaning of words or terms used in particular districts or by parti- 
cular classes ' of people, 

the opinions of persons having special means of knowledge thereon are 
relevant Tacts. 


50. When the Court has to form an opinion aS to the relationship of 
Opinion _pa. relationship 0“® person to another, the opinion, expressed by 
wh^ relovaht. conduct, as to the existence of such relationship, ' 

of any person who, as a member of the family or otherwise, has special means 
of. knowledge on the subject, is a relevant fact: Provided that such opinion 
shall not be sufiScient to ‘prove a marriage in proceedings under the Jndian 
Divorce Act, or in prosecutions under section 494, 495; 497, or 498 of' the 
Indian Penal Code. 

Illustrations. 

(a.) The question is, whether A and B were married, 

The fact that they were usually received and treated by their friends as husband .and 
wife is relevant. ' , ' , . ' 

■ <^5.1 The question is, whether A was the legitimate son of B. The fact that A was 
always treated as such by members of tbe family is relevant. 

Grounds of opinion, when 51. Whenever the opinion of any liring person i 

relevant, - is relevant, the grounds on which sucli opinion is 

■ based 'are also relevant, r ■ 

» , V ^ - * ' 'f 
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Ilhtstraiion, 

An expert may give an account of experiments iierformetl by bim for the' purpose of 

forming bis opinion. ^ ^ 

" . Character when rclemnt. 

52 In civil cases the fact that the character of any person concerned 

T • -i’ „ to is such as to render probable or - improbable any 

provo^conduct imputed, irro- conduct imputed to him is irrelevant, except in so 
levant. far as such character appears from facts othcrivise 

relevant. - 

63. In criminal proceedings the fact that the 
person accused is of a good character is relevant. 


In criminal cases, previous 
good character relevant. 


54. In criminal proceedings, the fact that the accused person has boon 

previously convicted of any offence is I’elevant ; but 
Incriminalpvocoodiiigspro- the fact that he has a bad character is irrelevant, 
ni)?VrS«°ba?Xmct^^^^ iinlosa evidence has been given that he has a good 
except in reply. character, in which case it becomes relevant. 


Explanation. — This section does not apply to cases in which the bad 
character of any person is itself a fact in issue. 

S. 11 of the Evidence Act should not bo constructed in its widest signification, but 
considered as limited in the effect by s. 34 of the Act, So construed, s. 11 renders 
inadmissible the evidence of one crime (not reduced to legal certainty by a conviction! 
to prove the existence of another unconnected crime, even though it be cognate. 
Accordingly, the possession by .in accused person of a number of documents suspect, 
ed to be forged is no evidence to prove that he has forged the particular document, 
with the forgery of which he is charged. Per West, J. — Where a person charges 
another with having forged a promissory note, and denies having ever e.xcoutcd any 
promissory note at all, the evidence that a note, similar to the one alleged to be 
forged, was, in fact, executed by that person, is not admissible, nor even would a jiirtg- 
ment founded upon such note be so (ss. 43 and 153 of Evidence Act), — Peg. v. Parhhudiis 
Amdardm an(Z 11 Bom. H, C. R. 90. [Melvill and West, JJ. Jan. 2,1874.] 

In charging the jury upon the trial of a prisoner for being dishonestly in the 
possession of stolen goods, the Judge directed the .jury to consider the proof of previous 
convictions for theft as evidence from which inference might fairly be drawn as to the 
character of the accused. JBeld that this amounted to a misdirection ; for though 
s. 54 of the Evidence Act declares that “ the fact that the accused person has been 
previously convicted of an offence is relevant,” yet the same section also declares that 
” the fact that he has a bad character is irrelevant,” and that the evidence was irrole. 
vant and inadmissible. Except under vei^ special circumstances, the proper object of 
using previous convictions is to determine the amount of punishment to bo awarded, 
should the prisoner be convicted of the offence charged . — Boshmi Doosndh v. Bmprtfs, 
I, L. R., 6 Cal. 768 ; 6 0. L. R. 219. [Morris and Prinsep, JJ. Feb. 10, 1880.] 

In trials before a jury or assessors, the record should invariably show that reference 
tt) a previous conviction was not made until the acensed had been convicted of the 
subsequent-offence.— JBTrwto Behari Bass v. JSmpress, 12 0. L. R. 666. [Cunningham 
and Maclean, JJ. Mar. 13, 1883.] 


Under s. 64 of the Evidence Act, a previous conviction is, in all cases, admissible in 
evidence against an accused person. The following are the facts of the case on which 
the above ruling is based: On the 10th June 1887, one Kartiok Ohunder Pass was 
charged before the Chief Presidency Magistnate of Calcutta, under s. 411 of the 
Penal Code, with receiving stolen goods. During the course of the trial the prosecution ■ 
tendered as evidence against the accused a previous conviction, three years old, for 
attempting to commit the same offence. The evidence was tendered under s. 64 of the 
^vidence Act, as tending to show guilty knowledge. The evidence was objected to, but 
me objection was overruled by the Magistrate, and the evidence admitted. The prisoner 
was subsequently convicted of the offence- charged, subject to a reference to the High 
® question whether the evidence of the previous conviction was properly 
admtteu or not. On the reference being called on for hesiring, the Court (Petheram, 

•1 evetley, J,] considered tho question to he otie of great importance, .aud. 
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Tvilliout giving any opinion on tbc quoBtion referred, decided to call a Full Bench to hear 1873 . 

the point argued. The case then came on before a Full Bench consisting of Petheram, 

C.J., and Prinsep, Pigot, Ghosc, and Beverley, JJ. The Officiating Standing Counsel A nt 1 

Bohnerjec) appeared for the Crown ; and Mr. Garth, for the accused. The ' 

opinion of the Full Bench was delivered by — 

Pigot, J. (Petheram, C.J., Prinsep, Ghosc, and Beverley, JJ., concurring). — The 
question referred to us by the Chief Presidency Magistrate is whether, upon tlie trial of a 
person charged with being in dishonest possession of stolen property, evidence can be 
given of a previous conviction of the accused for attempting to receive stolen property, 
knowing it to be stolen, under ss. 511 and 411 of the Indian Penal Code. -There is not, in 
the law of this country, any such special provision as is made by 34 and 35 Vic.,c. 112, ‘b. 

19, relating to the admission in ovidonce against a person charged witli h.aving received 
stolen goods knowing them to be stolon, of a previous conviction of such person, for any 
ofTcnco involving fraud or dishonesty. The question, therefore, involves the determina- 
tion of the construction to bo put on s. 54 of the Evidence Act, 

8. 54 is one of a group of sections, 52 to 55 inclusive, placed in the Act, under the 
heading “ Character when Bolevant.” Ss, 53 and 54 relate to criminal proceedings only ; 

52 and 55 to civil cases ; the csplanation to s. 65 relates to all four sections. 

Ss. 53 and 54 and this explanation are as follow : — 

8, 53 says: “In criminal proceedings the fact that tho person accused is of a good 
character is relevant" 

S. 54 says : “ In criminal proceedings the fact tha.t the accused person has been 
previously convicted of any oOfcnce is relevant; but the fact that he has a bad character 
is irrelevant ; unless evidence has been given that he has a good character, in which case 
it becomes relevant." 

“ Explanation, — In ss. .52, 53, 54, and 55, the W’ord “ char.aoter" includes both repu- 
tation and disposition ; but evidence may be given only of general reputation and general 
disposition, and not of particular acts, by which reputation or disposition were shown." 

The Standing Counsel to Government contends that under s. 54 evidence may be 
given of a lU'cvioas conviction of an accused person of any offence whatever, whether 
such previous offence bo connected or not in any way whatever with the offence with 
which he is charged ; that it may bo given ns direct evidence upon lus trial, and not merely . 
in reply to evidence of good character offered on tho part of the accused; and, of course, • 
that it may be given, whether or not the accused be charged under s. 75 of the Indian 
Fcnal Code. 

hfr. Garth for tho accused contended that the Legislature c.annot possibly have con- 
templated so serious a change in the law of evidence in criminal cases ns this construc- 
tion of the section would involve ; that the section w.as not meant to alter but to codify 
the existing law, and that it cannot have been intended that evidence of a previous con- 
viction should be given, save for the purposes of punishtnent under s. 76, Indian Penal 
Code ; and he urged that under the cxplauation to s. 56 evidence can be given only of ^ 
general reputation and general disposition, and not of particular nets by which reputa- 
tion or disposition were shown. 

The question appeared to be not merely of great importance, but of much difficulty. 

The words of tbc section are express. On the other baud, we felt great difficulty in 
attributing to.tbosc words a meaning which might involve the admission, as evidence 
against an accused, of prouf of a conviction, the fact of which might, in m.any c-ases, 
have no i)ossiblc bearing whatever upon the question whether he was guilty or innocent 
of the offence charged against him, and could, in snch ctiscs, have no effect save to pro- 
duce against him a prejudice which, to use the words of an English Act to be referred to 
presently, would “not he consistent with a fair and impartial enquiry” ns regards tho 
subject-matter of the charge against the accused. ' 

tVe doubted whether the Legislature could have omitted to advert to this danger ; 
and we thought it our duty to consider whether some construction could not properly be - 
given to tbc section such as would avoid it. 

We were the more impressed with the force of this consideration because the Legis- 
lature has, in s. 310 of the Criminal Procedure Code, expressly guarded against the pos- 
sibility of a jury’s being prejudiced against a prisoner, while on his trial upon one .charge 
by being made aware of his being charged under s. 76 with a previous conviction. 

8. 310 is ns follows : — 

“ In the ease of a trial by jury or with the aid of assessors, where the accused is 
charged with an ofi'once committed after a previous conviction, for any offence, the pro- 
cedure laid down in ss. 271, 286, 306, 306, and 300, shall be modified as follows : — 

(a) The part of tho charge slating the previous conviction shall not be read 
out in Court, nor shall the accused ho asked whether ho has been previously 
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convictotl ns alleged in tlio charge, nnless and until he 1ms either pleaded 
guilty to, or been convicted of, the subecquent olfcnce. 

(&) If he pleads guilty to, or is convicted of, the subsequent offence, he shall 
then be asked whether he has been previously convicted as alleged in the 
charge. 

(fi) If he answers that he has been so previously convieted, the Judge may pro- 
ceed to pass sentence on him accordingly ; but, if he denies that he has been 
BO previously convicted, or refuses to, or does not, answer such question, the 
jury or the Court and the assessors (as the case may be) shall then enquire 
concerning such previous conviction, and in such case (where the trial is 
by Jury) it shall not be necessary to swear the jurors again.” 

That section, it is true, relates only to a very limited class of cases. Still it appears to 
recognise, as to such cases at least, the principle that a prisoner on his trial ought not to 
be prejudiced by a statement of a previous conviction suffered by him. That provision 
appears to be taken from English Statute Law, and originally appeared in G and 7 
William IV., c. iii., entitled “ An Act to prevent the fact of a previous conviction 
being given in evidence to the jury on the caso before them except when evidence to 
character is given . ’’ 

The preamble is as follows : “ Whereas by an Act passed in the seventh and eighth 
years of the reign of King George the 4th, intituled An Act for further improving the 
Administration of Justice in Criminal Oases, provision is made for the more exemplary 
punishment of offenders who sljall commit any felony not punishable with death after a 
previous conviction for felony: And whereas since the passing of the said Act the 
practice has been on the trial of any person for any such subsequent felony to charge 
tne jury to enquire .at the same time concerning such previous conviction : And whcre.as 
doubts may be reasonably entertained whether such practice is consistent with a fair 
and impartial enquiry, as regards the matter of such subsequent felony, and it is expe- 
dient that such practice should from henceforth bo discontinued.” Then comes the en- 
acting part of the Act, which provides th.at evidence of a previous conviction sh.all not 
be given until .after the finding for a subsequent felony, except where evidence of good 
character is given. 

We felt, as we have said, that the indiscriminate admission against an accused 
person of any previous convictions against him would not merely operate in many 
cases so .as to work what we should have called an unjust and unreasoning prejudice; 
but also that, by the construction contended for on behalf of tho prosecution, a formida- 
ble novelty must be admitted into the rules of evidence applied in crimin.al proceedings, 
for in a multitude of cases the section, by this construction, renders admissible, and 
declares by its statutory force to be rcvelant, facts which, in no possible sense, s.ave 
' the technical statutory sense in which the word is used in the Act, could be revclnnt. 
It is not necessary to dwell on many of the innumerable examples which might be sug- 
gested. A previous conviction for bigamy would, under this construction, be rcvelant on 
a charge of theft ; a previous conviction for chc.ating, on a charge of riot ; and so on. 
Great, therefore, as the difficulty is of adopting any other construction of the words of the 
section when taken by themselves, wo might, perhaps, .aided by the indication of the 
intention of the Legislature as disclosed in s. 310, have adopted tho construction of 
the section laid down by a Division Bench of this Court in lioshini Doosadh v. JUmjn'ess.* 

But we thought it right from the proceedings ibf the L^islSn.ive Council at the time 
this measure was in preparation to obtain such light ns they could throw on the inten- 
' tion and scope of the section in question. Such a course has been more than once taken' 
by the Courts here in recent times: and in a case of such difficulty and importance as 
this appeared to be we felt bound to adopt it. 

•The Evidence Act is, as it was intended to be, a complete Code of the Law of Evi- 
dence for British India. It received the assent of the Governer-Gcnenal in Council on tho 
15th March 1872. It was the subject of two reports by Select Committees of th.at 
Council. In the first of these reports the subject now under consideration is d^alt with 
That report is published in the Gazette of India for June 24th, 1871, at pp. 235—242’ 
It is signed by the then Legal Member of Council [now Mr. Justice Stephen] and by the 
other members of the Committee, whose names follow : Messrs .T ~ ‘ ‘ - 



scope 


proposed measure, the intentions and 


reasons 


* I. L. B., 5 Cal. 768 ; C C. L. B. 219. 
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by ■which they have been influenced in framing it, and so submitting both to the Conn-' 13^2 

oil. A second report was made upon the measure in the following year by the Select 1 

Committee upon the Bill, consisting of the same gentlemen, together with Messrs. A -i 
. Stewart and Bnllen-Smith, It does not touch on the subject-matter of this section at all. 

The first report contains ot p, 239 the following unexpected paragraph ; “ In refer- 
enoe to the conduct of the parties on previous occasions we embody in three sections the 
fisting law of England as to evidence of character, with some modifications. "We 
include under the word " character ” both reputation and disposition, and we permit i 
evidence to be given of previous conviction against a prisoner for the purpose of prejudio- , 
iiig him. Ti(e do not see why he should not be prejudiced by such evidence if it is true." " 

That is'the whole 'paragraph. There is nothing else in the report to qualify it. It is the 
only passage in the report which deals with the subject now -under consideration. 

In the drafts of the Bill laid before the Council with the first report, the section 
now numbered 64 was numbered 22. It stands in the Act in exactly ■the same terms 
as in the draft referred to in the paragraph above set out. 

It is impossible that we should disregard the terms of this report, when construing, 
in the face of the difficulties which we have adverted to, this section of the Act. We 
are asked to reject the most natural meaning of the words ns one leading to a result 
manifestly unjust. We cannot disregard the fact that the Committee deputed to frame, 
and to advise the Legislature upon, the proposed Code, framed this section and advised, 
its adoption to secure the result so described ; and that the Legislature, heing^so advised 
passed the section so framed. We think we must treat it as plainly shown, that the 
danger which, as we were disposed to hold, the Legislature must be supposed to have 
intended to avoid, was, in truth, the object which the Legislature sought to attain. It is 
stated in language plain, forcible, and concise. The Legislature lets in the evidence “ for ' 
the purpose of prejudicing” the man upon his trial. It is, as is justly stated in the reports 
the law of England “with some modificationB, ” The English Legislature passes’' 

an Act for the sole purpose of shielding an accused from prejudice. The Legidature 
in this country enacts a provision for the express purpose of prejudicing him, , 

Having thus ascertained that the peremptory language of the section was meant to 
have the full effect which the words do, no doubt, primd facie bear, we are relieved 
from the second difficulty which also oppressed us. It is, in truth, of the less consequence 
that the fact of previous convictions may have no possible bearing and constitute no 
.possible guide upon the question of the truth of the charge at trial, because it is not 
for that purpose that they are admitted in evidence, but for another wholly different, 
and for which relevancy in the ordinary sense is immaterial. 

We are constrained to answer this reference by saying that previous convictions 
are in every case admissible. That must be the law so long as this section remains 
unaltered. 

We own that, could we have come to any other conclusion, we should have done so, 
but it is our duty to cairy out the intentions of the Legislature, — Queen- JSmjii’ess y, 

Kartich Ghunder Bass, I. L. E., 14 Cal. 721. [Petheram, C.J., and Prinsep, Pigot, Ghose, 
and Beverley, JJ. July 20, 1887.] 

56. In civil cases, the fact that the character of any person is such as 
Character as affecting dam- effect the amount of damages which he ought 

age's. to receive, is relevant. 

Explanation. — In sections 52, 53, 64, and 55, the word ‘character ’includes 
both reputation and disposition; but evidence may be given only of general 
reputation and general disposition, and not of particular acts by which reputa- 
tion and disposition were shown. 


PART II.~ON PROOF. 

CHAPTER III. — Facts which nbed not be Pboved. 

^ . . j... 11 56. No fact of which the Court will take 

neeSoSpw/od. • judicial notice need be proved. 

- Wts of which. Court must 57- The Court shall take judicial notice of 

take judicial notice. the following facts J — 
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(1.) All laws or rules having the force of law, now or heretofore in force, 
or hereafter to be in force, in any part of British India : 

(2.) All public Acts passed or hereafter to be passed by parhanicnt, 
and all ital and personal Acts directed by Parliament to be judicially 

noticed : 

(3.) Articles of War for Her Majesty’s Army or Navy : 

(L') The course of proceeding of Parliament and of the Oouncils for 
the purposes of making Laws and Begulations established the Indian 

Councils’ Act, or any other law for the time being relating thereto . 

A'cp?ana^^ 07 l.— The word ‘ Parliament,’ in clauses (2) and (4), includes— 

1. The Parliament of the United Kingdom of Great Britain and Ira 
land ; 

2. The Parliament of Great Britain j 


3. The Parliament of England 

4. The Parliament of Scotland ; and 

5. The Parliament of Ireland : 

(5.) The accession and the sign manual of the Sovereign for the time 
being of the United Kingdom of Great Britain and Ireland : 

(6.) All seals of which English Courts take judicial notice; the seals 
of all the Courts of British India, and of all Courts out of British India, 
established by the authority of the Governor-General or any Local Govern- 
ment in Council; the seals of Courts of Admiralty and Maritime Jurisdic- 
tion and of Notaries Public; and all seals which any person is authorized to 
use by any Act of Parliament or other Act or Eegulation liaving the force 
of law in British India ; 

(7.) The accession to office, names, titles, functions, and signatures of 
the persons filling for the time being any public office in any part of British 
India, if the fact of their api)ointroent to such office is notified in the Gazette 
of India, or in the official gazette of any Local Government : 

(8.) The existence, title, and national flag of every State or Sovereign 
recognized by the British Crown ; 

(9.) The divisions of time, the geographical divisions of the world, and 
public festivals, fasts, and holidays notified in the official gazette : 

(10.) The territories under the dominion of the British Crown : 

(11.) The commencement, continuance, and termination of hostilities 
between the British Crown and any other State or body of persons : 

(12.) The names of the members and officers of the Court, and of their 
deputies and subordinate officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, attorneys, proctors, vakils, 
pleaders, and other persons authorized by la,Av to appear or act before it : 

(13.) The rule of the road on land or at sea.* 

In all these cases, and also on all matters of public history, literature 
science, or art, the Court may resort for its aid to appropriate books or docu- 
ments of reference. 


* See B. 5, Act XVIIL, 1872. 
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If tlie Court is called upon by any person to take'judicial notice of any 1872. 
fact, it may refuse to do "so, unless and until such person produces any-such a -t 
book or document as it may consider necessary to enable it to do so. 

Under the provisions of the penultimate paranraph of a. 57 and of the first proviso 
of B. 60 of the Evidence Act, the Court referred to Taylor’s Medical Jurisprudence with 
reference to the effect likely to be caused by a sudden blow on the abdomen. — JSatim, 

12 C. L. E, 86. [McDonell and Field, JJ. April 21, 1882.] 

58. No fact need be proved in any proceedmg which'the parties thereto, 

Facts .admitted need not be or their agents, agree to admit at the hearing, or 
proved. which, before the hearing, they agree to admit 

by any' writing under their ‘hands, or which, by any rule of pleading in force 
at the time, they are deemed to have admitted by their pleadings : provided 
that the Court may, in its- discretion, require the facts admitted to be proved 
otherwise than by such admissions. 


‘ "CHAPTER IV. — Op Oral Evidekcb. 

Proof of facts by oral evi- 59. All facts, except the contents of docu- 
dence. ments, may be proved by oral evidence. 

Oral evidence must bo di- 60. Oral evidence must, in all cases whatever, 

reot. be direct j that is to say — 

If it refers to a fact which could be seen, it must be the evidence of a 
witness who says he saw it ; 

If it refers to a fact which could be beard, it must be the evidence of a 
witness who says he heard it j 

If it refers to a fact which could be perceived by any other sense or in 
any other manner, it must be the evidence of a witness who says be per- 
ceived it by that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that opinion is 
held, it must be the evidence of the person who holds that opinion on tboso 
grounds : ' . 

Provided that the opinions oP experts expressed in any treatise com- 
monly offered for sale, and the grounds on which such opinions are held, 
may be proved by the production of such treatises, if the author is dead, or 
cannot be found, or has become incapable of giving evidence, or cannot be 
called as a witness without an amount of- delay or expense which the Court 
regards os unreasonable : 

Provided also that, if orsil evidence refers to the existence oi* condition 
of any material thing other than a document, the Court may, if it thinks 
fit, require the production of such material thing for its inspection. 

Under the proviaona of the penultimate paragr.'iph of a. B7 and of the firat proviso 
of a. 60 of the Evidence Act, the Court referred to Taylor’s Medical Jurisprudence with 
reference to the effect, likely to be caused by a sudden blow on the abdomen. — Jlatim,. 
12 C. L. E. 86. [McDonell and Field, J J. April 21, 1882.] 





CHAPTER V. 


Of Documentary Evidence. 


Proof of contents of docu- 
ments. 

Primary evidehce. 


61. The contents of documents may be proved 
either by prirnary or by secondary evidence. 

62. Priraaiy evidence means the document 
itself produced for the inspection of the Court. 



evidence. 
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Explanation 1,—Wliove a document is cxccntcd in several parts, each 
part is primary evidence of the document : , - 

Where n document is executed in counterpart, each conntci^art being 
executed by one of some of tlie parties only, each counterpart is primary 
evidence ns against the parties executing it. 

Explanation 2.— Where a number of documents are all made by one 
uniform process, as in the case of printing, lithography, or photograpliy, 
each is primai*y evidence of the contents of the rest t but where they aie 
all copies of a common original, they are not primary evidence of tho contents 
of the original. 

lllmiration. 

A person is shown to have been in possession of a number of placards, all printed at 
one time from one original. Any one of the placards is primary ovidcnco of the contents 
of any other, but no one of them is primary evidence of the coiUcnls of tho original. 

Secondary ovidonce. 63. Secondary evidence means and includes — 

(1.) Cei'tified copies given under the provisions hereinafter contained j 

(2.) Copies made from the original by mccbanical processes which in 
themselves insure the accuracy of tho copy, and copies compared with such 
copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterpart of documents as against the parties who did not exe- 
cute them 

(5.) Oral accomrts of the contents of a document given by some person 
who has himself seen it. 

Jllustrations. 


(a.) A photograph of an original is secondary evidence of its contents, though tho 
two have not been compared, if it is proved that Ibe thing pbotograpbed was the oiiginal. 

(fi.) A copy compared with a copy of a letter made by a copying-maebine is second- 
ary evidence of the contents of the letter, if it is shown that the copy made by the copy- 
ing-machine was m.ade from tho original. 

(fl.) A copy transcribed from a copy, but .afterw’ards comi^ared with the origin.al, is 
secondary evidence ; but tbe copy not so compared is not secondary evidence' of the 
original, although the copy from which it was transcribed was compared with the original. 

(ti.l Neither an oral account of a copy compared with the original, nor an oral 
account of a photograph or machine-copy of the original, is secondary ovidcnco of tho 
original. 

Proof of documonts by pri- 64. Documents must be proved by primary 

mary evidenco. evidence except in the cases hei’ouuiftcr mentioned. 


Cases in •which secondary ^ 65. Secondary evidence may > be given of tlic 
evidence relating to docu- existence, condition,' or,' contents of a document 
mems may be given. -tJig following cases : — 

(a.) When the original is shown or ajjpears to be in tho possession or 
power . 


of the person against whom the document is sought to be proved, or 
of any person out of reach of, or not subject to, the process of the Court, 
or of any person legally bound to produce it,. 

and when, after the notice mentioned in section 66, such nerson does 
not produce it j ' 


(&.) • When the existence, condition, or contents of the original, have 
admitted in . writing, by the person against whom it is 
pioved, or by his representative in interest. 
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(c.) Wbeii the original has been .lestroycd or lost, or \ihon the party 1872. 
offering evidence of its contents cinnot^ for any otliei* I'euson not arising from "T 
li’S own default or neglect, produce it in reasonable time ; Act 1. 

(rf.) When tlie original is of such a nature as not to be easily moveablej 

fe.) When the original is a public document within the meaning of 
Bectiou 74 ; ^ • 

(/•) When tlie original is a document, of which a certified copy is per* 
mitted by this Act, or by any other law in force in British India, to be -given ' 
in evidence j 

, is-) Wbeii the originals consist of numerous accounts or other documents 
winch cannot conveniently be examined in Coui't, and the' fact to be proved 
IS the general result of the whole collection. 

In cases (o), (c), and (d), any secondary evidence of the contents of the 
document is admissible. 

In case (b), the written admission is admissible. 

In case (c) or (/), a certified copy of the document, but no other kind 
of secondary evidence, is admissible. 

In case (g), evidence may be given as to the general result of the docu- 
ments^ by any person who has examined them, and who is skilled in the oxa- 
minatiou of suuh documents. 

66. Secondary evidence of the contents of the documents referred to in 
Rules as to notice to pro- section 65, clause (a), shall not be given unless the 

party proposing to give such secondary evidence 
has previously given to the party in whose possession or power the docu- 
ment is, or to his attorney or pleader,* such notice to produce it as is pre- 
scribed by law ; and if no notice is prescribed by law, then such notice as the 
Conrt considers reasonable under tlie circumstances of the case : 

Provided that such notice shall not be required in order to render second- 
ary evidence admissible in any of the following cases, or in any otlim- case in 
which the Oourt thinks fit to dispense with it ; — 

( 1.) When the document to be proved is itself a notice j 

(2.) When, from the nature of the case, the adverse party must know 
that he will be required to produce it j 

(3.) When it appears or is proved that the adverse party has obtained 
possession of the original by fraud or force ; 

(4.) When the adverse party or his agent has the original in Court ; 

(5.) When the adverse party or his agent has admitted the loss of the 
document; 

(6.) When the person in possession of tlie document is out of reach of, 
or not subject to, tlie process of the Court. 

67* If a document is alleged to be signed or to have been written 

Proof of signature and in part by any person the signature 

hnndwrjting of person alleged or the handwriting of SO much of the document as 
io have signed or written do- is alleged to be in that person’s handwriting must 
cunient produced. proved to be in his handwriting. 


* Sec s, 6, Act XVIII., 1872. 


Ev. 7. 
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68. If a document is requii*etl by law to be attested, it shall not be used 
Proof of execution of docu- evidence until one attesting witness at least has 

ment required by law to bo been called for the purpose of proving its execu- 
attested. tion, if there bo an atlesting witness alive, and, 

subject to the process of the Court, capable of giving evidence. 

69. If no such attesting witness can bo found, or if the document pur- 
Proof where no attesting ports to have been executed in the United TCing* 

witness found. dom, it must be pi’oved that the attestation of one 

attesting witness at least is in his handwriting, and that the signature of the 
person executing the document is in the handwriting of that person. 

70. The admission of a party to an attested document of its e.xecution 
Admission of execution by by himself shall bo sufficient proof of its execution 

party to attested document. as against him, though it bo a document required 

by law to be attested. 

71. If the attesting witness denies, or does not recollect, the execution 
Proof when attesting wit- of the document, its execution may be proved by 

ness denies the execution. other evidence. 


Proof of document not re- 72. An attested ducumont not required by 

quired by law to be attentcd. law to be attested may be proved ns if it was un- 
attested. 

73. In order to ascertain whether a signature, writing, or seal, is that 
Comparison of .signature, of the person by whom^ it purports to have been 
writing, or seal, with others written or made, any signature, widting, or seal, 
admitted or proved. admitted or proved to tho satisfaction of the Court 

to have been written or made by that person, may bo comjiai ed with the one 
which is to bo proved, although that signature, writing, or seal, has not been 
produced, or proved for any other purpose. 

The Court may direct any person present in Court to write any words 
or figures for the purpose of enabling the Court to compare the words or 
figures so written with any words or figures alleged to have been written 
by such person. 

(/ Ptiblic Documents.. 


Public documents. 


74:. The following documents are .public docu- 
ments : — • 


1. Documents forming the Acts, or records of the Acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial, and executive, whether of 
British India, or of any other part of Her Majesty’s dominions, or of a foreign 
country. 

2. Public records kept in British India of private documents. 


Private docui^ts. 75. All Other documents are private. 

76. Every public officer having the custody of a public document 
Certified copies of'^ public which any person has a right to inspect shall 
^ocu^ents. give ^ that person on demand a coi^y of it on 

jiayinent of the legal fees therefor, together with a certificate written at 
the foot of such copy that it is a true copy of such document or part there- 
of, as the case may be, -and such certificate shall be dated and subscribed by 
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such officer xvitlx his name and his official title, and shall be sealed, wlienevex' 1878. 
such officer is authorized by law to make use of a seal ; and such copies, so ' j 
certified, shall be called certified copies. 

Explanation. - Any officer who, by the ordinary course of official duty, is 
authorized to deliver such copies, shall be deemed to have the custody of 
such documents within the meaning of this section. 

77. Such certified copies may be produced in proof of the contents of 
Proof of documents by pro- the public documents Or parts of the public docu- 
duction of certified copies. ments of which they pui*port to be copies. 

Proof of other official doou- 78. The following public documents maybe 
Jnents. proved as follows : — 

(1.) Acts, orders, or notifications of the Executive Government of British 
India in any of its departments, or of any Local Government or any depart- 
ment of any Local Government, 

by the records of the departments, certified by the head of those depart- 
ments respectively, 

or by any document purporting to be printed by order of any such 
Govei’nment ; 

(2.) The proceedings of the Legislatures, 

by the journals of those bodies respectively, or by published Acts or 
abstracts, or by copies purporting to be printed by order of Government ; 

(3.) Proclamations, orders, or regulations issued by Her Majesty, or by 
the Privy Council, or by any department of Her Majesty’s Government, 

by copies or extracts contained in the London Gazette^ or purporting to 
be printed by the Queen’s Printer ; 

(4.) The Acta of the Executive or the proceedings of the Legislature of 
a foreign country, 

by journals published by their authority, or commonly received in that 
country as such, or by a copy certified under the seal of the country or 
sovereign, or by a recognition thereof in some public Act of the Governor- 
General of India in Council ; 

(5.) The proceedings- of a municipal body in British India, 

by u Copy of such proceedings certified by the legal keeper thereof, or 
by a printed book purporting to be published'by the authority of such body ; 

Public documents of any other class in a foreign countiy, 

by the original, or by a copy certified by the legal keeper thereof, with 
a certificate under the seal of a Notary Public, or of a British Consul or 
Diplomatic Agent, that the copy is duly certified by the officer having the 
legal custody of tlie original, and upon proof of the character of the document 
according to the law of the foreign country. 

Presxmption as to Documents. 

79. T^ie Court shall presume every document purporting to be a oertifi- 
' Presuin{.tion as to genu- cate, certified copy, or other_ document, which is 
ineness of certified copies. by law declared to be admissible as evidence of 
any particular fact, and which purports to be duly certified by any officer in 
.British India, or by any officer in any Native State in alliance mth Her 
Majesty, who is duly authorized thereto by the Governor-General in Co uncil, 
to be genuine : Provided that such document is substantia^ty in theucra/v^Pz 
and purports to be executed in the manner, directed by law^i that behalf.. 

The Court shall also presume that any officer by whom any such document 
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purports to be signed or certified, held, when he signed it, the official charac- 
ter which lie claims in such paper. 

80. "Whenever any document is produced licfnre any Court, purporting 
T, to be a record or memorandum of tlio evidence, 

ment produced as record of or of any part of the evidence, given by a witness 
evidence. a judicial proceeding, nr before any officer author- 

ized by law to take such evidence, or to bo a statement or confession by 
any prisoner or accused person, taken in accordance with law, and purport- 
ing to be signed by any Judge or Magistrate, or by any such officer as afore- 
said, the Court shall presume — 

that the document is genuine ; that any statements as to the circum- 
stances under which it was taken, purporting to be made by the person sign-' 
ing it, are true \ and that such eA*ideuce, statement, or confession, was duly 
taken. 


The confession of a witness in the sh.ape of a former deposition can be luscrl as 
evidence agr.ainst a prisoner only on the condition prescribed by s 219, Code of Criminal 
Procedure ; that is, it must have been dnlr t.akon by the commitfinp officer in the 
presence of the person against whom it is to be used. The certificate of the Magis- 
trate appended to such confession, in order t o afford primCi faeie evidence under s. 80 
of the Evidence Act of the circumstances mcnliuncd in it relative to the taking of 
the statement, ought to give the facts necessary to render the deposition admissible 
under s. 249. — Quenn r. Nvssuntddin and another, 21 W. R. 5. [I’hcar and Mon is, 
JJ. Nov. 28, 1873.J 

To support a finding upon an altermativc charge of perjury, there must he legal evi- 
dence of the truth of each branch of the charge. The deposition of the prisoner given in 
Hindustani, but taken in English by the Msigistrate, and the memorandum at the foot 
of the deposition that it was read to the witness, and was by him acknowledged to be 
correct, though held uot to be quite satisf.actory (as the person who took down in English 
what the prisoner had said in Hindustani was not examined ns a witness, and the pri- 
soner h.ad no opportunity of cross-ex.amining him), was .admitted ns a proper deposition 
within the provisions of the Code of Criminal Procedure, and the memorandum was taken, 
under s. SO of the Evidence Act fl. of 1872). as evidence of the facts stated in it, and ns 
affording some evidence that the translation was correct. — Queen v. 6ro«t>nvi, 22 "W. R. 2. 
. [Phear and .Morris, JJ. April 21, 1874.3 

A depo.sitinn given by a person is not admissible in evidence against him in a subso- 
q ient proceeding without its being first proved that be was the person who was exnmin- 
e<l and gave the deposition. A p.ardon was tendered lo an accused, and his evidence 
vvas recorded by the Magistrate. tSubseqnently the pardon was revoked, and he was put 
on his trial before the Sessions Judge along with the other accused. At the tri.al the 
deposition given by him before the Magistrate was put in and used in evidence .against 
him without any proof being given that he w'as the person who was examined ns n avit- 
ness before the Magistrate. Held that the deposition was inadmissible avithout proof 
being given as to the identity of the accused aa-itb the person avho was examined as a 
witness before the Magistrate. — Queen- Empress v. Diirga Sonar, I. L. K., 11 Cal. 680. 
[Hitter and Norris, JJ. May 26, 1885.] 


81. The Court shall pi'ej-ume the genuineness of every document pur- 
v> « ...v, t. 4.4. porting to be the London Gazette, or the Gazette 
ne^TspaperSj private Acts of or tllG GovcmuiGll't GHiZGtts 01 itny JjOCsl 

niente™^”*' and other docu- (3oveniment, or of any colony, dependency, or pos- 
' session of the British Croavn or to be a newspaper 

m- journal, or to be a copy of a private Act of Parliament printed by the 
Queen s Printer, and of every document purporting to be a document direct- 
ecl by an^y law to be kept by any person, if such document is kept substan- 
tially m the torm required by law, and is produced from proper custody. 
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82. Wlien any document is produced before any Court, purporting to 
Presumption as to doou- “ document which, by the law in f,.rce for the 
morit admissible in England being m Hingland or Ii eland, would be admis- 

■without proof, seal, or signa- sible in proof of any particular in any Court of 

Justice in England or Ireland without proof of 
the seal or stamp or signature authenticating it, or of the judicial or official 
character claimed by the person by whom it purports to be signed, the Court 
shall presume that such seal, stamp, or signature, is genuine, and that the 
person signing it held, at the time when he signed it, the judicial or official 
character which he claims \ and the document shall be admissible for the 
same purpose for which it would be admissible in England or Ireland. 

88. The Court sliall presume that maps or plans purporting to be made 
by the authority of Government were so made, 
Presumption as to maps or and are accurate ; but maps or plans made for the 
Gover^ent. ^ purposes of any cause must be proved to be 

accurate. 


84r. The Court shall presume the genuineness of every book purporting 
Presumption as to colleo- *0 printed or published under the authority of 
tions of laws and reports of the Government of any country, and to contain 
decisions, j^ws of that Country, 

and of every book purporting to contain reports of decisions of the 
Courts of such country. 

85. Tlie Court sliall presume that every document purporting to be a 
Presumption as to powers- power-of-attorney, and to have been executed 

of-attorney. before, and authenticated by, a Notaiy Public, or 

any Court, Judge, Magistrate, British Consul, or Vice-Consul, or representar' 
tive of Her Majesty, or of the Government of India, was so executed and 
authenticated. 

86. The Court may presume that any document purporting to be a cer- 

Presumption as to certified of ^^7 judicial i-ecord of any_ country 

copies of foreign judicial not forming part of Her Majesty s dominions is 
records. genuine and accnrate, if the document pm-ports to 

,be certified in any manner which is certified by any representative of Her 
Majesty or of tbe Government of India resident in such country to be the 
manner commonly in use in that country for the certification of copies of 
judicial records. 

Sy. The Court may presume that any book to which it may refer for 
Presumption as to books, information on matters of public or geaei-al inter- 
maps, and charts. est, and that any published map or chart, the state- 

ments of which are relevant facts, and which is produced for its inspection, 
was written and pnblislied by the person,- and at the time and place, by 
whom, or at which, it purports to have been written or published. 

88. -The Court may presume that a message, forwarded from a telegraph 
Presumption as to telegra- office to the person to whom such message pni-ports 
pMc messages. ^ to bo addressed, covresponds with a message deli- 

vered for transmission at the office from which the message purports to be 
sent 3 but the Court shall not make any presumption as to the person by 
whom such message was delivered for transmission. 


1872. 
Act. 1. 



54 


JiVJDJCNGJC. 


18'?2. 89. The Couvfc shall presume that every document, called for and not 

T, produced after notice to produce, was attested, 

Act 1. documents not Stamped, and executed in tlie manner required by 

pi^oducod. law. 

90. Where any document, purporting or proved to be thirty yeans old, 
Presumption as to docu- is produced from any custody which the Court in 
monts thirtj’ years old. the particular case considor.s proper, the Court may 

presume that the signature and every other jiart of sucli document, which 
purporls to be in the hand ivri ling of any particular ])crson, is in that per- 
son’s handwriting, and, in the case of a document executed or attested, that 
it was dul}' executed nud attested b}' the persons by whom it purports to bo 
e.\ecutecl and attested. 

Bxplanatiov . — Documents arc snul to bo in proper custody if tliey arc 
in the place in which, and under the care of the ])crson with whom, they 
would naturall}' be ; but no custody is improper if it is proved to have had 
a legitimate origin, or if the circumstances of the particular case arc such 
ns to render such an origin probable. 

This explanation applies also to section 81. 

Illiiftrathns. 

(rt.) A Ihis been in possession of landed properly for a Ion*; time. 11c produce.s from 
bis custody deeds relalin*' to the land showing his title to it. The cu.slody is proj)er. 

(J.) A produces deeds relating to landed property of which he is the mortgagee. 
The mortgagor is in possession. The custody is proper. 

(/•.) A aconnootion of B. produces deeds relating to lands in B’s po£.sessiou, which 
were deposited with him by B for safe custody. The custody is proper. 


Chapter VI. — Of the Exclusion of Oral by Docu.mf.ntart Evidekcf.. 

’ r 

j 91. "When the terms of a contract, or of a grant, or of any other dispo- 
Evidence of terms of con- property, _ have been reduced to the form 


tracts, grants, and other dis- 
positions of property reduced 
to form of document. 


of a document, and in all cases in which any matter 
is required by law to be reduced to the form of a 
document, no evidence shall be given in proof of 
the terms of such contract, grant, or other disposition of property, or of such 
matter, except the document itself, or secondary evidonce of its contents in 
cases in which secondary evidence is admissible under the provisions herein- 
before contained. 


Exception 1. — 'When a public officer is required by law to be appointed 
in widting, and wdien it is shown that any particular person has acted as such 
officer, the writing by which he is appointed need not be proved. 

Exception 2. — Wills admitted to probate in British India* may be proved 
by the probate. 

Explanation 1 . — This section applies equally to cases in which the con- 
tracts^ grants, or dispositions of property referred to, are contained in one 
document, and to cases in which they are contained in more documents 
than one. 

Explanation 2. — Where there are more originals than one, one original 
only need be proved. 


* See 8. 7, Act XVIII., 1872. 
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Eaplanation 3. — The statement, in any docnment whatevei’, of a fact 
other than the facts referred to in this section, shall not preclude the admis- 
sion of oral evidence as to the same fact. 

Illustrations. 

(a.\ If a contract bo contained in several letters, all the letters in which it is con- 
tained must be proved. 

i&.l If a contract is contained in a bill of exchange, the bill of exchange must be 
proved. " 

(o.) If a bill of exchange is drawn in a set of three, one only need be proved. 

(rf.) A contracts in writing with B for the delivery of indigo upon certain terms. 
The contract mentions the fact that B had paid A the price of other indigo contr.aotcd 
for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. The evi- 
dence is admissible. 

(e.) A gives B a receipt for money paid by B. 

Oial evidence is offered of the payment. 

The evidence is admissible. 


The confession of an accused person, taken by a Msigistrate having no jurisdiction 
to commit or try him, is imperfect, if not signed by the accused person or attested by his 
mark, and is inadmissible in evidence (ss. 122 and a46. Criminal Procedure Code). The 
term “ preliminary " inquiry, in the final clause of s. 346 means such inquiries as are the 
suojcct of Chapters XIV. (of Inquiries and Trials) and XV. lof Inquiry into Cases triable 
by the Court of Session or the High Court ) ; and, therefore, that clause does not applv to 
confessions recorded under s. 122, whicli refers to an inquiry, not during a trial, or one held 
with a view to committal, but au inq.iiry for the purpose of forwarding confessions, when 
recorded, to the Magistrate by whom the case of the accused person is inquired into or 
tried. Consequently, when a confession taken under s. 122 is inadmissible in evidence, 
oral evidence to prove that such a confession was made, or what the terms of that confes- 
sion were, is inadmissible also (s. 91 of the ffividence Act). — Beg. v. Bni /?ofan, lOBom. 
H. C. R. ICG. C^'^cstropp, O.J., and Melvill, West, Pinhey, and NdnAbhdi Haridds, JJ. 
Sep. 25, 1873.] 

S. 119 of the Code of Criminal Procedure not making it obligatory npon a polioc- 
oiQccr to reduce to writing any statements made to him during an investigation, neither 
that section, nor s. 91 of the Evidence Act, renders oral evidence of such statements in- 
admissible. If the statement be actually reduced to writing, the writing itself cannot be 
treated as part of the record, or used us evidence, but may be used for the purpose of re- 
freshing memory under s. 169 of the Evidence Act. Consequently, the person m.iking 
the statements may properly bo questioned about them ; and with a view to impeach his 
credit, the police-officer himself, or any other person in whose hearing the statements 
were made, can be examined on the point under s. 166 of the Evidence Aet.-r-Beg. v. 
Uttamchand Kaimrohand and others, 11 Bom. H. C. E. 120. [Edudbbdi Haridds and 
Larpeut, JJ. June 25, ISiI.] 

In a case of giving false evidence, the English record written by the Magistr.ite w.is 
pnt in to prove what the accused had stated before him. The document was not inter- 
preted to the accused in the language in which it was given, or which he understood j 
nor was it read over in accordance with the requirements of s. 3.39, Code of Criniiunl 
Procedure, in the presence of the person then accused. Held that the English record of 
the Magistrate was not legal evidence under the Evidence Act (I. of 1872), s. 91, of 
what the prisoner said before the Magistrate. Charges of perjury ought to be bused 
strictly npon the exact words which are used by the person who is charged ; and no evi- 
dence which does not profess to give those exact words can alone be a safe foundation 
for a conviction.— Qiiecw v. Mungul Bass, 23 W. 11. 28. [PhCiir and Morris, JJ. Jan. 28, 
1876.] 

Failure to comply with the provisions of ss. 182 and 188 of Act X. of 1877 (Civil 
Procedure Code) in a judicial proceeding is on informality which renders the deposition 
of au accused inadmissible in evidence on a charge of giving false evidence based on 
such deposition ; and, under s. 91 of Act I. of 1872 vEvidence Act), no other evidence of 
Biicb deposition is admissible. — In the flatter of the Petition of Mayadch ‘ Gossami : 
Hmpress v. Hai/adeh Gossami.l. L. R., 6 Cal, 762; 8 C. L. R. 292, [[Cunningbain and 
Maclean, JJ. ‘Feb. 22, 1881.] 


1878. 
Act 1. 
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1872. A Sessions -Tu Irc, after hcnriii" a Kcncrnl statement inrulo by a mukhlar engaged in 

the case, considered that the depositions of certain witnesses taken in the Jlagistralo's 

Act 1. Court did not conform with the requirements of s. tJGO of the Code of Criminal Procedure, 
and refused to admit the depositions as evidence, and also refused to allow oral evidence 
to be given as to the statements made by these witnesses. No objection was taken to 
the admission of these depositions on behalf of the Crown. The .accused were cveutunlly 
convicted and sentenced to rigorous inipri.sonmcnb IMd on .ajjpeal that the conviction 
•and sentence must be set aside. — Adyan. tShip v. Qiu’cn- Emjuvss, I. L. R., 13 Cal. 121, 
[O’Kiiienl}’ and Agnew, JJ. June 30, ISSO.] 

92. When the terms of any such contract, grant, or other clispiisition of 
Exclusion of evidonco of property, or any mat, ter required by law to bo re- 
oral agreement. duced to the form of a document, have been proved 

according to the last section, no ovidenco of any oral agreement or statement 
shall be admitted, as between the parties to any such instrument or their re- 
presentatives in interest, for the purpose of contradicting, varying, adding to, 
or substracting from its terms : 

Proviso 1. — All}' fact mny bo proved wliich would invalidate any docu- 
ment, or wliicli would entitle any person to any decree or order relating thereto ; 
such as fraud, intimidation, illegality, want of duo execution, want of capa- 
city in any contracting partj', want or failure of consideration, or mistake in 
fact or law. 

Proviso 2. — ^Tlio existence of any separate oral agreement as to any 
matter on which a document is silent, and which is not inconsistent with its 
terms, may be proved. In considering whether or not this proviso applies, 
the Court shall have regard to the degree of formality of the document. 

Proviso 3. — The existence of any separate oral agreement, constituting 
a condition precedent to the attaching of any obligation under any such con- 
tract, grant, or disposition of property, may be proved. 

Proviso 4. — The existence of any distinct subsequent oral agreement to 
rescind or modify any such contract, grant, or disposition of jiropci ty, may bo 
proved, except in cases in wdiich such contract, grant, or disposition of pro- 
perty is by law required to be in w’ritiug, or has been registered according to 
the law ill force for the time being as to the registration of d>«cuments. 

Proviso 5. — ^Any usage or custom, by wdiich incidents not expressly men- 
tioned ill any contract, are usually annexed to contracts «)f that description, 
may be proved : provided that the annexing of such incident would not be 
repugnant to, or inconsistent with, the express terms of the contraot. 

Proviso 6. — Any fact may be proved which show's in what maniior tlio 
language of a document is related to existing facts. 


Illustrations. 

(*.) A policy of insurance is effected on goods in ‘ships from rtMlcntta to London.' 
The goods are shipped in a partioul.ar ship which is lost. The fact that that particular ship 
was orally excepted from the poliev cannot be proved. 

(^•) A agrees absolutely in writing to pay B lls. 1,000 on the first JlaroU 1873. The 
fact that, at the same time, oral agreement was made that the money should not bo paid 
till the thirty -first March, cannot he pi-oved. 

, An estate, called ‘the liiitnpur tea estate,’ is sold by a deed which contains a map 
0 e property sold. The ftSot that land not included in the map hail always been regavd- 
i as part of the estate, and was me.ant to pass by the deed, cannot be proved. 

R into a written oontr.act with B to work certain mines, the property of 

A w.as induced to do so by a misrcprcsentaliou of IVs as tu their 
value. Ihii, f.ict nuy bo pioved. 
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^ ® Suit ugainst B for the specific performance of a contract^ and also 

ptajB that the contract may be reformed as to one of its provisions, as that provision was 
insertea in it mistake. A may prove 'that such a mistake was made as would by law 
entitle mm to bave the .contract reformed. 

if') A orders goods of B by a letter in which nothing is said as to the time of oav- 
ment, and accepts the goods on delivery. B sues A for the price. A may show that the 
goods were supplied on credit for a term still unexpired. 

^g.) A sells B a horse, and verbally warrants him sound. A gives B a paper in these 
words : ‘ Bought of A a horse for Ks. 600.* B may prove the verbal warranty. 

(A.) A hii-es lodgings of B, and gives B a card on which is written — ‘ Booms, Rs. 200 
a mouth.’ A may prove a verbal agreement that these terms were to iuclnde ]^rtial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, drawn up by aii 
- attorney, is made between them. It is silent on the subject of board, A may not 
prove that board was included in the terms verbally. 

( i.) A applies to B for n debt due to A by sending a receipt for the money, B 
keeps the receipt, and does not send the money. In a suit for the amount, A may prove 

(j.) A and B make a contract in writing to take effect upon the happening of a certain 
contingency. The writing is left with B, who sues A upon it, A may show 'the circam< 
stances under which it was delivered. 

93. When the language used in a document is, 
Exclusion of evidence to ex- its face, ambiguous or defective, evidence may 
plain or amend ambiguous not he given of facts which would, show its mean* 
document. ij,g gnpply its defects. 


Illvstrations. 

(a.) A agrees, in wr iting. to sell a horse to B for • Rs. 1,000, or Rs. 1, 600.* Evidence 
Cannot be given to sbo'w which price was to be given. 

. (6.) A deed contains blanks. Evidence cannot be given of facts which would show 
how they were meant to he filled. 

* 94. When language used in a document is plain in itself, and when it 

Exclusion of evidence applies accui'ately to existing facts, evidence may 
against application of docu- not he given to show that it was not meant to apply 
meat to existiDg facts. .jq such facts. 


Illustration, 

A sells to B, hy deed, ‘ my estete at Rdmpur containing 100 bighos.’ A has an estate 
at Bfimpur containing 100 biglids. Evidence may not be given of the fact that the estate 
meant to be sold was one situated at a different place and of a different size. 

95. When language used in a document is 
Evidence as todocument in itself, but is unmeaning in reference to ex- 

unmeaning roferonoo to exist- isting facts, evidence may be given to show that it 
ing facts. -vvag vised in a peculiar sense, 

Illustration. 

A Fells to B, by deed, ‘ my bouse in Calcutta.* 

A bad no house in Calcutta, but it appears that be had a house at Howrah, of which 
B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. 

96. When the facts are such that the language used might bave been •' 
•n. ., . V .. meant to apply to any one, and could not have 

of language which can apply been meant to apply to more than one, ot several 
to one only of several persons, persons or things, evidence may be given of facts 
which show which of those persons or things it was intended to apply to. 

lllustralions. 

{a.) A agrees to sell to B, for Rs. 1,000, ‘my white horse. ’ A has two white horses, 

Evidence may be given of facts which show which of them was meant, 

Ev. 8. 


1872. 
Act 1. 



58 


EVIDENCE. 


1878 . 
Aot 1. 


(&.) A agrees to accompany B to Haidardbii*!, Evidence may be given of facts olio^r- 
'ing wbethcr Haidar Abdd in the Hekkbau or Haidardbdd in biudh was uiuaut. 


Evidence as to application 
of language to one of two sots 
of facts, to neither of which 
the whole correctly applies. 


97. When the language used applies pxtrlly- 
to one set of existing facts, and partly to anotlier 
set of existing facts, but the whole of it does not 
apply coiTectly to either, evidence may be given to 
show to which of the two it was meant to apply. 


Illustration, 

A agrees to sell to B, ‘ my land at X in tbo occupation of Y, ’ A has land at X, but 
not in the occupation of Y, and be baa land iu the occupation of Y*, but it is nut at X. 
Evidence may be given of facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of illegible or not 
Evidence as to meaning of commonly intelligible characters, of foreign, obso- 
illegibio characters, &c. lete, technical, local, and provincial expressions, of 

abbreviations, and of words used in a peculiar sense. 


Illustration. 

A, a sculptor, agrees to sell to B, ‘ all my mods.’ A has both models and modelling 
tools. Evidence may bo given to show which ho meant to sell. 

99. Persons who are not parties to a document, or their representatives 
Who may give evidence of hi interest, may give evidence of any facts tend- 
agreemeut varying terms of ing to show a contemporaneous agreement varying, 
document. the terms of the document. 


Illustration. 

A and B make a contract in writing that B shall sell A certain cotton, to be paid -for 
on delivery. At the same time they make an oral agreement that three inontbB’ credit 
shall be given to A. This could not be shown as between A and B, but it might be 
shown by C, if it nfiiocted his interests. 

Saving of provisions of In- 100- ^STothing in this chapter contained shall 

dian Succession Aci relating be taken lo affect arry of the provisions of the In- 

diarr Succession Act (X. of 1865) as to the construc- 
tion of wills. 


PART III.— PRODUCTION AND EFFECT OF EVIDENCE. 


CHAPTER VII. — Of the Burden op Proof. 


101. Whoever desires any Oom*t to give judgment as to any legal right 
Burden of proof. liability dependent on the existence of facts 

wlrrclr be asserts, must prove that those facts exist. 
When a person is bound to prove the existence of arry fact, it is said that 
the burden of proof lies on that person. 


Illustrations. 

A that B M h. pnaiBhad lor a oiimo which 

prove that B has committed the crime. 

•possLs on iudgment that he is entitled to certain land in the 

possession ot B, by reason of facts which he asserts, and which B denies to be true 
A must prove the existence of those facts. wumo, lo oe wue, 
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Ou wliom burden of proof lOS* Tho burden of proof in fli or pro- 187S« 

li«8. -■ ceeding lies on that person -who ■would' fail , if no 

evidence at all were given on either side. . 

Illustratims. 

(a-.) A sues B for land of which B is in possession, and which, as A asserts , was left 
to A by the will of 0, B’s father. 

. If no evidence were given on either side, B would be entitled to retain his possession. 

Therefore the burden of proof is on A. 

(A) A sues B for money due on a bond. 

The execution of the. bond is admitted, but B says that it was obtained by fraud, 
which A denies. 

If no evidence were given on either side, A would succeed, as the bond is not dis- 
puted, and the fraud is not proved. 

Therefore the burden of proof is on B. 

108. The bm'den of proof as to any particular fact lies on that person. 

■o j r r j. wishes the Court to believe in its existence, 

fcicularfaot, ° unless it is provided by any law that the proof of 

that shall lie on any particular person. 

nimtration, 

A prosecutes B for theft, and wishes the Court to believe that B admitted the theft 
to C. A must prove the admission, 

B wishes the Court to believe that, at the time in question, he was elsewhere. He 
must prove it. 

104. The burden of proving any fact necessary to be proved in order 
Burden of proving fact to *0 enable any person to give evidence of any 'other 

bo proved to make evidence fact is on the person who wishes to give such evi- 
admissiblo. dence. ’ 

ninstrations. 

(a.) A wishes to prove a dying declaration by B. A must prove B’s death. 

<&.) A wishes to prove, by secondary evidence, the contents of a lost document. 

A must prove that the document has been lost. 

105. When a person is accused of any oiFence, tlie burden of proving 
Barden of proving that existence of circumstances bringing the case 

case of accused comes within within any of the general exceptions in the Indian 
exception. Penal Code, or within any special exception or 

proviso contained in any other part of the same Code, or in any law defining 
the offence, .is upon him, and the Court shall presume the absence of such 
circumstances. 

IlhiHraiions, 

(<i.) A, accused of murder, alleges that, by reason of nnsoundness of mind, he did 
not know the nature of the act. 

The burden of proof is on A. 

(6.) A, accused of murder, alleges that, by grave and sudden provocation, he was 
deprived of the power of self-control. 

The burden of proof is on A, 

(c.) Section three hundred and twenty-five of the Indian Penal Code provide** that 
whoever, except in the case provided for by section three bvmdred and thirty-five, volun- 
tarily causes grievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section three hundred 

and twenty.five, , . , „ •, x- xi. 

The burden of proving the circumstances bringing the case under section tnrcc 
hundred and thirty-five lies on A, 


-A Sessions Judge, holding a second trial, should not comment on the conduct of a 
previous trial. It is for those who raise the plea of private defence to prove it. The 
act charged cannot be denied, and the plea of private defence raised as an alternative. 
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If rai'ietJ a fall account of llic occurrence must bo given in cviilcncc .— SirHar 
and others, AjjpcUants, 1 C. L. 11. 02. [Ainslioancl McDoncll, JJ. July 21, 1877.] 


Act 1 ■ In all criminal cases tried in the Mofussil it is incumbent on the accused, since the 
passing of the Evidence Act (I. of 1872), to prove the existence (if any) of circiimsthnces 
which bring the offence charged within the gener.il or special exceptions or provisoes 
contained in any part of the Ucnal Code or in any law defining such offence. Quarc.— 
As to the state of the law in this respect in the presidency towns. In dealing with the 
question of good faith, the proper point to bo decided is not whether the allogations 
put forward by the accused in support of the dcfamalion arc in substance true, but 
whether he was informed, and had good reason after due care and attention to bejieve, 
that such allegations were true. Markby, J. — Although 8«. 225 and 227 of Act XXV. of 
1861 have been repealed, it ni.ay still be inferred from ill. ft, s^ 420 of the present Criminal 
Procedure Code, th.at it is unnecessary specifically to allege in a cli.arge the absence of all 
general .and some at least of the other exceptions mentioned in the Penal Code. Thcopor.a- 
tion of the illustration, however, is strictly confined to the statement of the offence in the 
charge , — In the Matter o/ the Pei ition of Shiboo Proshnd Pandith, I. L. R., 4 Cal. 124; 
3 C. L. E. 122. [Markby and Prinsep, JJ. June 12, 1878.] 


Where the accused had been convicted of riot under s. 148 and of grievous hurt 
under s. 325 of the Penal Code, the Sessions Judge on appeal held that the compl.ainants 
had themselves been the aggressor.^, and that the accused had merely exercised the right 
of private defence : but inasmuch as they had not .sot. up the plea of private defence, he 
considered it w.'is not competent to him to sot .aside the conviction,. Held, that, on the 
finding of the Sessions Judge, the accused were entitled to an acquilt.al . — In the Matter 
of Kali Churn Maoherjee and others, Petitioners, 11 C. L. R. 232. [Prinsep and O’Kinealy, 
JJ. May 22, 1882,] 


Burden- of proving fact 
especially within knowledge. 


106. When any fnct is especially within the 
knowledge of any person, the burdeti of proving 
that fact is upon him. 


Illustrations. 


{a.) When a person does an act with some intention other than that which llis 
character and circumstances of the act suggest, the burden of proving that intention io 
upon him. 

(6.) A is ch.argcd with travelling on a railw.ny without a ticket. The burden of 
proving that he had a ticket is on him, 

107. When the question is whether a man is .alive or dead, and it is 
Burden of proving death of shown that he was alive within thilry j'ears, the 

person known to have been burden of proiang that hc is dead is Oil the person 
ahve within thirty years. who affirms it. 

108. Provided that when* the question is wliether a man is alive or 
Burden of proving that per- tlead, and it is proved tliat he has not been heard 

son is alive who has not been of for seven yeai's by tho.se who would naturally 
hoard of fer seven years. heard of him if he had been alive, the burden 

of proving that he is alive is shifted to* the person who affirms it. 

109. When the question is wliether persons are partners, landlord and 

Burden of proof ns to re- principal and agent, and it has been 

latiouship in the oases of part- shown that they have been acting as such, the bur- 
tenant, den of proving that Oiey do not stand, or liave 
^ ® ■ ceased to stand, to each other in those relationships 

. respectively, is on the person who affirms it. 


110. When the question is whether any person is owner of anything 

which he is shown to be in possession, I he hur- 

TiPVKnn Twbr. «s . , proving that he is not the owner is on the 

peison who affirms that he is not the owner. 


* See s. 9, Act XVIII,, 1872. 
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111. When, there is a question as to the good faith of a transaction be- 
Proof ot good faitli iu trans- tween parties, one of whom stands to the other in a 
actions where one party is in position of active confidence, the burden of proving 
relation of active confidence. ^^e good faith of the transaction is on tho party 
who is in a position of active confidence. 

Illustrations. 

(rt.) The good faith of a sale by a client to an attorney is in question in a suit 
brought by the client. The burden of proving the good faith of the transaction is on' 
the attorney. ' 

■ (& ) The good faith of a sale by a son just come of age to a father is in question 
in a suit brought by the son. The burden of proving the good faith of the transaction 
is on the father. 

■ 112. The fact that any person was born during the jjontinuance of a 
Birth during marriage, con- valid marriage between his mother and any man, 
elusive proof of legitimacy or within two hundred and eighty days after its 
dissolution, the mother remaining unmarried, shall be conclusive proof that 
he. is the legitimate son of that man, unless it can be shown that the parties 
to the marriage had no access to each other at any time when he could have 
been begotten. 

118. A notification in tbe Gazette of India lhat any portion of British 
Proof of cesiion of tern- territory has been ceded to any Native State, 
tory. Prince, or Euler, shall be conclusive proof that 

a valid cession of such territory took place at the date mentioned in such 
notification; • 

114r. The Court may presume the existence of any fact which it thinks 
Court may presume exist- *0 ^8’^® happened, regard being had to the 

enoe of certain facts. common course of natural events, human conduct, 

and public and private business, in their relation to the facts of the parti- 
cular case. 

Hlvstrations. 

The Court may presume — 

(a.) That a man who is in possession of sto len goods soon after the theft is either 
the thief or has received the goods knowing them to be stolen, unless he can account 
for his possession ; 

(&.) That an accomplice is unworthy of credit, unless he is corroborated in material 
particulars; 

(c.> That a hill of exchange, accepted or endorsed, was accepted or endorsed for 
good consideration ; 

(d.) That a thing or state of things which has been shown to be in existence within 
a period shorter than that within which such things or state of things usually cease to 
exist^, is still in existence ; 

(e.) That judicial and official acts have been regularly performed ; 

{/.) That the common course of business has been followed in particular cases ; 

iff.) That evidence, which could he and is not produced would, if produced, be un- 
favourable to the person who withholds it ; 

C L) That if a man refuses to answer a question which he is not compelled to answer 
by law, the answer, if given, would be unfavourable to him ; 

({.) That when a document creating an obligation is in the hands of the obligor, the 
obligation has been disebarged. 

But the Court shall also have regard to such facts as the following, in considering 
whether such maxims do or do not apply to the particular case before it : — 

As to illustration (a.l-^A shop-keeper has in his till a marked rupee soon after it 
was stolen, and cannot account for its possession specifically, but is continually receiving 
rupees in the course of his business : . , - 

- * See, for example, Gazette of India^ 4th January 1873, p. 2. 
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' 1873. As to illnstration (&.)— A, a person of the highest character, is tried for c,ausing a 

L man’s death by an act of negligence in arranging certain machinery. B, a pcr.son of 

Act 1 equally good character, who also took part in the arrangement, describes procisely what 
'*■* was done, and admits and explains the common c.arclcssncss of A and himself : 

' As to illustration (&.)— A crime is committed by several persons. A, B, and C, three 
of the criminals, are c.aptnrcd on the spot, and kept apart from each other. Each give.s 
an account of the crime implicating D. and the accounts corroborate each other in such 
a manner as to render previous concert highly improbable ; 

As to illustration (c.)— A, the drawer of a bill of exchange, was a man of businc.ss. 
B, the acceptor, was a young and ignorant person, completely under A’s influence: 

As to illustration id.) — It is proved that a river r.an in a certain course' five j'oar.s' 
ago, but it is known that there have been floods since that time which might change 
its course : 

As to illnstration {e.) — A judicial act, the regularity of which is in question, was 
performed under exceptional circumstances : 

As to illustration (/.)— The question is whether a letter was received. It is shown 
to have been posted, but the usual course of the post was interrupted by disturbances: 

As to illustration (y.) — A man refuses to produce a document which would bear on 
a contnact of small importance on which ho is sued, but which might also injure the 
feelings and reputation of his family : 

As to illustration (/*.) — A man refuses to answer a question which he is not compelled 
by law to answer, but the answer to it might c.ause lo-ss to him in matters unconnected 
with the matter in relation to which it is asked : 

As to illnstration (f.) — A bond is in possession of the obligor, but the circumstances 
of the case are such that he may have stolen it. 


The evidence requisite for the corroboration of the testimony of an accomplice 
must proceed from an independent and reliable source, and previous sLatements made by 
the accomplice himself, though consistent with the evidence given by him at the trial, 
are insufficient for such corroboration. The confession of one of the prisoners cannot bo 
used to corroborate the evidence of an accomplice against the others. — lic^. vi MaHpA 
bin Kapand and others, 11 Bom. H. 0. R. 19G. [Nandbhdi Haridds and Larpent, JJ. 
July 16, 1874.J , 

In cases exclusively triable by the Court of Sc-csion, s. 436 of the Code of Criminal 
Procedure (Act X. of 1882) empowers the Court of Session or District Magistrate to 
order a discharged person to be committed for trial by such Court. There is nothing in 
that section to show that, when such order is made, the commitment thereupon must 
necessarily be made by the Magistrate who had discharged him, whilst the first proviso 
to it shows that it may be made by the Court of Session or by the District Magistrate 
according as the power iinder that section happens to be exercised by one or the other. 
Meaning of the expression “ a Court of competent jurisdiction " in s. .627 of the Criminal 
Procedure Code (Act X. of 1882) considered. A Court of Session may try a prisoner 
BO committed aud charged by itself. It is an estcblished rule of practice th.at the accom- 
plice must be corroborated by iudepondent evidence as to the identity of every person 
whom he impeaches. Reg. v. lildlapA bin Kapand and others (11 Bom. H. C. R. 19G), and 
Sa^u Raiikn (I. L. R 1 Bom, 47.6) followed. — Qticen-Emjjrrxs v. Krishndbhat, I. L. R., 
10 Bom. 319. [Nanabhai Haridas and Wedderburn. JJ. Dec. 1, 1885.] 


/ 
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Chapter VII T. — Estoppel. 

115 When one pei’^on 1ms, by hi.s declaration, act, or omission, in- 
Estopo el. tentioimlly caused or permitted another .person to 

' believe a thing to be true, and to act upon such 

belief, neither he nor his I’epresentative shall be allowed, in any suit or pro- 
ceeding between himself and such person or his representative, to deny the 
truth of that thing. • / 

Ilhtsfrafion.- 

fal.sely lc.ads B to believe that certain land belongs to A, and 
tnereby induces B to buy .and pay for it. 

the eroiinrt property of A, aud A Peeks to set aside the sale on 

prove Srwaut of 
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116, tenant of immoveable -property, or person claiming through 
p 1 ^ I- . tenant, shall, during the continuance of the 

a ppe onan , tenancy, be permitted to deny that the landlord 

of such tenant had, at the beginning of the tenancy, a title to such' im- 
moveable property ; and no person who came upon any immoveable '.pro-, 
and of licensee of person in' ^7 *1'® license of the person in possession' 

possession. thereof, shall be permitted to deny that such , person 

had a title to such possession at the time when such license was givjen. ''' 


117. No acceptor of a bill of excLange shall he permitted Jo deny that 
■ Estoppel of aooeptpr of bill ^ drawer had authority to draw. 'suoh bill or to eri- 
of exchange, bailee,' or li* dorse it ; nor shall any bailee" or. licensee be per- 

mitted to deny that his bailor or licensor had, at 
the time when the bailment or license commenced, authority to make such 
bailment or grant such license. 

jBxplanatioii 1. — The acceptor of a bill of exchange may deny that the 
hill was really drawn by the person by whom it purports to have been drawn 

Eaplanation 2. — If a bailee delivers the goods bailed to a person other 
than the bailor, he may prove that such person had a right to them as. 
against the bailor. 


Chapter XI. — Op Witnesses. 


118. All persons shall be competent to testify, unless the Court con 
„ . .. "siders that they are prevented from understand- 

o may es i y. questions put to them, or from giving ra- 

tional answers to those questions, by tender years, extreme old age, disease, 
whether of body or mind, or any other cause of the same kind. 

Explanation . — A lunatic is not incompetent to testify, unless he is 
prevented by his lunacy from understandiug the questions put to him, and 
giving rational answers to them. 


The Court in this case declined to .lot on the evidence of a child, 9 years old, who 
had been examined without oath, although she was a competent witness under s. 118 of 
the Evidence Act, (I of 18T21, inclining to the opinion that s. 13 of the Oaths 
Act, by which the evidence of a witness may be received in evidence, although 
no oath was administered, did not render the deposition of a chila of 9 years, 
whose deposition had been taken advisedly, and not by omission, without oath or solemn 
affirmation, admissible as evidence . — Queen v; Anmito GhmherhuUy and others, 22 'W. R. 
1 ;''14 B. L. R. 295n, [ Kemp and Birch, JJ. April 20, 1874.] 

The evidence of a child of immature age — who, the Sessions Judge considered, un- 
derstood the questions which were put to her, and who Wtis therefore a competent wit- 
ness under s. 118 of the Evidence Act— taken by the Sessions Judge on a simple affirma- 
tion, because she was not aware of the responsibility of an oath, was held to bo admis- 
sible as evidence under s. 13 of the Oaths Act (X. of 1873). Case of JOruarJuvnath Dutt 
(7 W.'E. IB), which ruled that a Court, before which a second trial was held, has nothing 
to do with the evidence given in the former trial, except for the' purpose of ascertaining 
whether the offence in the two trials is the same, followed, A prisoner originally charged 
with an offence under one section 1302), and acquitted of that charge, was committed, the 
day following that on which she 'was acquitted, for trial under another section(307), with- 
out any witnesses being examined on the charge under s. 307, and without having any 
opportunity of cross-examining the witnesses on the first charge, with respect to the 
second charge. Held that the irregularity was one which was not covered by s. 283, 
Code of Criminal Procedure, and that the prisoner had been prejudiced thereby in her 
defence. The ■trial under s. 307 was accordingly quashed, and a new trial ordered . — Queen 
V. Mvssanvut Itwarya, 22 W. R. 14; 14 B, L, R. 64; Ap. 1. [Kemp and Birch, JJ. 
May 9,1874,] . ‘ ' 
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assuming that the Mngistmlo looked on K ns nn accuBcd person, and his nnest was lavr- 
ful, the Magistrate should not have examined him as a witness against 11, and that, 
assuming that IC’s arrest was unlawful, and that, when ho made his statements, he was 
a free man, his evidence, if admissible, was not evidence cn which a Court should place 
much reliance . — Empress v. Karim Bahlish, I. L, 11., 2 2\11, 380. [Stuart, C. J., and 
Spankie, J. June C, 1879.] 

119. A witness who is unable to speak may give his evidence in any 

, other manner in wliich he can make it intelligible, 

urn witnesses. writing, or by signs j but such wi-iting must 

be written, and tlie signs made, in open Court. Evidence so given shall be 
deemed to be oral evidence. 

120. In all civil proceedings the parties to the suit, and the husband or 
Parties to civil s..it, and wife o£ any party to the suit, shall be competent 

their wives or husbands. witnesses. In criminal proceedings against any 

Husband or wife of person person, the husband or wife of such person, ro- 
under cnmuia tria . spectively, shall be a competent witness. 

121. No Judge or Magistrate shall, o.vcppt upon the special order of 

_ , , . some Court to which he is subordinate, be com- 

u gesan agis la cs. pelled to answer any questions as to his own con- 
duct in Court as suclt Judge or Magistrate, or ns to anything which came to 
his ktiowledge in Court as such Judge or Magistrate ; but ho may be exa- 
mined as to other matters which occurred in his presence whilst ho was so 
acting. 

Illustrations. 


(_ a.) A, on bis trial before tbc Court of Session, a-ays that a deposition was impro- 
perly taken by B, the Magiatralc. B cannot be compelled to answer questions ns to 
this, except upon the special order of a superior Court. 

(&.) A is accused before the Court of Session of having given halse evidence before B, 
a Magistrate, B cannot bo asked wbat A said, except upon tbc special older of Ibc 
superior Court. 

(c.) A is accused before tbc Court of Session of attempting to murder a policc-ofllccr 
whilst on bis trial before B, a Sessions Judge. B may be examined as to wbiil occurrod. 


A person having to exercise judicial functions may give evidence in a case pending 
before him when such evidence can and must be submitted to the independent judg- 
ment of other persons exercising similar judicial fauctious sitting with him at the same 
time. A Sessions Judge is a competent witness, and the giving of evidence by him 
does not preclude him from dealing judicially with the evidence of which bis own 
forms a part. A prisoner has a right to ask. to have the evidence of a Sessions Judge 
who is trying him taken on a point which be thinks makes in bis favour. A Sessions 
Judge who makes a complaint before a Magistrate is not incompetent afterwards to try 
it without the aid of a jury, if he has no personal or pecuniary interest in the subject 
of the chavge,— Queen v. JilooJcta Singh, 13 W. U. 60 : 4 B. L. R. A. Cr. 16. TNormanand 
Mitter, JJ. April 20, 1870.] '■ 

A Sessions Judge, finding in the course of a trial, as regards the examination of the 
accused person taken by the committing Subordinate Magistrate, that the provisions of 
a 346 of Act X. of 1872 had not been fully complied with, summoned the committing 
Magistrate and took his evidence that the accused person duly made the statement re- 
corded. Ihe Magistrate of the District objected to this proceeding of the Sessions Judge 
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contending tliat it was “contrary to law.’’. The Sessions Judge referred the question, 
whether or not his proceeding was contrary to law, to the High Court. Pei’ Stuart, G.J., 
Pearson, J,, Oldfield, J., and Straight, J.— That the privilege given by s. 121 of Act 1. of 
1872 is the privilege of the witness, i.e,, of the Judge or Magistrate of whom the 
question is asked ; if he waives such privilege, or does not object to answer to such ques- 
tion, it does not lie in the mouth of any other person to assort the privilege ; the refer- 
ence, the objection not having been taken by the Subordinate Magistrate, but by the 
Magistrate of the District, should be answered accordingly. Per Spankie, J. — That a 
Sessions Judge, while trying a case, cannot compel a committing Magistrate to answer 
questions as to his own conduct in Court as such Magistrate . — Empress v. CMd&a Khan, 
l.L. R., 3 All. 678. [.Stuart, O.J., and Pearson, Spankie, Oldfield, and Straight, JJ. 
March 14; 1881.-] 

1S2. No person who is or has been married shall be compelled to dis* 
Communications during dose any communication made to him during mav 

marriage, riage by any person to whom he is or has been 

married nor shall he be permitted to disclose any such communication un- 
less the person who made it, or his representative in interest, consents, except 
in suits between married persons, or proceedings in which one married per- 
son is prosecuted for any crime committed against the other. 

123; No one shall be permitted to give any evidence derived from im- 
Evidenco as to affairs of published official records relating to any affairs of 
-State. -State, except with the permission of tlie officer at 

the head of the depai'tment concerned, who shall give or withhold such per- 
mission as he thinks fit. 


124, No public officer shall he compelled to disclose communicatioi s 
, ... made to him in official confidence when he con- 

cia communica ions. gjders that the public interests would suffer by the 

disclosure. 


125. No -.Magistrate or police-officer shall he compelled to say whence 
Information as to commis- he got any information as to the commission of 
Sion of offences. any offence, and no revenue-officer shall be compel- 

led to say whence he got any information as to the commission of any offeuce 
against the public revenue. 

Explanation . — ‘ Revenue-officer ’ in this section means any officer employ- 
ed in or. about the business of any branch of the public revenue.* 


120. No barrister, attorney, pleader, or vakil, shall, at any time, Le 
Professional communica- permitted, unless with his client's express con- 
tions. sent) to disclose any communication made to him 

in the course; and for the purpose of his employment as -such barrister, 
pleader, attorney, or vakil, by or on behalf of bis client, or to state the 
contents or condition of any document with which he 'has become acquaint- 
ed in .the course and for the purpose of his professional employment, or to 
disclose any advice given by him to his client in the course and for the pur- 
pose of such employment : 

Provided that nothing in this section shall protect from disclosure — 

(1-) Any such communication made in furtherance of any illegal * 
purpose ; - 

(2) Any fact observed by, any barrister, pleader, attorney, or vakil, in 
the course of his employment as such, shovung that any crime -or fraud has 
•been committed since the commencement of his employment. 

* As amended by Act HI. of 1887 (an Act to amend the Indian Evidence Act, 1872), 

Ev. 9; 
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1872. It is immaterial wliellior the attention of such barrister, pleader,^ 

attorney, .or vakil, was or was not du-ected to such fact by, or on behalf of. 

Act 1. his client. 

Explanation . — The obligation stated in this section continues after the 
employment has ceased 


lUustraiions. 

(a.) A, a client, Bays to B, an attorney, ‘ I have committed forgery, and I wish yon 
to defend me.’ 

As the defence of a man known to be guilty is not a criminal purpose, this commu- 
nication is protected from disclosure. 

(If.) A, a client, says to B, an attorney, ‘ I wish to obtain poEscssion of property 
by the use of a forged deed, on which I request you to sue.* 

This communication, being made in furtherance of a criminal purpose, is not pro- 
tected from disclosure. 

{c.) A, being charged with embezzlement, rclnius B. an attorney, to defend him. 
In the course of the proceedings, B observes that an entry has been made in A's account- 
book, charging A with the sum said to have been embezzled, which entry was not in the 
hook at the commencement of his employment. 

This being a fact observed by B in the conrso of bis employment, showing that a 
fraud has been committed since the commencement of the piocccdings, it is not protected 
from disclosure. 

127. The provisions of section 126 shall apply to interpreters, and the 
Section 126 to apply to in- clerks or scn'iuits of barristers, pleaders, attorneys, 

toi-proters, &c. and vakils. 

128. If any party to a suit gives evidence therein at his own instance 
Privilege not waived by 0^ otherwise, hc shall not bc deemed to have con- 

voluntocring evidence. sented thereby to such disclosure as is mentioned 

in section 126 ; and if any party to a suit or proceeding calls any such 
barrister, pleader,! attomey, or vakil as a witness, he shall be deemed to have 
consented to such disclosure only if be questions such barrister, attorney, or 
vakil on matters which, but for such question, he would not be at liberty 
to disclose. 

129. No onq, shall be compelled to disclose to the Court any confidential 
Confidential communica- communication which has taken place between 

tions with legal advisors, him and his legal professional adviser, unless be 
offers himself as a witness, in which case he may be compelled to disclose 
any such communications as may appear to the Court neqessary to be known 
in order to explain any evidence which he has given, but no others. 

130. No witness who is not a party to a suit shall be compelled to pro- 
Pmluotion of title-deeds of duce bis title-deeds to any property, or any docu- 

witnossnotaparty. ment in virtue of which he holds any property as 

pledgee or mortgagee, or any document the production of which might tend 
to criminate him, unless he has agreed in writing to produce them with the 
person seeking the production of such deeds, or some person through whom 
he claims. 


* See B. 10, Act XVllI., 1872. 


t Sec B. 10, Act XYIII., 1872. 
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131. No one stall be compelled to produce documentsin his possession, 1873 

Production of documents other person would be entitled to refuse -- 

■whicti another person, having to produce il they were in his possession, unless Act 
possession, could refuse to such last-mentioned person consents to then.' nro- 

- duction. ^ 

132. A. witness shall not be excused from answering any question as '■ 
Witness not excused from any matter relevant to the matter in issue in 

answering on ground that any suit or in any civil or criminal proceeding, 
answer wiU criminate. gi-ouud tiiat the answer to such question 

will criminate, or may tend, directly or iudirectly, to criminate, such wit- 
ness, or that it will expose, or tend, directly or indirectly, to expose, such 
witness to a pehalty or forfeiture of any kind ; 

Provided that no such answer, which a witness shall be compelled to 
give, shall subject him to any arrest or prosecu- 
tion, or be proved against him in any criminal 
proceeding, except a prosecution for giving false evidence by such answer. 

Although a person under examination as a witness is bound by bis affirmation to tell v/ 
the truth, if he is examined on a point on which he is likely to criminate himself, his 
position should be explained to him by tbe Magistrate, as otherwise be may be indnccd, 
tbrongb ignorance of the state of tbe law, to deny the existence of the facts for feat of 
penal consequences. Altbongb, without such a warning, he may make a false denial, and 
thereby become guilty of tbe oficnce of intentionally giving false evidence, his offence 
will not be deserving of severe punishment. — Jadoonath Dntt, Ajypcllant, 2 0. L. R. 181. ' 
[Markby and Prinsep, JJ. April 18, 1878.] 

In a small-cause suit under ob. 39 of tbe Code of Civil Procedure on a promissory . 
note which was alleged to have been executed jointly by Gt and bis son V, V filed an 
affidavit in order to obtain leave to d^end tbe suit^ and, having obtained leave to dc- 
£e id, gave evidence at the trial on bis own behalf. On a subsequent trial of V for for- 
gery of bis fathei''s signature to the same promissory note, the affidavit and deposition of 
y in the^mall-cause suit were admitted as evidence against V. ETeld by Turner, C..T., 
and Innes and Kindersley, JJ., that both the affidavit and the deposition were properly 
admitted. By Eernau and Muttusdmi Ayyar, JJ., that the affidavit was properly admit- 
ted, but not tbe deposition. Per Turner, C.J., and Innes and Kindersley, JJ.-^Wliere 
-an accused person has made a statement on oath voluntarily and without compulsion on 
the part of the Court to which the statement is made, such a statement, if relevant, may 
be used against him on his trial on a criminal charge. If a witness does not desire to 
have his answer uscd\ against him on a subsequent criminal charge, he must object to 
answer, although be m'iy know beforehand that such objection, if tbe answer is relevant, 
is perfectly futile, so fqr as his duty to answer is concerned, and must be overruled.— i7ey. 

V. &o//al Doss, I. L. R., 3 Mad. 271. [ Turner, C.J., and Innes, Eernan, Kindersley, and 
Muttnsdmi Ayyar, JJ. Feb. 14, 1881. 

133. An accomplice shall he a competent witness against an accused 

person j and a conviction is not illegiil merely 
, Accomplice. becunse it proceeds upon tbe uncorrobor.ited testi- 

mony- of an accomplice. 

An approver’s uncorroborated evidence is not sufficient as proof against other per- 
sons. — Queen v. Isacn Mundle and others, 8 W. R. 8. [Jackson and Glover, JJ. May 4,' 

1866.] 

A jury may convict upon tbe evidence of .an accomplice, though not corioborated, 

• so as to show the prisoner’s actual participation in the offence. S. 28, Act II. of 1855, 
applied only to the old Supreme Courts and tbe rules and practice prevailing in them ; 
and does not show that in tbe Courts of the mofussil, corroborative evidence is legally 
. requisite' to support the testimony of an accomplice. — Queen v. Qadai Raont, 5 W. E. 11. 
[Seton-Karr and Maopherson, JJ. Jan. 16) 1866.] ' . / 

The testimony of ’an accomplice is not alone sufficient for a conviction. The corro- 
. boration must be on matters directly connecting the prisoner with the offence of which 
he is accpsed ; and the evidence of two or more accomplices requires confirmation equally 
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witli tlie testimony of ona.— Queen v. Dmarka, 5 W. S. 18 ; 1 Inti. Juv. N. S. 100. [Kemp, 
Setou-Karr, and Jackson, JJ. Jan. 26, 1866.] 

Case of murder, wliere those prisoners whose conviction depended on tlie uncorro- 
bornted evidence of ncoomplices and an accessary after the fact, were acquitted. In cases 
of view by assessors of the scene of the alleged ofEcncc, it was held that the .Judge 
could not delegJite his own function of cxamiiiing the witnesses on the spot, to the 
assessors, who cannot, under s. 348 of the Code of Criminal Procedure (Act XXV. of 
1861), speak to, or communicate with, any otiier person than tiic ofiiccr appointed 
to conduct them to the place. — Queen v. Chutterdharcc Singh and others^ 6 IV. 11. 59. 
[Norman and Campbell, JJ. April 4, 1866. J 

When evidence is given by an approver, it is not important to consider whether a 
story told by the accused to him tallies with that made to another person. — Queen v. 
JUcetaram JUijtce and another, 1 lud. Jiir. N. S. 171. [Norman, Jackson, and Campbell, 
JJ. April 10, 1866.] 

The uncorroborated testimony of one or more accomplice or accomplices is sufTicient 
in law to support a conviction (see Act I. of 1872, s. 133). The evidence of accom- 
plices should not be left to the jury without such directions and observations from the 
Judge as the circumstances of the case may require, pointing ont to them the danger of 
trusting to such evidence when it is not corroborated by other evidence. The omission 
to do so is an error in law in the summing-up by the Judge, and is, on ai)peal, a ground 
for setting aside the conviction, when the Appellate Court thinks that the prisoner has 
been prejudiced by such omission, and that there has been a failure of justice. I’hc 
nature and extent of the corroboration requisite, explained and illustrated. The word 
" reverse” in ss. 419 and 426, Code of Criminal Procedure, means to make void, to set 
aside or annul, and not merely to change or turn into tno contrary. — Queen v. Elahi 
5«®, 6 W, R. 80 ; B. L. R. Sup. Vol. 459. [Peticock, O.J., and Kemp, Seton-Karr, and 
Phear, JJ. May 29, 1866.] 

A verdict of guilty of dacoity against certain of the prisoners sot aside on the 
ground of misdirection, the Judge having omitted to point out to the jury the danger of 
relying upon the uncorroborated testimony of accomplices. — Queen v, Khotuh Sheihk and 
others, 6 W. B. 17. [ Norman and Campbell, JJ. July 2, 1866. ] 

A person m.ay call the woman with whom ho is aceused of having had sexual inter- 
course as a witness on his behalf, A persou is not, by reason of being an accomplice, 
disqualified from giving evidence cither for or ng.ainst a prisoner. — Efjevenee in the Case 
of bheihh Bechoo, 6 W. R. 92. [Kemp and Murkby, JJ. Dec. 19, 1866,] 

ffeld that the English practice should be follov/ed .as to the amount of corroboration 
required to support the evidence of an accomplice, which is, that when he speaks as to 
two or more persons having been concerned in the same offence, his testimony should 
be confirmed, not only as to the circumstances of the case, but also as to the identity 
of the prisoners ; and that any prisoner as to whom his testimony is not supported 
should be acquitted, [ See the comments on this case in Iteg. v. Grami hm Bharoji and 
other's (6 Bom. H. C. R. Or. Ga. 57). — Reg. v. Imdm valad Bdbaii, Bald valad Bdban , and 
Joti bin JUahadev, 3 Bom. H. C. R. 57.] [Conch, C.J., and Warden, J. April 15, 1867.] 

Conviction and sentence set aside [Glover, J., dissenting ] as to two of the prisoners 
on the ground that there was a misdirection to the jury, because the Judge, in sum- 
ming up, omitted to advise the jury not to convict upon the uncorroborated evidence of 
an approver, and because he treated ns corroborative that which was no corroboration 
mlaw. — Queen v. Naimb Jan and others, 8 W. R. 19. [ Kemp, Maepherson, and Qlovei*, 
JJ. June 24. 1867. ] 


The evidence of an approver, for whose appearance at the trial there was not the 
Bligntest reason, and the mere fact that in the houses of each of the four prisoners onlv 

one aTt.lP.lA rvf flio Qf/\ 1 an £ - 1 ’ jl _ . «i 
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one article of the stolen property was found, was held insufficient, under the circum- 
;e, where the best witnesses were not examined to support a conviction 
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stances of this case. 

„ i^oov wAvucDooo >YCic iiwu cikivmiltcu iiu ttuuuori; a convictior 

01 tne prwsoners on a charge of dacoity . — Queen v. Ram Sagor and others, 8 W. R. 67 
[Loch and Seton-Karr, JJ. Aug. 6, 1867.] , o oi. 

Bhould not be convicted on tbe' sole and uncorroborated evidence of -an 
o® after a pardon was grjinted to him —Queen v. Nun- 

hoo and others, 9 W. R. 28. [Kemp and Jackson, JJ. Mar.’S, 1868.] 

There is no rule of law that the nnoorroborated evidence of an accomnlice is inanffi 
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■ Id a case in wliich the principal evidence against an accused is the evidence of -an 
approver, the Sessions Judge should carefully warn the jury of the infirmity which 
attaches to that evidence, and he should also tell them (if the fact he so} that the ap> 
prover is speaking under the infiuence of an offer of conditional pardon. The conobo- 
ration of the evidence of an approver should arise from other evidence relative to facts 
which implicate the prisoner in the same way as the story of the approver does. Evidence 
of character and previous conduct of a prisoner, being matters of prejudice, and not 
direct evidence of facts relevant to the charge against the prisoner , ought not to be 
allowed to go to the jury . — Queen v. Syhnnt Nath Banerjee, 10 W. R. 17 ; 3 B. L.'R, 
3n. [Phear and Hohhouse, JJ. July 14, 1868.] 

Where the Magistrate erroneously treated a witness as an accomplice, and griinted 
him a conditional pardon, fteld that bis evidence did not require corroboration. — li.ey. v. 
EktteehanA VaMdohdnd, 6 Bom.'H.C. R. 86. [Warden and Sargent, JJ. Sep. 2, 1868.] 


A, Sessions Judge should not permit the evidence of an approver, who was examined 
as a witness before the committing Magistrate, to be laid before the jury by whom the 
prisoners were tried. — Pro., Oct. 3i; 1868, 6 Mad. H. G. R. Ap. 21. 

Sield that, where the prisoners were charged under s. 148 of the Penal Code of riot- 
ing armed with deadly weapons, abd also under s. 324 of voluntarily causing hurt by 
diingerous weapons, they should have been sentenced only under one or other of these 
seotions, the charges being properly speaking only altern.'itive charges. The High 
Court refused to interfere with the reception by the Sessions Judge of the uncorrobo- 
rated evidence of accomplices . — Queen v. Dina Sheikh aiid others, 10 W. R. 63; 3 B. L. R, 
15n. [Phear and Hohhouse, JJ. Deo. 16, 1868.] 


Rule as to corroboration of the evidence of approvers laid down genentlly, and in 
a case where the charge is one of belonging to a gang of dacoits under s. 400 of the Penal 
Code . — Queen v. Bala Gkand Das, 11 W. R. 21. [Norman and Jackson, JJ. Mar. 10, 1869.] 


The unsupported evidence of an approver (especially if in itself unsatisfactory! is 
not suffident to support a conviction . — Queen v. Chirag All and another, 12 W. 11. 6, 
[Maepherson and Jackson, JJ. June 14, 1869.] 

Held that where the evidence of an accomplice is uncorroborated, the correct pr.ac- 
tice requires Sessions Judges not merely to toll the jury that it is rmnsual to convict on 
such evidence, but that he should also tell them that it is unsafe, and contrary both to 
prudence and practice to do so ; yet that his omission to state this does not amount to 
an error in law. Beg. v. Im&m valad Bdban and another (3 Bom. H. C. R. Or. Ca. 57) 
commented on. — Beg. v. Qama bin Dhdroji, 6 Bom. H. 0. R, 67. [Conch, C.J., and 
Warden, J. Sep. 22, 1869.] . • , 

Whero a Sessions Judge, in his charge to the jury in a case in which an approver- 
accomplice gave his evidence, drew the attention of the jury to the necessity for re- 
quiring corroboration to the approver’s evidence before they could convict upon it, and 
the jury, notwithstanding his charge, convicted upon the uncorroborated evidence of 
the accomplice, it was held, following a Full Bench case cited, that the High Court 
could not interfere with such conviction. Where a Sessions Judge omitted in his charge 
to the jury to comment on different parts of the evidence for the defence, to which he 
amply alluded as being unimportant, and allowed evidence as to character and hearsay 
evidence to go to the jury, the High Court acquitted the prisoner, the other evidence in 
' the case being insufficient for conviction. Evidence as to char.octer ought not to be laid ( 
before a jury, but should only be taken and considered by the Sessions Judge in award- ■ 
ing punishment . — Queen v. JUohima Clmnder Bass and others. Ajipellants, 16 W. R. 37 ; ' 
6 B, L. R. Ap. 108. [Jackson and Mookerjee, JJ. Mar. 8, 1871.] 

Where, although the Judge thought Jihat the evidence of two witnesses was inadmis- 
sible against the prisoner as being the evidence of accomplices, yet he did not think the , 
evidence in the case legally sufficient to justify the conviction of the prisoner, the High 
Comt declined to interfere under s. 404, Code of Criminal Procedure (Act XXV. of 
1861), considering that, the question of admissibility was a quite different matter from 
that of credibility . — Government of Bengal v. Bdzimnddin, 18 W. R. 3. [Bayley and 
Mitter, JJ. May 16, 1872.] 

The corroboration which is needed in order to make the testimony of an .approver 
witness trustworthy should be corroboi atiou derived from evidence which is indepen- 
dent of accomplices, and not vitiated by the accomplice character of the witness, and fur- 
ther, should be such as to support that portion of the accomplice’s testimony which 
makes out that the prisoner was present at the time when the crime was committed, 
aud' participated in the acts of commission. The statement must not merely be generally 
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187S. true but true in tlie pnrticulnr points wliicli affect tbc persons accused.— • v, 

1_ Mohesh Biswas -and others, 19 W. R. IG; 10 B. L, B, 46.';n. [Phear aud Ainslio, JJ. 

Act 1. Jan. 23. 1873.] 

Althongb, under s. 133 of the Evidence Act il. of 18721, the conviction of .i pri- 
soner, on the nneorroborated testimony of an accomplice, is not illegal, the Court, liav- 
ing reference to ill. h, s. IM of th.at Act, considered in this case that the accomidioc w.as 
unwor'hy of credit. — Queen v. Luelmce Pershad, 19 W. R. 43. [Kemp and Pontifex, 
JJ. Mar. 5, 1873.] 

Under s. 133 of the Evidence Act (T. of 1872), a conviction is not illegal, merely 
because it proceeds upon the nneorroborated testimony of an accomplice. — Queen v. 
Koa and others, Appellants, 19 W. R. 48. [Kemp, J. Mar. 22, 1873.] 

Although, by s. 133, Act I. of 1872, an accomplice is a competent witness against .an 
accused person, and a conviction would not be illegal merely because it proceeded upon 
the uncorroborated testimony of an accomplice yet it would be unsafe, w’hcro the tes- 
timony of the accomplice is not corroborated in any material point, except by the con- 
fession of a fellow-prisoner, whoso testimony likewise requires corroboration, to convict 
the accused. — Queen v. Udhan Bind and others, 19 W, R. 08, [Kemp and Phear, JJ. 
April 28, 1873.] • 

Tlie Court (Mitter and Pontifex, JJ., Glover, .7., dissenting) refused to convict in this 
case on the uncorroborated testimony of .an accomplice, who had previously been convicted 
of thesiime offence on her own confession. Per Glover, .7. — 7n a case triable by the Ses- 
sions Court a Magistrate has power to commit the .accused to the Sessions after he has 
once discharged him. Quarc. — If the jury in a Sessions trial are not sworn is the omis- 
sion one which could be covered by s. 13 of the Oaths Act (X. of 1873). — Queen v. Bani^ 
sodoy Chveherhutty, 20 W. R. 19. [Glover, Mitter, and Pontifex, JJ, June 9, 1873.] 

The evidence requisite for the corrobonation of the testimony of an .accomplice mnst 
proceed from an independent and reliable source, and previous statements made by 
the accomplice himself, though consistent with the evidence given by him at the trial, 
are insufficient for such corroboration. The confession of one of the prisoners cannot 
be used to corroborate the evidence of an accomplice against the others. — Beg. v. il/d/d- 
pd bin Kapand and others, 11 Bom. H. C. R. 19G, [NAnAbhdi Haridds and Larpont, JJ. 
July 16, 1874.] 

An accused person cannot be convicted solely upon the evidence of -persons who .are 
more or less participators in the crime of which be is accused. Where a witness admits 
that he was cognizant of the crime ns to which he testifies, and took no means to prevent 
or disclose it, his evidence mnst be considered as no better than that of an accomplice. — 
Queen v. Chando Chandalinee and others, 24 W, R. 66. [Markby and McDoncll, .1 J. 
Sep. 13, 1876.] 

A conviction based on the testimony of approvers, uncorroborated as to the identity 
of the accused person, c.anuot be sustained, .and confessions of co-prisoners, implicating 
him, cannot be accepted .as sufficient con’oboration of such testimony. — Beg. v. Budlia 
Nauhu, I, L. R,, 1 Bom. 476. [Westropp, C J., and Ndudbhdi ITaridds, J. 1870.] 

S. 133 of the Evidence Act (I. of 1872) in umnistakable terms lays it down th.at a 
conviction is not illegal merely because it proceeds up»m the u- corroborated testimony of’ 
an accomplice, and to hold that corroboration is necessary is to refuse to give effect to 
this provision. The rule in s, 114 of the Evidence Act coincides with the rule observed 
in England, that, though the evidence of an accomplice should bo c.arefully scanned and 
received with caution, and may be treated as unworthy of credit, yet if the juiy or the 
Court credits the evidence, a conviction proceeding upon it is not illegal. — J}eg. v. 
Bdmasdmi Padaydohi, I. L. R., 1 Mad. 394. ' [Morgan, O.J., and Xiudersldy, J. Mar. 16, 
^ 1878.]' 

Per Field, J. — That there is a grave doubt whether the deposition of an .approver, 
taken before the committing M.agistrate, may be used .as evidence against his accomplices 
on their trial before the Sessions Court, the conditional pardon of the approver having 
bom withdrawn. Where a conditional pardon, granted tb an approver, is. withdrawn 
under s. 349. of the^ Criminal Procedure Code by the Sessions Court, the Judge ought to 
wait till the couclusion of the trial of the accomplices, and then, before passing judgment 
OT them, if found guilty, proceed .against the approver. — In the Matter of Joy utldee 
Paramamohand others, 7 C. L. E. 66. [White and Field, JJ. 1880.] 

Quoere. Whether the deposition of an approver taken before the committing Magis- 
trate m.ay be used in the Sessions Court as evidence against accomplices, the approver 
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having retracted his former statement, and the conditional pardon having in consequence 
been withdrarvn. ^e& JoyvMce Parataanieh, 7 C. L. R. 6G. — Nanha Malla v. Empress, 

' 13 C. L. B. 326. [Ptinsep and Tottenham, JJ. Aug. 31, 1883.] 

It is open to a Judge in charging the jury to express his opinion as to the efEect 
of a certain portion of the evidence ; but he should always be careful to add that it is 
for the jury to form their own opinion. Exact, correspondence in details of several 
statements made by an approver in the course of a trial is not corroborative evidence 
such as is ordinarily required to make it safe to convict a particular prisoner. Confes- 
sions of prisoners are not, as against their fellow-prisoners who were not present when 
the confessions were made, such corroborative evidence of the statement of an appro- 
'ver as would justify th&conviction of the other prisoners thereon. Confessions of two 
of several accused persons made in the absence of the others are of no weight against 
the latter. Such confessions, as well as the statements of approvers, are always regard- 
ed as tainted ; because from the position occupied by the person making them, they 
are not entitled to the same weight on the evidence of ordinary witnesses. An accused 
person is not bound to' account for his movements at or about the time an offence was 
committed, unless there has been given legal evidence sufficient, primA facie, to convict 
him'of the offence. — Queen-Empress v. Bepin Biswas, I. L. B., 10 Cal. 970. [Prinsep and 
Maepherson, JJ. June 26. 1884.] 
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A Court of Session, under s. 338 of the Criminal Procedure Code, tendered a pardo n 
to an accused person charged jointly with two others for the same offence, who had 
pleaded guilty. The tender was accepted, and such person was examined as a witness 
against the other accused. Held that the tender of pai'don was not improperly made, 
and the evidence of the approver was admissible. Per Duthoit, J. — ^The [word “ sup- 
posed ” in B. 338 must be taken merely as intended to exclude the case of a man who has 
actually heen convicted of the crime, and not the c.'ise of a man, who, although admitted 
to be a party to the ciime. is unconvicted. — Queen-Empress v, Kallu, I, L. B., 7 All. ICO. 
[,Petheram, C.J., and Duthoit, J. Nov, 14, 1884.] 

* \ 

The law in India, as expressed in s. 133 and s. 114 of the Evidence Act, and which 
is in no respect different from the law of England on the subject, is that a conviction 
based on the uncorroborated testimony of an accomplice is not illegal, that is, it is not 
vnlawfnl; but experience shows that it is unsafe, and hence it is the practice of the Judges, 
both in England and in India, when sitting alone, to guard &eir minds carefully 
against acting upon such evidence when uncorroborated, and, when trying a case with a 
jury, to warn the jury that such a course is unsafe. There must be some corroboration 
independent of the accomplice, or of a co-confessing prisoner, to show that the party 
accused was actually engaged directly in the commission of the crime charged against 
him. A second accomplice does not improve the position of the first, and, if there are 
two, it is necessary that both should be corroborated. The accomplice must be corro- 
borated' not. only as to one but as to all of the persons affected by the evidence, and 
corroboration of his evidence as to one prisoner does not entitle his evidence against 
another to he accepted without corroboration. B. v. ll'^W (6 0. and P. 696), B. v. Bghe 
(8 C. and P..261), jH. v. Addis (6 0. and P. 388), and R. v. Wilkes (7 C. and P. 272), 
referred to. The possession of property taken from a murdered person is not adequate 
corroboration of the evidence of an accomplice charging such person in possession with 
participation in the murder ; though it would, no doubt, be corroboration of evidence 
that the prisoner participated in a robbery, or that he had dishonestly received stolen 
property. In the trial of B, S, and M, upon a charge of murder, the evidence for the 
prosecution consisted of (i' the confession of F, who was jointly tried with them for the 
same offence ; (ii) the evidence of an accomplice ; (iii) the evidence of witnesses who 
deposed to the discovery in B’s house of property belonging to the deceased ; and ( iv) 
the evidence of witnesses who deposed that, on the day when the deceased was last seen 
alive, all the prisoners were seen together near the place where the body was afterwards 
found. JEltid that there was no sufficient corroboration of the statements of the accom- 
plice or of .the co-confessing prisoner P. — Queen- Empress v. Bam Saran, I, L. R., 8 All. 
306. . {Straight and Tyrrell, JJ. Nov. 11, 1886.] 

Criminiil Courts dealing with an approver’s evidence in a case where several persons 
are charged should require corroboration of his statements in respect of the. identity of 
each of the individnals accused. Queen-Empress v. Bam Saran (I. L. B., 8 All. 306), 
Queen-E}iipress v. Kure (2 We'^ly Notes, 1886, p 65), and Beg. v. Mullins (3 Cox, C. C., 
526). referred to. A, B, M, B, and N, were tried together on a chaise under s. 460 of the 
Penal Code, .The principal evidence against all of them was that of an approver. 
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Acrainst A B, and M, there was the further evidence that they produced certain portions 
of the property stolen on the night of the crime from the house where the crime was 
committedf With regard to R, it was proved that he was present when B pointed out 
the place where some of the property was dug up, hut he did not appear to have said 
nny tiling or give nny diroctions iilioufc it* JScld^ witli reference to nnd M| tuiit it 
could not be said that their recent possession of part of the stolen property, so soon 
after it had been stolen, was not such corroboration of the approver’s evidence of their 
participation in the crime as entitled the Court to act upon his story in regard to those 
particular persons. Seld that, inasmuch as there was no sufficient material to warrant 
the inference of guilty knowledge on R’s part, and, with regard to N , no property was 
found with him or produced through his instrumentality, both R and N ought to have 
been acquitted. — Queen- Eiiijarcss v, Suldeo, I. L. R., 8 All. 509. ([Straight, Offg. C.J. 
June 28, 1886. ] 


Number of witnesses. 


134. No particular number of witnesses shall 
in any case be required for the i>roof of any fact. 


Held by the majority of the Court (Campbell, J., dissenting) that the evidence of 
one witness uncoiToboratcd is not legally sufficient for a conviction of pcrjni'y. — Queen v. 
Lai Chand CoKrah Chomitcedar and othere, 5 W. R. 23 ; 1 Ind. Jur. N. S. 83. [Peacock, 
C.J., and Bayley, Norman, Pundit, and Campbell, JJ. Feb. 7, 18CC.] 


Comparison of signatures is one kind of corroboration which would justify a con- 
viction on the testimony of a single witness in a case of false evidence . — Queen v. Baliliorce 
Chomley, 6 W. R. 98. [Seton-Karr, J. June 6, 1866.] 

A person accused of perjury is entitled to have the specific charge made ag.ain8t 
him tried quite independently of a like charge against another person, and the Court of 
Session must find judicially whether all, or, if not all, which of the particular charges of 
perjury, where there is more than one charge, is made out against each prisoner. A 
conviction for perjury, moreover, should not he sustained on the bare testimony of one 
witness.— V. Khoah Lull and others, 9 W. R. 66. [Phear and Hobhonse, JJ. May 
12, 1868.] 


The evidence of one witness in cases of perjury is sufficient to establish ihe factum 
of the statement which is charged as being false. The mc.'isurc of punishment is a 
matter entirely in the discretion of the Court of Session . — Queen v. issen Ckunder Qhose 
Patri, 14 W. R. 63. [Jackson and Mitter, JJ. Sep. 12, 1870.] 


Chapter X, — Op the Examination op Witnesses. 

185. The order in wliioh witnesses are produced and examined shall be 
Order of production and regulated by the law and practice for the time 
examination of witnesses. being relating to civil and criminal procedure re- 
spectively, and, ill the absence of any such law, by the discretion of the 
Court. 


136.' When either party proposes to give evidence of any fact, the 
Judge to decide as to ad- J udge may ask the party proposing to give the 
missibihty of evidence. evidence, in what mannar the alleged fact, if proved, 

would be relevant ; and the Judge shall admit the. evidence, if he thinks that 
the fact, if proved, would be relevant, and not otherwise. 

If the fact proposed to be proved is one of which evidence is admissible 
on y upon proof of some other fact, such last-mentioned fact must be pi’oved 
betore evidence is given of the fact first mentioned, hnle-ss tlie party undertakes 
to give proof of such fact, and the Court is satisfied with such undertaking. 
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If th© i’elBVaiicy of one alleged fact depends upon another alleged fact 1873, 

feeing first proved,. the Judge inay, in his di^retion, either permit evidence of •— 

the first fact to be given before the second fact is proved, or require evidence Act 1, 
to be given of Ijhe second fact before evidence is given of the first fact. ^ ' 

lllwstration^ 

(fl.) it is proposed to prove a statement about a revelaut fact by a person alleged to 
be dead, wfeicb statement is revdant under section tbirtyrtwo. 

The fact that the person is dead must be proved by the person, proposing to prove 
the statem'ent, bdore evidence is given of the statement. 

(&.) It is proposed to pfove, by a copy, the contents of a document said to be lost-. 

The fact that the original is lost must be proved by the person proposing to produce' 
the copy, before the copy is produced. 

(o.) A is accused of receiving stolen property knowing it to nave been stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property.. The Court 
may, in its direction, either require the property to be identified before the denial of the" . 
possession is proved, or permit the denial of the possession to be proved before the pro* 
party is identified. 

' (d!.) It is proposed to prove a fant (A) which is said to have been. the cause or effect 
of a fact in issue. There are several intermediate facts (B, C, and t)), which must be 
shown to -exist before the fact (A)^can be regarded as the cause or effect of the fact in 
issue, The Court may either permit A to be proved before B, 0, or D is proved, or may 
require proof of B, C, and D before the pefmitting proof of A. 

187. The examination of a witnesa by the 
Examination-in-Bluefi t>arty who Calls him aball be called his examination- 

in-chlef. 

The examination of a witness by the adverse 
Cross-examination. ^arty shall be called his croas-examibatiob. 

The examibation of a witness, subsequent to the cross-examination by 
. . the party who called him, shall be called his re- 

Be-exammation, examination. 

Order of examination. 138. Witnesses shall be first examirted-ib-ohief, 

BirecUon of te-exaiaina» ' theb ( if the adverse party so desires) cross-examin- 
•tion. edj then (iftb^e party calling him so desires) re- 

examined. 

The examination and cross-examination must relate to i-elevabt facts, 
but the cross-examination need not be confined to the facts to which the 
. Witness testified on his examination-in-chief. 

- The re-examination shall be directed to the explanation of matters re- ,.i 
ferred to in cross-examination ; and if new matter is, by permission of the 
■ . Court, introduced in re-examinationj the adverse party may further cross- 
- examine upon that matter. 

It is irregular to allow a witness to be examined on behalf of the prosecution after 
tbe prisoner had made his defence, when the witness is not a witness to contradict any 
. new case set np by the prisoner. Where, however, the prisoner bad full notice of the 
evidence which was to be given' by. such witness, and made bis defence in allusion to the 
evidence of 'the witfless, the High Court refused to set aside the conviction, having regard 
to s. 439 of tbe Criminal Procedure Code . — Queen v. Sham EasTiore Holdar, 13 W, E, 86, 
[Norman, Offg. O. J., and Bayley, J. Mar. 6, ISTO.j 

. A prisoner, charged together with others with being a member e£ an unlawful assem- 
bly, made a statement before tbe committing Magistrate implicating bis fellow-prisoners 
ond another person. He subsequentlywitbdrew this statement, and made another, in which 
be endeavoured to exculpate himself. Held that this statement was not evidence against 
-the other prisoners under s. 30 of the Evidence Act. It was not a confession, nor did it 
amount to any admission by the prisoner that he was guilty in any degree of tbe offenbe 

- ' Ev. 10. 
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charged ; but it was simply an ondeavonr on hia part to explain his otfn prcsctocc'on't'bb 
. occaaiou in such a manner as to exculpate himself, and any mention made by him in such 
" a statement of other persons having been engaged in tho_ riot was altogether irrelevant, 
and not evidence against them. At a trial before a .Sessions Court, the Judge, da tlio 
esamination-in-chief of the witnesses for the prosecution being finished, questioned the 
'witnesses at considerable length upon the points to ‘which he must have known that the 
•cross'-esamination would certainly and property be directed. JIcM that such a course of 
procedure' Was irregular, and opposed to the prbvisions of s, 138 of the Evidence Act. It 
is not the province of the Court to examine the witnesses, unless the pleaders on dither 
side have omitted to put some material question or questions ; and the^ Court should, as 
a general rule, leave the witnesses to the pleaders to bo dealt with ns laid down in s. 138 
of the Act— Jvbor JBux'ltasi v. J&njpms, ‘L L. E-,,'6 Cal. 279 ; 7 C. L, B, 336. [Garth, C.J., 
and Tottenham, J. July 20, 1880.3 

Where a riot occurred, and complaints Were lodged by both parties, the Witnesses tofr 
the prosecution were in each case in turn cxamincd-in-cliiof, then also in turn cross-ex- 
amined, and iu like manner re-examined, and the Court thereupon discharged the accused 
in one case, and called upon the accused in the other to go into his defence. JTcld that 
the procedure adopted was improper, and that there should be a now trial. JBmjfrcss v. 
^Chandra Nath Siroar (I. L. B., 7 Cal. 66 ; 8 C. L. B. 352) followed. The provisions of s. 
439 of the Criminal Procedure Code in no way aflTects the powers of the High Court ns a 
'Court of Eevision vested in it by the High Courts Act . — In the Matter of Chaliorvri Lull, 
13 0. L. B. 276. [Prinsep, J. Aug. 13, 1883.] 

139. A person summoned to produce ‘a document does not become a 
'Cross-examination of person ‘witness by the mere fact that he produces it, and 
•called to produce a document, cannot be cross-examined unless and until he is 

eallcd as a witness. 

Witnesses to character. 140. Witnesses to cliaractct may be cross-ex- 

amined and re-examined. 

heading questions. 141. Any question suggesting the answer 

— which the person putting it wishes or expects to 

receive, is called a leading question. 

142. Leading questions must not, if ohjeoted to by the adverse party, be 
Wlion they must not bo i^sked in an •exa'mination-in-chief, or in a re-exami- 
‘asked. nation, except with the pemission of tlio Court. 

The Court shall permit leading questions as to matters which are intro- 
ductory or undisputed, or which have, in its opinion, been already sufficiently 
proved. 

When they may he asked, 143. Leading questions may be asked in cross- 

examination. 

144. Any ■witness may be asked, whilst under examination, -wlietber any 
Ertdenoe as to matters in contract, grant, or other disposition of property, as 
. -writing. to which he is giving evidence, was not contained 

in a document, and if he says that it was, or if he is about to make any state- 
ment as to the contents of any document, -which, in the opinion of the Court, 
ought to be produced, the adverse party may object to such e'vidence being 
• given until such document is produced, or until facts have been proved which 
entitle the party who called the witness to give secondary evidence of it. 

JEa^?a«affon.-— A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements are in 
themselves relevant facts. 

* ,■ Xlhistration, 

The question is whether A assaulted B. 

•11 S ^®poses that he heard A say to D, ‘ B wrote a letter accusing me of theft, and I 
wm h.e revenged on him,' This statement is relevant, ns showing A’s motive for the 
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assault, and evidence May- be given of? it, tboagb no other evidence- is given about .the 1872^: 
letter. ' _:_ 2 ^ — 

145‘J A vritneas may be cross-examined as to previous- statements' made 1-^ 
Cross^simiiiatiftu astopre- ^7 »» writing,; or reduced into vmting, and re- 

'vioS^feteu iento. i n levant to, matters in question, without such writing, 
being shown-to himj'^o^^TSeing "proved-; but'if it is intended to contradict him* 
by the writing, Kis' attention musi^ before-ihe writing can be- proved, be called . 
to those parts of it whioH^are to, bo used for the purpose of contradicting him. 

Remarks-upon the objectionahle practice of- -permitting police-officers to conduct pro- - 
secutions in the Sessions Oonrt, witness, when, under examinatiw-in-chief before the 
Court ofi Session, should not have his attention directed to his deposition- before the 
kijagistrate.- He may, under s. 23, Act II. of 1855, be cross-examined ’Os to previous 
etatements made by him in writing, when his attentibn may be- drawn to the parts of the 
former, writing which are to be used- for the purpose of contradicting him. — Qmon-r. 

Mam- Ghunier- Sircar and another^ 13 W. B. 18. (^cmp and Jackson, JJ. Jan.t29, 1870..3 - 

14:6. When a witness is cross-examined, he. may, in addition to the ques- 
. Questions lawful in cross- hereinbefore referred to, , be asked’, any ques- 

examinatiom. ' tions whicb.tendr:— - * 

(1^ to test his veracity ;; ' ' ' 

(2) ' to discover who he is, and-'wh'at is his position in life ; or 

(3) tb shake his credit, by injuring his character, although the answer to» 
such questions might tend, directly or indirectly, to criminate him, or might 
expose,, dr tend, .directly. or indirectly, to expose him to a penalty or forfeiture. 

W?. If any such question relates to a- matter relevant to the suit or • 

• When witness to bo com- proceeding, the provisions of section 132 sliall ap- 
pelled to answer. gly thereto., 

1'48.. If any sucli question relates tO a matter not relevant' to the suit' 
court to decide when ques- proceeding, except in so far as it affects the cre- 
tion oh'all bo askod, and when dit' of the witness, by injuring his character, the- 
witness compelled to answer.- Court shall decide whether or not the witness shall 
be' compelled to answer it, and may, if it thinks fit, warn th'e witness 
that he is not obliged' to answer it.. In exercising its discretion,, the Court.- 
shall have regard to the-followmg considerations': — ' ' - ' 

(1.) Suoh questions are- proper if they are -of such a < nature that the* 
ttuth of- the imputation conveyed by. them woxild seriously affect the opinion.', 
of the Court as to the- credibility of the, witness on the matter' to which ha. 
testifies ; - 

(2.) Such questions- are- improper if the imputation-which they convey- 
relates - to matters so remote in time, or of such a character, that the truth-* 
of the imputation would not affect, of would affect- in a slight degree, the- 
opinion of the Court- as- to the credibilil^ of tlia - -witness on the matter toi 
which he testifies : • 

,(3.‘) Such questions are- improper if' there is a- great disproportion be*- 
f?ween- the importance of the imputation made ‘against the -witness’s cliafacter - 
and the-importance-of- his' evidence ; 

•(4'.) The Court may, -if it sees fil^ draw, from the witness’s refusal to an-- 
swer, the inference that the answer, if given, would be luafavourable; . 

149. No .such question as is referred to in section' 148 ought to b'e asked,' 

Question not to bo asked the person asking it has r^sonable grounds 

without reasonable grounds. for- thinking that the. imputation' which it conveys 

is well-founded,. 
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Illustrations. 

(a.) A barrister isinstrnctecl by an attorney or vakil that an important witness is a 
dak&it. This is a reasonable grourid for asking the witness whether ho is a dakAit. 

(S.) A pleader is informed by a person in Court that an important w’itness is a dnkdit. 
The informant, on being questioned by Ibeplcador, gives satisfactory reasons for his state- 
ment. This is a reasonable ground for asking the witness whether he is a dak Ait. 

(o.) A witness, of whom nothing whatever is known, is asked at random whether ho 
is a dakiiit. There are here no reasonable grounds for the question. 

(d.) A witness, of whom nothing whatever is known, being questioned as to his modo 
of life and means of living, gives unsatisfactory answers. This may be a rcasouablo 
ground for asking him if he is a dakAit. 

150i If the Court is of opinion that any such question was ashed with- 
Procoduro of Court in case reasonable grounds, it may, if it was asked hy 
of question being asked with- any barrister, pleader, vakil, or attorney, report 
out reasonable grounds. circumstances of the case to the High Coui’t, 

or other authority to which such barrister, pleader, vakil, or attorney is sub- 
ject in the exercise of his profession. 

151. The Court may foi’bid any questions or inquiries which it regai’ds 
Indecent and scandalous as indecent or scandalous, although such questions 
questions. or inquiries may have some bearing on the ques- 

tions before the Court, unless they relate to facts in issue, or to matters 
necessary to be known in order to determine whether or not the facts iu^.. 
issue existed. 

152- ThO Court shall forhid any question which appears to be in- 
Questions intended to insult tended to insult or annoy, or which, though proper 
or annoy, in itself, appears to the Court needlessly oflensivo 

in form, 

158. When a witness has been asked, and has answered, any question 
Exclusion of evidence to ’w’hich is relevant to the inquiry only in so far as 
contradict answers to ques- it tends to shake his credit by injuring his charac- 
tions testing voracity. evidence shall be given to contradict him ; 

but if he answers falsely, he may afterwards be charged with giving false 
evidence. 

Exception 1 . — ^If a witness is asked whether he has been pi’eviously con- 
victed of any crime, and denies it, evidence may be given of his previous 
conviction. 

Exception 2 . — If a witness is asked any question tending to impeach 
his impartiality, and answers it by denying the facts suggested, he may bo 
contradicted. 

nixtstrations. 

(a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a fraudulent 
claim. He denies it. 

Evidence is offered to show that ho did make such a claim. 

The evidence is inadmissible. • . - ' 

(6.) A witness is asked whether he was not dismissed from a situation for dishonesty,. 
He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c.) A afiSrms that on a certain day bo saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He denies it. 

B^dence is offered to show that A was on that day at Calcutta. 

, The evidrace is admissible, not as contradicting A on a fact which affects bis credit, 
hut as contradicting the alleged fact that B w'as seen on the day in question in Lahore, 
ing f 1«6 evid wituesB might, if his denial was false, be charged with giv- 
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' (d.) A is nstcA vflicHjcr bis fatnily has not htwi n Mood-rcnil with lh« family of D, 1872. 

onlhegronna Ihnl the question Icmlalo 

impeach his impartiality. 

a II of the Eviacnco Act shonW not bo constmed in its Triilcat s^B^^ricaUfm, Ir^ 
consiaered ns limitca in tho effect by b. 84 of «»« Act. 
inadmissible the ovidcnco of one enmo (not redneed to legal ccrUinty by « 
to prove the existonco of another nnconneclcd crime, even thongh it !« 

Accordingly, the possession by an acensed person of n number of tlocumentn Buspccica to 
be Wed is evidW to prove thnt be has forged tho particnlar doenment. with tho 
forgery of which ho is charged. Pen West, J.— Where n peraon charges another with 
bamg forged a promissory note, and denies having ever executed any promissory note 
at all, tho ovidcnco that a note, similar to tho one alleged to bo forged, was, in fact, fxc» 
ented by that person, is not admissible, nor oven would a judgment founded upon sncli 
note be so (s9. 43 and 163 of tlic Evidence Act).— J?<v7. v. Varhhvd&i Amardm, 11 
Bom. H. C. R. 00. [Molvill and West, JJ. Jan. 2, 1874.] 

The statement of a witness for tbo defence, tbnt awilness for tbc prosccnlion wwi at 
a particiflar place at a particular time, and consequently could not tiicn bare been nfc 
another place, where tho latter tlalcs bo was, and saw tbo accused persons, is promly 
admissible in evidence, oven tbougb tbo witness tor the proscention may not bimsclf bavo 
been cross-examined on tbc point (ss.li, 11, and 153, illuB. c, of Act I, of 1872). Where 
such a statement, after being admitted, was witbbcld from tbc jury, tho High Court 
ordered a new trial. — Retj.v. Sakftdrim MtitMiidji and three othert, 11 Bom. if. 0, II. 

186. [West and Ndndblidi Haridas, JJ. Sop. 2, 1874.] 

164,* Tho Court may, in its discretion, permit the person who calls a 
Question by party to his .'vitncs.s to put any questions to him which might 
own witness. bo put in cross-cxamination by tho ndvento party. 

155. Tlw credit of a witness may bo impeached in tho following waya 
Impeaching credit of wit- hy the advcreo party, or, with the consent of the 

Court, by the party who calls Jiim : — 

evfdenco of persons who testify that they, from thoir know- 
ledge of the witness, believe him to bo unworthy of credit ; 

(2.) By proof that the witness has been bribed, or has accepted*' tho 
ortdence • received any other corrupt inducement to give his 

(Si) By proof of former Btatemente inconsistent with any part of liis 
evidence which is Hablo to be contradicted ; / l ri- ms 

bA is prosecuted for rapo or an attempt to ravish, it may • 

be shown that the prosecutrix was of generally immoinl cliaracter. ^ 

rvpdif ''rttness declaring another witnews to bo unworthy of 

tafhoSwS’'.-'"' givo ra«on. for l.i°boii<,f ; 

hrJvpfJJ his reasons in cross-oxammation, and tho nnsworo wliich 

livered the^goSs * ^ occasion, he Eaid that ho had'not dc- 

. The evideiico is admissible. '' ‘ * 

, r. that B, ^ ^ 


' Bee B. 11, Act XYlll., 1872, 
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Evidence is oiEcred to sliow that, on a previous ocoasiODj C said' that the wound was. 
not given by A or in his prcsenoCi 
The evidence is admisEible, 


S. 119 of the Code of Criminal Proccduro not malcing it obligatory ripon a police- 
officer to reduce to writing any atatomonts made to him during nn investigation, neither 
that section, nor s. 91 of the Evidence Act, renders oral evidence of such statements in- 
admissible. If the statement bo actually reduced to writing, the writing itself cannot 
be treated as part of the record, or used as evidence, but may. be used for the purpose of 
refreshing memory under s. 169 of the Evidence Act. Consequently, the person making 
the statements may properly be questioned about them ; and with a view to impeach his- 
credit, the police-officer himself, or any other person in whoso he.T.rlng the stalcracnts 
were made, can be examined on the point under s. 166 of tho Evidence Act. — v. 
Uttamchand Ea^urohaiid, 11 Bom. H. 0. fi. 120. [Niniibhdi Ilaridds and Larpent, JJ. 
June 25, 1874.] 

The principle, that parties cannot, without the leave of the Court, cross-examine a- . 
witness whom, the parties having already examined or docliuod to examine, the Court 
itself has examined, applies equally w'hcther it is intended to direct the cross-examination, 
to the witness’s statements of fact, or to circumstances touching his credibility, for any 
question meant to impair his credit tends (or is designed) to get rid of tho cifcct of each, 
and every answer, just as much as one that may bring out an inconsistency or contra- 
diction (s. 165 of Act I. of 1872). — JZc^.v. SaJehardm M'lilnindji and three others, 11 Bom. 
H. C. B. 166. [West and NdndbhiU Hatidds, JJ. Sep. 2, 1874.] 

166. Wlien a witness, whom it is intended to corroborate, gives evidence 
Questions tending to corro- of any revelant fact, he may be questioned as to- 
borate evidence of relevant any other circumstances wducli he observed at or 
fact, admissible. sucll rovclaut 

fact occurred, if the Court is of opinion that such circumstances, if proved, 
would corroborate the testimony of the witness as to the revolant fact which, 
he testifies. 

Illustration. ’ 

A, an accomplice, gives an account of a robbery in which he took part. He olosoribes 
various incidents unconnected with the robbery which occurx’od on his w.ay to and from! 
the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate his cvidonco- 
as to the robber itself. 


The principle, that parties cannot, without the leave of tho Court, cross-examihe O' 
witness whom, the parties having already examined or declined to examine, the Court 
itself has examined, applies equally whether it is intended to direct the cross-examination 
to the witness’s statements of fact, or to circumstances touching his credibility, for any 
question meant to impsiir his credit tends (or is designed) to get rid of the cifect of 
each and every answer, just as much as one that may bring out an inconsistency or con- 
tradiction (s. 166 of Act 1. of 1872). — Iteff. v. Skakharam Muhundji and three others- 
11 Bom. H. O. R, 166. [West and Nanabhdi Haridds, JJ. Sep, 2, 1874.] 


157. In order to corroborate tbe testimony of a witness, any former 

Former statements of wit- made by sucll witness relating to the 

ness may he proved to corro- Same fact, at or about the time when the fact took 
borate later testimony as to place, or before any authority legally competent 
same fact. ^ investigate the fact, may be proved. 

^he evidence requisite for the corroboration of the testimony of an accomplice must 
proceed from an independent and reliable source, dnd previous statements made by 
tne accomplice himself, though consistent with" the evidence given by him at the trial, 
are insnffloient for such- corroboration.- The confession of one of the prisoners cannot 
I V conoborate the evidence of an accomplice against the others.— iZc^. v. Mala- 
Sly if 1874 ] 186. [Ndnabhdi Haridas ahd Larpent, Jj. 
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in 1874 five ont o£ six persons 'who were named ns having commiticd a murder wore 
'attested, and after inquiry before a Magistrate were tried before the Court of Session and 
convicted. At the time of the inquiry before the Magistrate, the sixth accused person 
absdonded, as was recorded by the Magistrate. In their examination before that officer 
the witnesses deposed to the absconder having been one of the participators in the crime 
'charged against the prisoners then under trial. In the Sessions Court the Judge did 
'not record thdt the sixth accused person had absconded, and the evidence was recorded 
'against the prisoners then under trial only. In 1886 the absconder was apprehended 
and tried before the Court of Session upon the charge of murder. At that time most of 
the former witnesses were dead, and the Sessions Judge, referring to s. 33 of the Evidence 
Act, admitted in evidence against the prisoner the depositions given in 1874 before both 
the Magistrate and the Sessions Court. He also admitted the deposition of a surviving 
'witness which had been given in 1874 before the Sessions Court. This witness now also 
gave evidence against the prisoner. Held that the deporitions were not admissible in 
'evidence under s. 33 of the Evidence Act, the prisoner not having been a party to the 
former proceedings, and not having then had an opportunity of cross-examining the 
witnesses. Seld,^ however, that, under the circumstances, the depositions given in 1874 
before the committing Magistrate, though not those given in the Court of Session, were 
admissible in evidence under s. 512 ot the Criminal Procedure Code. Per Straight, J., 
.that, under the spcdal circnmstances, the deposition taken in 1874 of the surviving 
'untnesses was admissible under s. 157 of the Evidence Act ns corroboration of ber 
evidence given at the trial of the prisoner. In cross-examination before the Court of 
Session, a witness stated that, when she was before the committing Magistrate, that officer, 
nddi'essing her, said : “Recollect, or I will send you into custody.’* Held that, if the 
Magistrate did so address the witness, he exceeded his duty. — Queen-Emjirestx, Ishri 
Singh, I, L. R., 8 All. 672. [Edge and Straight, JJ. Sep. 21, 1886.] 

158. Whenever any statement, relevant under section 32 or 33, is 
... . proved, all matters may be proved, either in order 

odTn connoo«M”^th^P?ovJd to .contradict or to corroborate it, or in order to 
ototomont relevant under Boc- impeach or confirm the credit of the person by 
tion 32 or 33 . whom it was made, which might have been proved 

if that person had been called as a witness, and had denied upon cross-exa- 
znination the truth of the matter suggested. 


159. A witness may, while under examination, refresh his memory by 
„ , , . referring to any -writing mode by himself at the 

0 res ng memoi^ transaction concerning which he is ques- 

tioned, or so soon afterwards that the Court consider^ it likely that the trans- 
action was at that time fresh in his memory. 

The witness may also refer to any such writing made by any other per- 
son, and read by. the witness within the time aforesaid, if, when he read it, he 
knew it to be correct. 


Whenever a witness may refresh his memory by reference to any docu- 
Whon witness may use “ent, he may, ^nth the permission of the Ctourt, 
copy of documont to refresh refer to a copy of such document: Provided the 
memoi'y. Court be satisfied that there is sufficient reason 

for the non-production of the original. 

An expert may refresh his memory by reference to professional treatises. 

S. 119 of the Code of Criminal Procedure not making it obligatory upon a police- 
officer to reduce to writing any statements made to him during an investigation, neither 
that section, nor s. 91 of the Evidence Act, renders oral evidence of such statements in- 
admissible. If the statement be actually reduced to writing, tbe writing itself cannot 
be treated as part of tbe record, or used as evidence, but may bo used for tbe purpose of 
refresbing memory under s. 159 of the Evidence Act. Consequently, the person making 
the statements may properly he questioned about them ; and with a view to impeach his 
credit, the police-officorhimself; or any other person in whoso bearing the statements 
were made, can he examined on the point under s. 155 of the Evidence Act.— J7ry. v. 
Uttainohand Ed^vrehand, H Bom, B, C, R, 120, [N^inAbhsii Hoiidiis and Larpent, JJ . 
June 25, 1874.] 


1878. 
Act 1. 
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160- A witness may also testify to facts mentioned in any aucli doctl- 

ment as is mentioned in section 159, althongli h(i 
Testimony to facts stated Las no Specific recollection of the facts themselves, 
in document mentioaedin BOO- jg the facts were correctly recorded 

in the document; 


Jlhistratio7i. 

A book-keeper may testify to facts recorded by him in books regularly kept in the 
course of business, if he knows that the books were correctly kept, although ho has for- 
gotten the particular transactions entered. 

161. Any writing referred to under the provisions of tho two last pre- 
ceding sections must be j)roduccd and shown to 
Eight of adverse party as tlio adverse party, if ho requires it ; such party 
to writing used to refresh jjj^y, if he pleases, cross-examine the witness there- 

upon. 


163. A witness summoned to produce a document shall, if it is in his 
_ , , , , . possession or power, bring it to Court, notwith- 

Eroduotion of documen s. standing any objection which there may be to its 

production or to its admissibility. Tho validity of any such objection shall 
be decided on by the Court. 

Tho Court, if it sees fit, may inspect the document. Unless it refers to 
matters of State, or take other evidence to enable it to determine on its 
admissibility. 


If for such a purpose it is necessary to cause any document to be trans- 
_ ' 1 .. . , _ . lated, the Court may, if it thinks fit, direct the 

rana a ion o oou on s. translator to keep tho contents secret, unless the 

document is to be given in evidence ; and if the interpreter disobeys such 
direction, he shall be held to have committed an nlTenco under section 166 
of the Indian Penal Code. 


163. When a party calls for a document which he has given the other 

party notice to produce, and such document is 
produced and inspected by the party callin" for 
its production, he is bound to give it as eviemnee, 
requii’cs him to do so. 

refuses to produce a document which he has had 
notice to produce, he cannot afterward use the 
document as evidence, without the consent of the 
other party, or the order of the Court. 


Giving, as evidence, of do- 
cument called for and pro- 
duced on notice. 

if the party producing it 

104. When a party 

Using, as evidence, of do- 
cument, production of wUicb 
was refused on notice. 


IlUistraiion, 

A sues B on an {igreement, and gives B notice to produce it. At tbe trial, A calls 
for the document, and B refuses to produce ’it. A gives secondary evidence of its con- 
tents. B seeks to produce the document itself to contradict tbe secondai'y evidence given 
by A, or in order to show that the agreement is not stamped. He cannot do so. 

165. -The Judge may, in order to discover, or to obtain pi'oper proof of 
_ Judge’s power -to put .ques- relevant facts, ask any question he pleases, in any 
tions or order production. form, at' any time, of any witness, or of the par-, 
ties, about any fact relevant or irrelevant i and may order the production of 
any document or thing ; and neither the parties, nor their agents, shall be 
entitled to make any objection to any such question or order, nor, without 
the leave of the Court, to cross-examine any witness upon any answer given 
in reply to any such question : - - — i o 
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Provided tliat the judgment must ' be based upon facts declared by this ' 

Act to be relevant, and duly proved ; ' — 1- 

P rovidedalso that this section shall not 'authorize any Judge to compel 
any witness to answer any question, or to produce any document, which such 
■witness would be entitled to refuse to answer or produce under section 121 
to 131, both inclusive, if the question were asked or the document were 
called for by, the adverse party ; nor shall the Judge ask any question which 
it would be improper for any other person to ask under section 148 or 149 ; 
nor shall he dispense with primary e-vidence ' of any document, except in the 
cases hereinbefore excepted. 

■Witnesses summoned on behalf of the prosecution, and not called, ought to be 
placed in the box for cross-examination, in order that the defence may have the oppor- 
tunity of exercising this right, and, dforiiori, if such a witness is called and examined 
by the Coprt under s, ICB of the Evidence Act, the prisoner should be allowed to cross- 
examine,— the Matter of Orish ChvnAer Tahilidar; Empress v. Qrish Chunder Tahih- 
Aar, I. L. U., 6 Cal. 614 j 5 0. L. R.- 346. [Jackson and Tottenham, JJ. Nov. 28, 1879.] 

■Under B. 165' of the Evidence Act (I. of 18721, a Judge has the power of asking 
irrelevant questions to a ^vitnes8, if he does so in order to obtain prr.of of relevant facts ; 
hut if he asks questions with a view to criminal proceedings being taken against 'witness, 
the witness is not bound to answer them, and cannot be punished for not answering 
them, under s. 179 of the Penal Code (Act XLIT. of 1860). — Queen-Empress v. ffari 
LaTishman, I. L. K., 10 Com. 186, [Rdndbbdi Haridds and '\^'■edde^bum, JJ. Oct. 14, 

1885.] 

166. In cases tried by jury, or with assessors, the jury or assessors may 
Power of juryor assessors to pnt any questions to the witnesses through or by 
put questions. leave of the Judge, which the Judge himself might 

put, and which he considers proper. 


CHAPTER XI. — Of Improper Admission and Rejection 

OP Evidence. 

167. The improper admission or rejection of evidence shall not be ■ 
No new trial for improper ground of itself for a new trial, or reversal of 
admission or rejection of evi- any decision in any case, if it shall appear to 
donee. ' the Court before which such objection is raised 

that, independently of the e'vidence objected to and admitted, there was 
sufficient evidence to justify the decision, or that, if the rejected evidence 
had been received, it ought not to have varied the decision. 

W, a travelling auditor in the service of the Q. I. P. Railway Company, having 
discovered defalcations in the account of the prisoner, who was a booking clerk of the 
Company, went to him and told him “ he had better pay the money than go to jail,” and 
added that “ it wonld be better for him to tell the truth,” after which the prisoner was 
brought before the Traffic Manager, in whose presence he signed a receipt for, and 
admitted having received, a sum of Rs, 826-8. The prisoner was subsequently put on 
his trial for criminal breach of trust as a servant in respect of this and of other sums. 
SelA that the words used 'by 'W, the travelling auditor, constituted an inducement to the 
prisoner to confess,, and that 'W was a person in authority within the meaning of s. 24 
of the Evidence Act, and that the receipt signed by the prisoner was, therefore, not 
admissible in evidence on his trial. HeW, also (Bayley, J., dissentiente) that the High 
Court, in considering a point of law reserved under cl. 80 of the Letters Patent, where 
it is of opinion that evidence has been improperiyadmitted as to one of two heads of 
charge of which a prisoner stands convicted (the two heads of charge relating to distinct 
and separate offences), and that the conviction on such head of charge is bad, has power 
to review the whole case, and, if it appears that the evidence improperly admitted could 
not reasonably.be supposed to have influenced the jury as to the latter head of charge, 
ought not to set aside the conviction on that bead of charge, but should proceed to pass 

Ev. 11. 
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18?3. judgment and sentence ou it. Semlle : S. 167 of the Evidence Act applies to criminal 

T trials by jury in the High Court. — Reg. v. Navroji D&d&ili&t, 9 Bom. H, C. R. 358. 

Act 1. [Sargent, Offg. 0. J., and Baylay and Qtcen, JJ. Oct. 8, 1872.] 

The prisoner, on his arrest, made a statement in the nature of a confession, 'which 
was reduced into writing by’ one of the inspectors in whose custody the prisoner was, and 
subsequently signed and acknowledged by the prisoner in the presence of the Deputy 
Commissioner of Police at the police-oilice, the Deputy Commissioner receiving and at- 
testing the statement in his capacity of Magistrate and Justice of the Peace. At the trial 
of the prisoner at the Crimiual Sessions of the High Court this statement was tendered 
in evidence against him, and admitted by the Judge, who overruled an objection on be- 
half of the prisoner, that, under s. 26 of the Evidence Act, it was inadmissible. On a 
case certided by the Advocate-General under cl. 26 of the Letters Patent, held that the 
confession’ was, under s. 26 of the Evidence Act, not admissible in evidence. Per 
Garth, C.J. — S. 26 of the Evidence Act is not to be rend as qualifying the plain meaning 
of s. 26. In construing s. 26, the term “ police-oiBcer" is not to be read in a technical 
sense, but in its more comprehensive and popular meaning. Per Cvriani. — S. 167 of the 
Evidence Act applies ns well to criminal as to civil cases. Per Garth, 0.J, (Pontifex, 
J., doubting).~The Court which, under that section, is to decide upon the sufhciency of 
the evidence to support the conviction, is, in a case coming before the Court under s. 26 
of the Letters Patent, the Court of Review, and not tho Court below. Such decision 
is to be come to on being informed by the Judge’s notes, and, if necessary, by the Judge 
himself, of the evidence adduced at the trial. Per Curiam . — Apart from s. 167, the 
Court has power, in a case under cl. 26 of the Letters Patent, to review the whole case 
on the merits, and affirm or quash the conviction — Reg. v. Ilm'riholc Chnndcr Chose, 
I. L. R., 1 Cal. 207 ; 26 AV. R. 86. [Garth, C.J., and Pontifex, J. April 26, 1876.] 

S. 26 of the Evidence Act does not preclude one accused person from proving a 
confession made to a police-officer by another accused person tried jointly with him. 
Such a confession is not to be received or trcjited ns evidence ngtainst the person 
. making it, but simply as evidence on behalf of the othor. Tho High Court, on a point 
of law as to the admissibility of rejected evidence, reserved under cl. 26 of the Letters 
Patent, 1866, and s. 101 of the High Courts’ Criminal Procedure Act, has power to review 
the whole case, and determine whether the admission of the rejected evidence would 
have affected the result of the trial ; and a conviction should not be reversed unless the 
admission of the rejected evidence ought to have varied the result of the trial (Evidence 
Act, s. 167 ). — Evipress v. Pitaviber Jina, I, L, R., 2 Bora. Cl. nVestropp, C.J., .iiid 
Sargent and Atkinson, JJ. July 7, 1877,] 
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Enactments Bepealed. 


{See section 2.) 



Stat. 26 Geo. Ill,, For the farther regulation of the trial of Section 88, so far as 
cap. 67) persona accnsed of certain offences com* it relates to Courts 

mitted in the East Indies ; for repealing of Justice in the 
BO much of an Act, made in the trventy- East Indies, 
fourth year of the reign of his present 
Majesty (intituled ‘An Act for the bet- 
ter regulation and management of the 
affairs of the East India Company, and 
of the British possessions in India, and 
for establishing a Court of Judicature 
for the more speedy and effectual trial of 
persons accused of offences committed 
in the East Indies’), as requires the ser- 
vants of the Bast India Company to deli- 
ver inventories of their estates and 
effects ; for rendering the laws more 
effectual against persons unlawfully re- 
sorting to the East Ladies ; and for the 
more easy proof, in certain cases, of deeds 
and writings executed in Great Britain or 
India. 

Stat. 14 & 16 Vic., To amend the Law of Evidence ... ... Section 11, afid so 

cap. 99. much of section 19 

as relates to British 
India. 

Act XV. of 1862 ... To amend the law of Evidence ... ... So much as has not 

• been heretofore re- 

pealed. 

Act XIX. of 1853 ... To amend the law of Evidence in the Civil Section 19. 

Courts of the East India Company in the 
Bengal Presidency. 


Act II. of 1865 ... For the further improvement of the Law of So much as has not 
Evidence, been heretofore re- 

pealed. 


Act XXV. of. 1861 ... For simplifying the Procedure of the Courts Section 237. ■ 
of Criminal Judicature not established by 
Royal Charter, 


Act I. of 1868 


The General Clauses’ Act, 1668 ... 


s« I 


Sections 7 and 8. 
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Abbreviations, meaning of, evidence to show, s. 98. 

Acceptor of bill estopped from denying drawer’s authority, s. 117. 
may deny drawing, s. 117. 

Accession of Sovereign of United Kingdom jndicially noticed, s. 57. 

to ofidoe, &c., of Indian public officer, judicially noticed, s. 67. 

Accidental act, s. 15. 

Accomplice, competent witness against person accused, s. 183. 

conviction upon evidence of, only not illegal, s. 133. 

Account, books of, entries in, when relevant, s. 31. 

Acknowledgment of receipt, s. 32, para. 2. 

Acquaintance with handwriting, s, 47. 

Act, application of, s. 1. 

eommencement of, s. 1. 
extent of, s, 1. 
short title of, s. 1. 

of conspirator, how far a relevant fact, s. 10. 

See Relevancy of Statement. 

Actionable wrong, conspiracy to commit, s. 10. 

Acts of Parliament, when judicially noticed, s, 67. 
how proved, s. 78. 

private, copies of, presumption as to genuineness, s. 81. 
repealed, s. 2 and sched. 
statements made in recitals in, s. 37. 

Adding to t^rms of written contract, &o., see JExclvsion of evidence. 

Admiral^ jurisdiction, relevancy of certain judgments in, s. 41. 

Admissibility of communications made during marriage, s. 122. 
evidence of afiaii's of State, s. 123. 

Judge to decide as to, s. 136. 

questions tending to corroborate evidence of relevant fact, s. 16G. 
document produced by witness, s. 162 
Admission defined, s. 17. 

by party to proceeding or his agent, s. 18. 

person interested in 8ubject*matter of proceeding, s. 18. 
person from whom interest derived by party to suit, s, 18. 
person whose position or liability must be proved ns against party to suity 
s. 18. 

suitor in representative character, s. 18. 

person expressly referred to for information by party, to suit, s. 20. 
proof of, against person making it, and by or on his behalf, s, 21. 
oral, as to contents of documents, when relevant, s. 22. 
in civil cases, when relevant, s. 23. 
not conclusive proof of matter admitted, s, 31. 

Admission may operate as estoppel, s, 31. 

facts admitted need not be proved, s. 68 

of execution by party to attested document, s. 70. 

of evidence, improper, when no ground for new trial, s. 167. 

Admissions, ss. 17—31. 

Admitted fact need not be proved, s. 68. 

Affairs of State, admissibility of evidence of, s. 123. 

Affidavits presented to Court or Officer, Act not applicable to, s, 1. 

Agent, conduct of, s. 8. 

statement of, s. 18. ■ ■ 

. 4 . , . . Principal and, Agent. 

Agreement, oral,_ evidence of, inadmissible to vary terms of written contract, &c,, s, 92. 
varying terms of document, evidence of contemporaneous, s. 99. 
to produce title-deeds, &c., s. 180. 
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Ambignous docnment, exclusion of evidence to explain, s. 93, 

See Language, 

iInnoyiDg questions, Court to forbid, 8. 152. 

Answer of witness, see Witness. 
to issue, 8. 3, expl. 

Arbitrator, proceedings before. Act not applicable to, s. 1. 

Army of Her Majesty, see Articles of War. 

Art, opinions of experts on point of, s, 45. 

. Articles of War judicially noticed, s. 57. 

Assessors, questions to witness by, s. 166. 

Attestation, presumption os to, s. 89. 

Attested document not required by law to be attested, proof of, s. 72. 

required by law to be attested, proof of, ss. 68—71. 

Attesting witness, wben execution of document must be proved by, s. 68. 

proof, when he cannot be found, of document executed in the United 
Kingdom, s. 69. 

proof when he denies or forgets execution, s. 71. 

Attorney, see Poioers of Attorney. » 

communication made to, by, or for client, when disolosable, s. 126. 

wmver of privilege, s. 128, - 

certain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 160. 

Authority, see Ekojipel. 

Bad character, relevancy of, in criminal proceedings, s. 54. 

. Bailee estopped from denying authority of bailor, s. 117. 

may prove light of person to whom he delivers goods, s. 117. 

Bailor, boUee estopped from denying authority of, a. 117. 

Barrister, communioation made to, by, or for client, when disclosable, s. 126. 

when not disclosable, s. 126. 
waiver of privilege, s. 128. 

certain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 160. 

Bill of exchange, proof of, when drawn in set, s. 91, ill. c. 

acceptor of, estopped from denying authority of drawer, s. 117. 
acceptor of, may deny drawing, s. 117. 

Birth daring valid marriage, when conclusive proof of legitimacy, s. 112. 

' Blanks in deed', s. 93, ill. 5. 

1 «« 

Bona fides, see Good faith. 

Book of laws, presumption as to genuineness of, s. 84. 

. Books, presumption as to, s. 87. 

Books of account, entries in, when relevant, s. 84. 

Bribe, credit of witness impeached by shewing, s. 155. 

British India, Act extends to whole of, s. 1. 

laws in force in, judicially noticed, s. 57. 

' British territories, judicially noticed, s. 67. 

British territory, proof of cession of, s. 113. 

Burden of proof, ss. 101 — 112. 

definition of, s. 101. 

as to asserted legal right or liability, s. 101. 
in suit or proceeding, b.' 102. 
as to particular fact, s. 103. 

of fact necessary to be proved to make other evidence admissible, s. 104. 
that case of accused is within exceptions of Indian Penal Code, s. 106. 
of fact especially within knowledge, s. 106. 

of death of man known to have been alive within thirty years, s. 107. 
that man is alive who has not been heard of for seven years, s. 108. 
as to relationship in cascjof partners, s. 109. 

. landlord and tenant, s. 109. 

principal and agent, 8. 109. 

' " as to ownership, s. 110. 

of good faith where one party stands in position of active confidence, - 
s. 111. 

Business, see Course of l/usiness. 
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Caricature is a ‘ document,’ s. 3. 

Cause of relevant fact or facts in issue, s, 7. 

Certified copies secondary evidence, s. 63. 

of public documents, s. 76. 

presumption as to genirincness of, s. 79. 

proof of public documents, a. 77. 

of foreign judicial records, presumption as to, s. 86. 

Cession of British territory, proof of s. 113. 

Character, when relevant, ss. 52 — 65. 

to prove conduct imputed in civil cases, when relevant, s. 6^. 

good, relevancy of, in criminal proceedings, s. 63. 

bad, relevancy of, in criminal proceedings, s. 54. 

relevancy of, as affecting damages, s. 55. 

witness to, cross-examination and re-examination of, s, 140. 

Charitable foundation, relevancy of opinion as to, s. 49. 

Charts, relevancy of statements in, s. 36. 
presumption ns to, s. 87. 

Civil Procedure law, how it affects proof of facts, s. 5. 

Civil proceedings, parlies to suit and husband and wife, competent witnesses in, s. 120. 
Clerk of legal practitioner, communication to, s. 127. 

Client, see Attorney. 

when compellable to disclose confidential communication, s. 129. 
when not compellable to disclose confidential communication, s. 129. 

Collusion in obtaining judgment may be proved, s. 44. 

Commencement of Act, s. 1. 

Common intention of conspirators, s. 10. 

Communication, see Confidential communication; Professional communication. 
during marriage privileged from disclosure, s. 122, 
not generally admissible, s, 122. 
when admissible, s. 122. 

Comparison of signature, writing, or seal with one admitted or proved, s. 73. 

power to compel person to write for, s. 73. 

Competency of witnesses, ss. 118 — 133. 

See Witness. 

“ Conclusive proof” defined, s. 4. 

Conduct, how far relevant, s, 8. 

imputed in civil cases, relevancy of character to prove, s. 52. 

Confession caused by inducement, threat, or promise, when irrelevant, s. 24. 
to police-officer, not provable against accused, s. 26. 
while in custody of police-officer, when provable against accused, s. 26. 

how much may be proved against accused, 
5, 27. 

made after removal of impression caused by inducement, threat, or promise, 
relevant, s. 28. 

of one of two or more accused persons, bow far to be considered, s. 30. 
otherwise relevant, not to become irrelevant because of promise of secrecy, 
&c., 8. 29. 


Confidential communication, when client compellable to disclose, s. 129. 

when client not compellable to disclose, s. 129. 

Consciousness of a sensation, a fact, s. 3, ill. d. 

Consent to production of documents, s. 130. 

Conspirator, statement or act of, how far a relevant fact, s. 10. 

Construction of wills, saving of provisions of Succession Act as to, s. 100. 

Consul, certificate by British, s. 78. 

Contents of documents how proved, s. 61. 

in what cases secondary evidence admissible, s. 63, 
oral admission as to, relevancy of, s. 22. 
oral evidence of, secondary evidence, s. 63. 

of 'statements by other persons of, - when admis- 
^ 1 , . r 144. 

Contract in form of document, evidence of terms of, s 91. 

exclusion of evidence of oral agreement varying terms 
■ ^ of, B. 92. 

„ , , .. extiminalion of witnese as to, s, 144, 

Contradiction of witness, s. 163, i ^ 
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Contradiction of proved relevant' statement, b. IBS. 

Contradictory terms of written contract, &c,, a. 92. 

^ See JSxohuion of evidenoe. 

Controversy, statements made before, s. 32, para. 4, 

Conversation, statement forming part of, s. 39. 

Conviction, previous, relevancy of, in criminal proceedings, s. 64. 

upon evidence of accomplice only, not illegal, a. 133. 

Copy of document, secondary evidence, a. 63. 

wlien witness may refresh memory by reference to, s. 169. 
Corroboration of accomplice not required, s. 133. 

of evidence of relevant fact, s. 1B6. 
of proved relevant statement, s. 168. . 

Councils for making Laws and Regulations, procedure of, judicially noticed, s. 67. 
Counsel, see SarrUtet', 

Counterpart, how far primary evidence, s. 62. 

secoudary evidence, s. 63. 

Course of business, existence of, when a relevant fact, s. 16. 
statement made in, s. 32. 

.procedure of Parliament and Indian Legislative Councils, judicially noticed, 
s. 67 . 

Court, Act applies to judicial proceedings in,s. 1. 

not applicable to affidavits presented to, s. 1. 
defined, s. 3. 

names of members and officers of. Court to take judicial notice of, s. 67. 
to forbid insulting questions, s. 162, 

See Judge, 

Court martial, Act applicable to judicial proceedings before, s. 1. 

Courts, seals pf, of which Court must take judicial notice, s. 67. 

Credit of witness, questions of cross-examination affecting, ss. 146 — 160. 

, liow impeached, s. 165. 
when ma^ be confirmed, s. 168. 
when may be impeached, s. 168. 

Criminal proceedings, see Confession. 

statement exposing to, s. 32, para. 3. 

husband or wife of accused, competent witness in, s. 120. 

relevancy of bad character, s. 64. 

good character, s. 63. 
previous conviction, s. 64. 

- Criminating answer, witness not excused from answering on ground of, ss. 132—147. 
document, production of, s. 130. 

Cross-examination of witness, meaning o^ s. 137. 

must relate to relevant facts, s. 138. 

Cross-examination of witness, not confined to facts upon which examined in chief, s. 138. 

on new matter introduced in re-examination, s. 138. 
producing document, s. 139. 
as to character, s. 140. 
as to previous written statements, s. 145, 

when they must be produced, s. 164, 
leading questions may be asked, s. 143. 

Cross-examination of witness, questions to test veracity, &o., ss. 146-— 150. 

not to be asked without reasonable grounds, s. 149 
when Coui't may report asking of question to High Coart, 
s. 160. 

upon answer to Judge's question,' when permitted, s. 165. 
upon writing with which he refreshes memory, s. 161, 
Custom, relevancy of facts where question is as to existence of, s. 13. 

genera], relevancy of opinions as to existence of, s. 48. 

Damages, suits for, relevancy of facts in, s. 12. 

relevancy of character as affecting, s. 56. 

Dead person, statement of, see Relevancy ef facts. 

Death, statement relating to cause of/s. 32, para, 1. 

statement exposing .to suit for damages, s. 82, para, 3. 

of man known to have been alive within thirty years, burden of proving, s 107 . 
who has not been beard of for seven years, burden of proving, s, 108, 
Decision, reversal -of, see Bevcrsil of decision ; Reports of decisions. 
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Decree, see Judgments, . 

Deeds, title, of witness not <i party, prodnction of, s. 130. 

Defective document, escluBion of evidence to explain, a. 93. 

Definitions, s. 3. 

Delay, s. 32. 

Diplomatic agent, certificate by, a. 78. ^ _ 

Disease of body or mind, person affected witb, wuen incompetent as witness, a. 118. 

' Disproved’ when a faet is, a. 3. 

Divisions of time, when judicially noticed, s. 67. 

Document, see Evidence ; Presuinjption ; Prodnctmi of doenment- 
defined, s. 8. 

used in commerce, a. 32, para. 2, 

• contents of, how proved, a. 61. 
private, a. 76. 

presumptions as to, ss. 79—90. 
produced by witness, translation of, a. 162. 

when court may inspect, s. 1 62. 

produced by witness, when referring to matters of State, a. 162. 

on notice, party producing entitled to have it in evidence, s, 163. 
production of, which another person, having possession, could refuse to pro* 
dnee, B. I3I. 
by witness, s. 162. 
refused, s. 164. 

power of Judge to order, s. 166. - - 

used by witness to refresh memory, production of, to adverse party, s. 161, 
Documentary evidence, ss. 61 — 90. 

defined, s. 3. 

exclusion of oral by, ss. 91 — 100. 

Documents, public, ss. 74 — 78. 

Dumb-witness, mode of giving evidence by, b. 119. 

Dying declaration, proof of, s. 104, ill. a. 

Effect of relevant facts in issue, s, 7. 

Enactments repealed, a. 2. 

Entry in hooka of account, when relevant, s. 32, para. 2, 8. 34, 

public record, &c., made in performance of duty, relevancy of, s. 35. 

Estoppel, admission may operate as, B. 31. 
defined, s. 116. 

of acceptor of bill of exchange from denying authority of drawer, a. 117. 
bailee or licensee from denying authority of bailor or licensor, a. 117. 
licensee of person in possession of immoveable properly from denying licensor's 
title to possession, s. 116. 
of tenant from denying landlord’s -Ktlo, a. 116. 

Evidence, rules of, repealed, s. 2. 
defined, s. 3. 

of the facta in issue and relevant facts, s. 6. 

admissible as to application of language to one of two sets of facts, to 

neither of which the whole 
correctly applies, s. 97. 
which can apply to one only of 
several persons or things, 

. s. 96. 

as to use of language iiDme.aning in reference to existing facts, s. 95, 
as to written doenment or contents, s. 144. 
to show meaning of illegible characters, &c., s. 98. 
when statement form^ part of conversation, book, &o,, s. 89. 
documentiiry, ss. 61 — 90. 
exclusion of oral by documentary, ss. 91 — 100. 

inadmissible as to meaning of language when document applies accurately to 
existing facts, s. 94. 

of affairs of State, aduiissibility of, s. 123. 
of attorney, barrister, &o., ss. 126wi28, 

of contemporaneous agreement varying terms of document, who may give, 
s* 

of dumb-witness, mode of giving, s, 1 3 9. 

of fact when not admissible under ’oivii Procedure law, 6, expl. 
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Jilvideuce o£ UwsbanA or wife, as. 120—1 22. 

of oral ngreemont varying terms of contrafet, kk,, exclusion Of, a. 92.' 
of parlies to suits, s. 120. ' - 

Of judge or magistrate, s. 121. 
of public officer, s. 124. 
of magistrate or police-officer, s. 125. 
of interpreter, ss. 127, 128. 

Of terms of contract, &o., in form of document, s. 91. ' 
of witness, when relevant for proving, in subsequent proceeding, truth of 
facts stated, s. 33. 

,oral, ss. 59, 60. 

must be direct, s. 60. 
proof of facte by, s. 69. 
primary, s. 62. 
secondary, ss. 63, 65, 66. 

to explain ambiguous or defective document, exclusion of, s. 9i, 
judge to decide admissibility of, s. 136. 

what matters may be proved when relevant statement proved under section 
32 or 33, s. 168. 

improper admission of, when no ground for new trial, s. 1 67. 
improper rejection of, when no ground for new trial, s. 167. 

Examination, see Evidence, 

of witness as to written document or contents, s. 144. 
of witnesses, see Witness. 

Examinaiion-in-ebief of witness, meaning of, s. 137. 

must relate to relevant facts, s. 138. 
leading question, wbeh may be asked, s. l42, 
leading question, when may not be asked, s. 142’, 
when cross-examination question may be asked itf, 6. 154 . 
Examinations of witness, order of, a, 188, 

Exclusion of evidence to explain ambiguous or defective document, s. 93’. 

as to meaning of language when document applies accurately 
to existing facts, s 94. 

of oral agreement varying terms of written contract, &c., s, 92. 
to contradict answer to question testing veracity, s. 163. 
of oral by documentary evidence, ss. 91 — 100. 

Execution, admission of, by party to attested document, s. 70. 

of document, proof of, when attesting witness cannot be found, or execution 
in the United Kingdom, s. 69. 

Execution of document, proof of, when attesting witness denies execution, s, 71, 
when attesting witness must prove, s, 68, 
presumption aS to, s. 89. 

Executive, acts of, how proved, s. 78. 

Existence of facts, evidence of, s. 6. 

- of foreign State, &c., when judicially noticed, s. 67. 

Expense, s. 82. 

Experiments, accounts of, 6. 5l. 

Expert, definition of, s. 46. > 

opinion of, on foreign law, Ac., relevancy of s. 45. 

relevancy of facts bearing npoq, s. 46. 
expressed in treatise, when proved by production, s. 60, . 
taay refresh-memory by reference to professional treatises, s. 159. , 

Explanation of fact in issue, fact necessary for, s. 9. 

of ambiguous document, exclusion of evidence in, s. 93. 
of fact in issue, or relevant fact, see Relevancy of facts . . 

Extent of Act, s. 1. 

Pact, see Presumption, 

admitted need not be proved, s. 58. 
defined, s. 3. . 

evidence of, when not admissible under Civil Procedure law, s, 5, 
in issue, see ReUvaney of facts, 

evidence of, may be given in suit or proceeding, s. 6. 

Pacts in issue defined, s. 8. ' 

relevant, evidence of, when admissible, s, 5. 
connected with facts in issue, s. 6, 


Ev. 12. 
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Facts, relevancy of, ss, 5—16. 

formiuB part of same transaction, , i. r __ roni-a 

which are the occasion, cause, or effect of relevant facts, or facts 

necessary to explain or introduce a fact in issue or relevant fact, s 
not otherwise relevant, when they become relevant, s, 11. 
in suits for damages, s, 12'. . ,0 ' 

where right or custom in question, 8. 13. 

showing existence of state of mind, body, or bodily feeling, s. 1»' 
bearing on question whether act was acoidental or intentional, s. 15, 
when course of business concerned, s. 16, 
bearing on opinions of experts, s. 46. 
not requiring proof, ss. 66 — 58. 
judicially noticed, s. 66. 
proof of, by oral evidence, s. 59. 

Fast, public, when judicially noticed, s. 67. 

Festivals, public, when judicially noticed, s. 57. ^ 

Flag, national, of foreign State, &c., when judicially noticed, s. 67. 

Foreign expressions, evidence admissible to show meaning of, s. 98. 

judicial records, certified copies of, presumption as to, s. 86, 
law. opinions of experts on, relevancy of, B, 45. 

Forfeiture, exposure to, witness not excused from answering on ground of, ss, 132, 146, 147. 
Fraud in obtaining judgment may be proved, s. 44. 

Fraudulently acting, a fact, s. 3, ill. 

Functions of ludian public officers when judicially noticed, s. 57. 

Gazette, statement' made in, s. 37. 

presumption as to genuineness of, s. 81, 

Gazette of India, notice in, of cession of British territory, proof, a. 113. 

General Clauses Act, 1868, sections 7 and 8 repealed, s. 2 and sched. 

General custom or right defined, s. 48. 

Genuineness of documents, &c,, see Presumjrtion. 

Geographical divisions of the world, when Court must take judicial notice,- of, B. 67. 

Good character, relevancy of, in criminal proceedings, s. 53. 
faith, acting in, is a fact, s. 3, ill. d. 

facts showing existence of, s. 14. 

« , ^“rden of proof where one party stands in position of active confidence, s. 1 1 1 , 

Good will, facts shewing existence of, s. 14. 

Government, see Notifications of Oovernment. 

Government Gazette of Local Government, &c;, presumption as to genuineness of s. 81. 
Grant, evidence of terms of, when in form of documents, s. 91. . 1 ■ ■ 

examination of witness ns to its being in writing, s. 144, 

exclusion of evidence of oral agreement varying terms of, when in form of 
document, s. 92. 

Grounds of opinion, see Opinion, 

Bandwriting, identity of, relevancy of opinions of experts on, s 45, 
proof of, when necessary, s. 67. 
relevancy of opinions as to, s. 47. 

High Court, certain questions asked by attorney, &c., without reasonable 
may be reported to, s. 150. 

Highly improbable, s. 11 (2). 
probable, s. 1 1 (2). 

Holidays, public, when judicially noticed, s. 67. 

Hostilities between British Crown and other States, &c., commencement, Sec., 
3 adically noticed, s. 67. ‘ ’ ' 

Husband of accused in criminal proceeding competent witness, s. 120. 


grounds. 


of. 


Identity 


9. 


party to civil suit, competent witness, s, 1 20 
of thing or person whose identity is relevant, facts establishing, s. 
of handwriting, relevancy of opinions of e xperts on, s. 45 
of witness, questions in cross-examination to discover, ss. 146—160 

not to he asked without 
reasonable grounds, 
s. 149. 

when Court may. report 
asking of question to 
High Court, s, 160, 
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Illegible cbaracfcCTS, meaning of, evidence admissible to shew, a. 98. 

Ill-will, facts shewing existence of, s. 14. 

Impeaching credit of witness, ss. 165, 158. 

Incapacity to give evidence, s. 32. 

Incompetence of Court to deliver judgment may be proved, s, 44-. 

Inconsistency with facts in issue, or relevant facts, s. 11. 

Indecent questions, -wbeu Court .may forbid, s. 151. 

may not forbid, b. 161’. 

India, British, Act extends to whole of, s. 1. 

Indian Councils' Act, 18G1, repeat of rules, &c., having force of law under s. 23, s. 2; 

course of proceeding of Councils under, j idically noticed, 
8, 67. 

Indifin Penal Code, bnrdcn of proof that case of accused is within exceptions of, s. 106. 
offence under, s, 166. 

Indian public officers, accession to office, jfec., of, when Court must take judicial’ 

notice of, a. 57. 

Indian Succession Act, provisions- of, as to construction of wills not affected, s. 91. 

wills under, how provable, s. 91 . 

Inducement, confession caused by, s, 24. 

Inference suggested by fact in issue or relevant fact, facts supporting or rebutting, s. 9. 

from refusal of witness in. cross-examination to answer question ns to vera« 
city, &c., s. 148. 

Information as to commission of offence, source of, Ahigistrate and< police-officer not' 
compellable to discIoBc, s. 125. 

Inscription is a-* document,’ s. 3. 

Insolvency-jurisdiction, relevancy of judgments in, s. 41. 

Inspection by Court, production of document for, s. 3. 

of document produced by witness, s. 162. 

Insulting questions. Court to forbid, s. 152. 

Intention, having an, is a fact, s. 3, ill. d-. 

facts shewing, a. 14. 

Intentional act, s. 15. 

.Interest, statement against, s. 32, para. 3. 

Interpretation-clause, s. 3. 

Interpreter, see Translator. 

, communication made to, when disclosable, s. 127. 

when not disclosable, s. 127.- 
waiver of privilege, s. 128. 

Introduction of fact in issue or relevant fact, s. 9. 

Journals, presumption as lo, s. 81 . 

Judge when compellable to answer qirestion ns to conduct or judicial knowledge, s. 121. , 
ra.'iy bo examined as to other matters which occurred in his presence^ s. 121. 
power of, as to translation of document produced by witness, s. 162. 
must decide upon proved relevant facts, s. 165. 
power of, to compel person to write for comparison, s. 73; 
to decide as to relevancy of facts, s. 136. 
to inspect document produced' by witness, s. 162. 

• to examine witness and order production of document, s,<166. 

Judgment, fl-aud or collusion in obtaining, or iucompetency of Court, may b j l roved. 

8. 44. - 

Judgments, &a, of Courts of justice, whcnrelevant, ss. 40—44. 

when relevant to bar second suit or trial, s. 40. 
in probate, &c., jurisdiction of. what conclusive proof, s. 41. 

relevancy of, s. 41. 

in- other than probate, &o., jurisdiction, relevancy and effect of, s 42. 

other than above, when relevant, s. 43. 

must be based upon proved relevant facts, s, 165.. . 

Judicial notice, facts of which Court must take, s. 67- 

. facta of which Court takes, not necessary to prove, s. -56: 

'.ludicial proceedings before Courts and rourts-martial. Act applicable to, s. 1. 

Jury, questions to witness by, s. 166. • ' 

Knowledge, facts shewing .existence of, B. >14, 

Landlord and tenant, burden of proof as to relationship in case of, s, 109.- 
title of, estoppel of tenant from, denying, s. 1 16. 

Language, see Evidence. 
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tM,Buage wto document appli...(»«rately to crlsUog facte, ovHeooa inadmiaaiW. 

Which caTapp"! ?o onfouly of scvena] perfious or things, evidenco admiEsiWc 

unmeaniJf?n^JSe?enceto'esh^^^ fads, evidence admissible as to use ol, 

admissibility of evidence .-is to application of, to one of two sets of facts 
to neither of which whole correctly applies, s. 97. 

ha-vr-hook., SiB Latv of country . , . • i i o qq 

Law of country, relevancy of statement of, contained in law-booL, s. 6b. 

Laws, see Booh of laws. 

in force in British India, judicially noticed, s, oi . 
repealed, s. 2. 

Leading question, me.nning of, B. 141. . 

in esamination-in-chief and rc-osaminalion, when may be asked, 

s. 142. 

when may not be 


may be asked in cross-examination, s. 143. 

Legisbative Councils, see Councils. 

Legislatures, proceedings of, how proved, s. 78, els. 2. 4. 

Legitimacy, when birth during valid marriage conclusive proof of, s. 112. 

Letters, contract contained in, 8. 91, ill. <7. 

Licensee, estoppel of, from denying authority of licensor, s. 117. 

of person in possession of immoveable property, estoppel of, from denying 
licensor’s possession, s. 116. 

Licensor, licensee estopped from denying authority of, s. 117, 

Lithographed documents, how far primary evidence, s. 62, 
words are a ' document,’ s. 3. 

Local expressions, meaning of evidence admissible to show, s. 98. 
extent of Act, s. 1. 

London Gazette, presumption as to genuineness of, s. 81. 

Loss of document, s. 66, ol. 6. 

Lost document, proof of contents of, s. 104, ill. i. 

Lunatic when incompetent as witness, s. 118. 

Magistrate, questions as to conduct or knowledge, not generally compellable to answer, 

s. 121. 


w'ben compellable to answer, s. 121. 

may be examined as to other matters which occurred in his presence, s. 121, 
not compellable to disclose whence information obtained as to oouimission of 
offence, s. 125. 

Maps are * documents,’ s. 3. 

relevancy of statements in, s. 36. 
presumption as to, ss. 83 — 87. 

Marriage, birth during valid, when conclusive proof of legitimacy, s. 112. 
communications during, privileged from disclosure, s. 122. 

not generally admissible, s. 122. 
when admissible, s. 122. 

Matrimonial jurisdiction, relevancy of judgments in, s. 41. 

Matters of State, document produced by witness referring to, s. 162, 

“ May presume,” defined, s. 4. 

Meaning of words or terms, relevancy of opinions as to, s. 49, 

Memorandum of evidence, presumption as to, s. 80. 

Mental condition included in '‘faot,”s. 3. ' 

Mind, state of, see Belevanoy of facts. 

Mortgagee, production of mortgage instrument by, s. 130. 

Motive for fact in issue or relevant fact, s. 8. 

Municipal body in British India, proof of proceedings of, s. 78. 

Names of Indian public officers, when Court must take judicial notice of, s. 57. 

National flag of foreign State, &c., when Court must take judicial notice of, s. 57. 

Native States, proof of cession to. s. 113. 

Navy of Her Majesty, see Articles of War. 

Negligence, facts shewing existence of, s. 14. 

New matter introduced in re-examination, s. 138. 

cross-examination upon, s. 138, 
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Newspapers, presumption as to genuineness of, s. 81. 

New trial, improper admission or rejection of evidence wlien no ground for, s. 167. 
Non-existence of facts, evidence of, s. 6. 

Notary Public, seal Of, judicially noticed, s, 67. 

Notice to produce, rules as to, s. 66. 

• See Presumption. 
document produced under, party producing entitled to have it in evi- 
' deuce, s. 163. 

if production refused, when patty refusing can afterwards give docu-, 
ment in evidence, a. 164. 

Notification in Gazette ofInMa of cession of British territory, s. 113. 

Notifications, statement of fact in Government, s. 37. 

of Government, how proved, s. 78. 

‘ Not proved,' when a fact is said to be, s. 3. 

Number of witnesses, s. 134. . 

Obsolete expressions, meaning of, evidence admissible to show, s. 98. 

Occasion of relevant facts or facts in issue, s. 7. 

Offence, conspiracy to commit, s. 10. 

commission of, source of information as to, Magistrate and police-officer not com- 
pellable to disclose, s. 125. 

Offensive questions. Court to forbid needlessly, s. 162. 

Officer, affidavits presented to. Act not applicable to, s. 1. 

Official character, presumption as to, s. 79. 

Official communications, when public officer not compellable to disclose, s. 124. 

Old age, person of extreme, when incompetent as witness, s. 1 18. 

Onus, see Purden of proof. 

Opinion, holding a certain, is a fact, s. 3, ill. d. 

on foreign law, &o., relevancy of, s. 45. 
relevancy of facts bearing upon, a. 46. 
of third person, when relevant, ss. 45 — 61. 
as to handwriting, relevancy of, s. 47. 

existence of general custom or right, relevancy of, s. 48. 

' usages, tenets, meaning of terms, &o, relevancy of, s. 49. 
relationship, relevancy of, s. 50. 

of .expert expressed in treatise, when proved by its production, s. 60. 
relevancy of grounds of, s. 61, 

Opportunity for occurrence or transaction of relevant facts or facts in issue, s. 7. 

Oral adnaission as to contents of document, relevancy of, s. 22. 

agreement, evidence of, not admissible to vary terms of written contract, s. 92. 
evidence, ss. 69, 60. 

defined, s. 3. 
must be direct, s. 60. 

of contents of document, secondary evidence, s. 63. 
of dumb witness, s. 119. 

exclusion of, by doonmeutary evidence, ss. 91 — 100. [s. 144. 

• of statements by other persons of contents of documents when admissible, 
proof of facts by, s. 59. 

Order, see Judgments. 

of production of witnesses, s. 135. 
of examinations of witness, s. 138. 

Orders of Government, &c., how proved, s. 78. 

Ownership, burden of proof as to, s. 110. 

Parliament, course of proceeding of, judicially'noticed, s. 57. 

VatoX, uQe Oral evidence . 

Parties, power of Judge to examine, s. 165. 

' to civil suit, competent witnesses, s. 120. 

Partners, burden of proof as to relationship in case of, s. 109. 

Payment, oral evidence of, s. 91, cl. e. - 
Pedigree, statement in family, s. 32, para. 6. 

Penalty, exposure to, witness not' excused from answering on ground of, ss. 132, 

146, 147. 

Photographed words are ‘ a document,’ s. 3. 

document, how far primary evidence, s. 62. 

secondary evidence of original, s. 63, ill. a. 

Place at which any fact in issue or relevant fact happened, facts fixing, s. 9. 
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Plans are ‘clccumpnfcs’, s. 3. 

relevancy of statements in, s. 36. 

presumption as to, s. 83. . ' , ^ i t 

Pleader, certain qnestious asked by, without reasonable grounds) tnay be reported to 
High Court, B. 150, , 

commutiicatioii made tO) by, or for client, when aisclosable, s.-12o. 

when not disclosable, s, 126. 

wnTOPr nf ’nri\rilftCtA_ ft. 


Pledgee, production of document by, s. ISO. 

Police-officer, confession to, not provable against accused, 8. 26. ^ 

confession while in custody of, when provable against acQUsed, 8 ,. 26. 

bow much provable against accused, 

B. 27. 

not compellable to disclose whence information obtained', s. 126. 

Portrait, statement made on family, s. 32, para. 6 ._ 

Position in life of witness, questions in cross-examination to discover, ss. 146 — 150. 

not to be asked without reasonable grounds, s. 149. 
when Court may report asking of Question to BLigb- Court, 
s. 150. 

Power of Judge, see Judge. 

Powers-of-attorncy, presumption as to, s. 85. 

Preparation for fact in issue or relevant fact, s. 8. 

Presumption, see Death. 

as to document produced as record of evidence, s. 80. 
certified copies of foreign judicial records, s. 86. 
books, maps, and charts, s. 17. 

execution, &c., of document not produced after notice, s. 89; 
documents thirty years old, s. 90. 
existence of probable facts, s. 114. 

genuineness of book of laws and reports of decisions, s. 84'. 
certified copies, &c., s. 79. 

document admissible in England or Ireland with- 
out proof of seal or signature, s. 82. 
gazettes, newspapers, copies of private Acts of Par- 
’ liament and other documents, s. 81. 


maps and plans, s. 83. 
powers-of -attorney, 8. 85. 
telegraph messages, s. 88. 

Presumptions as to documents, 83.79 — 90. 

Previous conviction, see Conviction. - • 

Primary evidence, bow far counterpart is, s. 62. 

printed document, &c., is, s. 62. 

meaning of, s. 62. . _ - 

proof of document by, s. 64. 

Principal and agent, burden of proof as to relationship in case of, s. 109. 

Printed document, bow far primary evidence, s, 62. 

words are “ document,” s. 3. ' . 

Private Act, presumption as to copy of, s. 81. 
documents, s. 75. 

Privilege of communications during marriage, s. 122. 

professional communications not waived by party giving evidence. 

s. 128. ^ . 


bow far .lyaived. when attorney, &c., ex- 
amined, by party, s. 128. 

Sec Aftorncy ; Barrister ; Marriage, 

Privy Council, proclamations, &c , of, how proved, s. 78. ' ' 

Probate, jurisdiction, judgment in, s. 41. 
proof of wills by, s. 91. 

Iwccodings before arbitrator,- Act not applicable to, s. 1. 

fciyil, parties to suits and husband and wife competent witnesses in, s. 120. 
\ , criminal, husband or wife of accused competent witness in, s. 120.- 

\ Judicial, before Courts and Courts-marlial, Act applicable to s. J. 

) of what facts evidence admissible in, s. 5, ’ 

_ , ' . See Oriminal Proceedings, 

i roclamatioua bow proved, q. 78. 
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Production of document by witness, s. 162. 

on notice, party producing entitled to have it in evidence, s. 16.S. 

if refused, in what cases party refusing can after- 
wards give it in evidence, s. 164. 
person snmmcned does not become witness by, s. 139. 
power of judge to order. 8. 166. 

which another person, having possession, could refuse to pro- 
duce, s. 131. 

of title-deeds of witness not a party, s. 130, 

of writing used by witness to refresh memory, adverse party entitled to. 

b. 161 . ' ' 

Professional adviser, see Attorney i Barrister. 

communication, when disclosable, s. 126. 

when not disclossible, s. 126. 
waiver of privilege as to, s. 128. 
duly, entry made in discharge of, s. 32, para. 2. 
treatise, expert may refresh his memory by reference to, s, 159. 

Proof, burden of, see Burden of pro(-f. 
admission not conclusive, s. 31. 
facts not requiring, ss . 66-68. 

■judgments in probate, &c., jurisdiction, of what conclusive, s. 41. 

' of admission .against person making it and by or on his behalf, s. 21. 
admitted fact, not ncccssaiy, a. 68. 

attested document not required by law to be attested, s, 72. 

certain public and official documents, s. 78. 

cession of British territory, s. 113. 

contents of documents, s. 61. 

documents by primary evidence, a. 64. 

execution of document required by law to be attested, s. 68. 

when attesting witness 
cannot he found, or 
execution in the Uni- 
ted Kingdom, s. 69. 
when attesting witness 
denies execution, s . 
71. 

facts by oral evidence, s. 59. 
handwriting and signature when necessary, s. 67 . 
psblic document by production of certified copy-, s. 77. 
wills under Indian Succession Act, s. 91. 

legitimacy, in what cases birth during valid marriage conclusive, s. 112, 
fact, no particular number of witnesses necessary, s, 134. 

* Proper custody ’ defined, s. 90. 

-Protest of captain when relevant, 6, 32, ill. h, 

‘ Proved,’ when a fact is, a, 3. 

Provincial expressions, evidence admissible to show meaning of, s, 98. 

Public book, register, or record, entry in, s. 36. 

Public documents, s, 74. 

certified copies of, s. 76. 

„ proof of, by production of certified copies, s. 77. 
proof of certain, s. 78. 

Public festivals, Ac., when Court must take judicial notice of, s. 57. 
officer, proof of appointment of, s. 91, 

when not compellable to disclose official communications, s. 124. 

Public officers, Indian, accession to office, &c., of, when Court must take judicial 
notice of, s, 67. 

record, &o., relevancy of entry in; made in perforibance of duty, s. 35. 
right, statement as to, s. 32, para. 4. 

Question, asked 'without reasonable grounds, when may be reported to High Court, 

B. 160., 

See Attorney; Leading gueation; Kelevancy of facia; Veracity of nitneas ; 
Witnesa, &o, ■ ' , ' 

Bane, impeaching credit of prosecutrix for, s, 156, cb 4, 

Bashness, facts shewing existence of, s. 14. ’ - 

RecitnlB in Acts or uotificatiQns, s. 37, , 
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Kecord of evidence, presumption as to documents purporting to be, s. 80. 
ile-esamination of witness, meaning of, s. 137. • _ _ , « . 

on new matter introduced by permission of Court, s. i3S 
to what directed, s. 138. 
to charjicter, s. 140. 

leading question when may be asked in, s. 142. 

when may not be asked in, s. 142. 

Reference, books of, s. 67. 

Refreshing memory by reference to writing, when made by witness, s. lufl. 

when made by other person, s. 159/ 
when witness may refer to copy, s, 159, 
expert, by reference to professional treatise, 6. 169, 

Regulations of Government, &c., how proved, s. 78. • 
repealed, s. 2. 

Rejection of evidence, improper, when no ground for new trial, s. 167. 

Relation of parties transacting fact in issue or relevant fact, facts shewing, s. 9. 
Relationship, relevancy of opinions as to, s. 32, paras. 6, 6, s. 50. 

burden of proof as to, s. 109, 

Relevancy of admission in civil cases, s. 23. 

bad character in criminal proceedings, s. 64. 

.character as affecting dam.ages, s. 55. 

to prove conduct imputed, in civil cases, s. 52. 
conduct, s. 8. 

confession made after removal of impression caused by inducement^ 
threat, or promise, a. 28. 

entry in public record, &c,, made in performance of duty, s, 33. 
facts, ss. 5 — 16. 

forming part of same transaction, s. 6. 

which are the occasion, &c., of relevant facts or facts in issue, s. 7. 
necessary to explain or introduce a fact in issue or relevant fact, ft 9. 
in suits for damages, s. 12. 
where right or custom in question, s. 13. 

shewing existence of state of mind, body, or bodily feeling, s, 14. 
bearing on question whether act was accidental or iutcutional, s. 15. 
bearing on opinions of experts, B. 46, 
judge to decide as to, s. 136. 
good character in criminal proceedings, s. 63. 
grounds of opinion, s. 51. 
judgments, &c., to bar second suit or trial, s. 40. 

in probate, &c., jurisdiction, s, 41. 
of what conclusive proof, s, 41. 
in other than probate, &c. , jurisdiction, s. 42. 
judgments, &c., other than above, s. 43. 
opinions as to existence of general custom or right, s. 48. 
handwriting, s. 47. 
relationship, s. 60. 
usages, tenets, &c., s. 49 . 
oral admission as to contents of document, s. 22. 
previous conviction in criminal proceedings, s. 64. 

statement as to fact of public nature contained in certain Acts or noti- 
fications, B. 37. 

in maps, charts, and plans, s. 36. 
of law of country contained in law-book, s. 38. 
or act of conspirator, s. 10. 
statements, s. 8. , ' . 

Relevant,’ definition of, s. 3. 

Relevant fact, existence of course of business, when a, s. 16. 
facts, see Relevancy of facts, 

examination-iu-chief and cross-examination of ' witness must relate to 
s. 188. , , * 

. proved, judge must decide upon, s. 165. 
when evidence of, admissible, s. 6. ' • ‘ 

when facts not otherwise relevant become, s. 11 . 
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Eeligious foundation, relernnoy of opinion as to constitution of, s. 49. 

Eepeal of rules and laws, s. 2, 

Eeports.of decisions, relevancy of, s. 38. 

presumption as to genuineness of, s, 84. 

Eepu'tation, s. 3, ill. e, 
lies judicata, s. 40. 

Eeversnl of decision, improper admission or rejection of evidence, when' no eroimd 
for, s. 167. 

Eight, relevancy of facts as to existence of, s. IS. 

general, relevancy of opinions .os to existence of, s. 48. 

Eule of the road. Court must take judicial notice of, s. 67. 

Eules of evidence repealed, s. 2. 

Scandalous questions, when Court may forbid, s. 161. 

when Court may not forbid, s. 161. 

Science, opinions of experts on point of, s. 46. 

Seal, comparison of, with admitted or proved sesil, s. 73. 

presumption as to genuineness of, s. 82. 

Seals of Courts, &c., of what seals Court must take judicial notice, s. 67, 

Second suit or trial, relev.ancy of judgments, &c, to bar, s. 40. 

Secondary evidence, after notice to produce, s. 66. 

certified copies, s. 63, 
other’ copies, s. 63. 
how far counterpart is, s. 63, 
meaning of, s. 63. 

when admissible, of existence, condition, or contents of document, 
s. 65. 

Series of similar occurrences, s. 16. 

letters or papers, statement contained in document forming part of, s, 39. 
Servant of legal practitioner, communications to, s, 127. 

See Attorney ; Bannster, 

Shaking credit of witness, questions in cross-examination for, ss. 146— -160. 

not to be asked without reasonable grounds, s. 149. 

when jCourt may report asking of question to High Court, 

“ Shall presume" defined, s. 4. 

Short title, s. 1. 

Sign manual of British Sovereign, judioially noticed, s. 67. 

Signature, comparison of, with admitted or proved signature, s. 73, 
proof of, when necessary, s, 67- 
-presumption as to genuineness of, s 82, 
of Indian public officers, when judicially noticed, s. 67. 

Signs, evidence of dumb witnesses by, s. 119. 

Sovereign, foreign, existence, &c., of, when judicially noticed, s. 67. 

Stamp, presumption as to genuineness of, s. 82. 

that document bore proper, s. 89, 

State, affairs of, admissibility of evidence as to, s. 163. 

foreign, existence, &o., of, when Court must hike judicisil notice of, s, 67, 
matters of, document produced by witness referring to, s. 162. 

State of mind, body, or bodily feeling, see Belerancy of facts, 

things under which relevant facts or facts in issue happened, s. 7. 

Statement by witness is ‘ evidence,’ s. 3, 

as to fact of public nature contained in certain Acts or notifications, relevancy, 
of, s. 37, 

forming part of conversation, document, book, or series of letters or papers 
wbab evidence admissible, s, 39. 
of conspirator, how far a relevant fact, s. 10. 
of law of country contained in law-book, relevancy of, s. 38, 

Statements, see Admission, 

by persons who cannot be called as witnesses, ss. 32, 38. 
in maps, charts, and plans, relevant, s. 36. 
made under special circumstances, ss, 84 —38. 
relevancy of, s. 8. 

written or verbal, of relevant facts by person dead, or who cannot be found, 
&c., when relevant, s. 32. 
when relating to cause of death, s.' 32 (1). 


Ev. 13, 
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Statements, written or Verbal, when made in .ordinary course of lousiness : s. 32 (2). 

when against interest of maker, s. 32 (.3). 
when giving opinion as to public^right or custom, or 
matter of public or general interest, s. 32 (4). 
when relating to existence of relationship, s. 32 (5'. 

and made in 

will, deed, pedigree, or on tombstone, &c., s. 32 (6). 
when made in document relating to transaction by which 
right or custom created, &c.. s. 32 17). 
when made by several persons, and expresses feeling, &c., 
relevant to matter in question, s. 32 (8). 

Statutes repealed, s. 2 and Scbed. „ , . - , • j .... 

Subatracting from terms of written contract, Ssc., see Exclusion of evidence. 

Suit, see Judgments, &o. 

of what facts evidence admissible in, s. 6. 
for damages, relevancy of facts in, s. 12. _ 

Technical expression, meaning of, evidence admissible to shew, s. 98. 

Telegraph messages, presumption as to, s, 88. 

Tenant, see Landlord and tenant. 

estoppel of, from denying landlord’s title, s. 116. 

Tender years, person of, when incompetent as witness, s. 118. 

Tenets of body of men or family, relevancy of opinions as to, s, 49. 

Terms, meaning of, relevancy of opinions ns to, s. 49. 

Territory, British, proof of cession of, s. 113. 

Threat, confession caused by, s. 24. 

Time at which any fact in issue or relevant fact happened, fjicts fix ing, s. 9. 

Title of Act, short, s. 1. 

of foreign State, &o., when judicially noticed, s. 67. 
of landlord, estoppel of tenant from denying, s. 116. 

Title-deeds of witness not a party, production of, s. 130. 

Titles of Indian public officers, when judicially noticed, s. 67. 

Tombstone, statement as to relationship made on, s, 82, para. 6. 

Transaction, facts forming part of same, s, 6. 

See Eelevamcy of facts. 

Translation of document produced by witness, s. 162. 

Translator, see Interpreter. 

divulging contents of document directed to be kept secret, s. 1 62. 

Treatises, see Expert ; Professional treatise. 

Trial, see Judgments. 

Trial, new, see New trial. 

Tribunals, acts of, s. 74. 

United Kingdom, proof of document required by law to be .attested when executed 
in. and attesting witness cannot be found, s. 69. 

Usages of body of men or family, relevancy of opinions as to, s. 49. 

Vakil, Certain questions ashed by, without reasonable grounds, may be reported to . 

High Court, s. 160. 

communication made to, by, or for client, when disclosable, s. 126. 

when not disclosable, s. 126. 
waiver of privilege, s. 128. 

* Varying terms of document, who may give evidence of contemporaneous agreement, s. 99. 
written contract, &o., see Exclusion of evidence, 

evidence inadmissible of oral agreement, s. 92. 
Veracity of witness, questions in cross-examination to test., ss. 146—150. 

not to be asked without reasonable grounds, s. 149. 
when Court may report asking of question to High 
Court, 8. 150. 

- Warning witness that he need not answer certain questions, s. 148. 

Wife of accused, in criminal proceeding, competent Witness, s. 120. 

of party to civil suit,. competent witness, s. 120. 

Wills, statements as to relationship made in, s. 32, para. 6. 

custom, made in, s. 32, para. 7. 

provisions of Indian Succession Act as to cosntruotion of, not afEecte ,s. 100. 
under Indian Succession Act how provable, s. 91 . 

Witness, accomplice competent, against accused person, s. 133. 

accused, husband or wife of, competent, in criminal proceedings, s. 120. 
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itncPS, aitcsting, proof when lie cannot be fonnd, or document excented in tlio 
United Kingdom, a. 69. 

when execution of document must be proved by, a. 68, 
judge na, a. 121. 
magistrate ns, a, 121. 
picador ns, s. 126. 

pleader’s clerk or servant as, s. 127. 
public ofBccr ns, s. 124. 
policc-ofGccr ns, a. 125. 
vakil ns, s. 126. 

vakil’a clerk or aervant ns, s. 127. 

.attorney ns, a. 126. 

.attorney’s clerk or servant as, s. 127. 

barriatorns, a. 126. 

barrister’s clerk or servant ns, s. 127. 

client ns, a. 129. 

contradiction of, a. l.^S. 

credit of. confirrantinn of, a. 158. 

credit of, how impeached, a. 155. 

impenchment of, a. 158. 

questions in cross-examination nffccting, ss. 146 — 160. 
cross-examination, see Cntts-examinafion of witnesf. 
dumb, mode of giving evidence by, a. 119. 

evidence of, when relevant for proving in subsequent proceeding truth of 
facts stated, a. 33. 

examination of, as to written doenment or contents, a. 144. 
cxnmination-in-chicf, see ExamUiation-in-ehief of witness. 
husband of accused, competent, in criminal proceedings, s. 120. 
interpreter ns, s. 127. 
power of judge to examine, s. 165. 

not a party, title-deeds of, when cumpcllable to produce, s, 130. 

when not compellable to produce, a. 130. 
not excused from answering on ground that answer will criminate, ss. 132, 147. 
oral evidence of, ns to statements by other persons of contents of documents, 
when admissible, s. 144. 
order of examinations of, s. 138. 

pnrtj’ to civil suit, and husband or wife, competent, s. 120. 
prodnetion of document by, s. 162. 

proof of former statement of, to corroborate testimony, s. 167. 
questions to, by jury or assessors, s. 166. 
re-examination, see Ue-examination of witness, 
refreshing memory by reference to writing, s. 169. 

when made by witness, s. 159. 
when made by another person, a. 169. 
When witness may refer to copy, a. 1 59. 
may bo cross-examined upon it, a. 161. 
statements by persona who cannot be called, ss. 32, 33. 
to character, cross-cx.amination and ro-cxaminntion of, s. 140. 
translation of document produced by, s. 162, 

when compellable to answer question in cross-examination testing veracity, 

• &c,, s. 147. 

in what case Court to decide, s. 148. 
when ho may testify to facts mentioned in doenment, a. 160. 
wife of accused, competent, in criminal proceedings, s. 120. 

Witnesses, ss. 118 — 134. 

what persons competent, ss. 118 — 133. 
examination of, ss. 136 — 166, 
no particular number necessajy to prove fact, s. 134. 
order of production and examination of, s. 136. 

Writing is a ‘ doenment,’ s. 3. ^ ' 

comparison of, with admitted or proved writing, a. 73. 
dnmb-witncSB may give evidence by, s. 119. 
when witness may refresh memory by reference to, s. 169. 
to refresh Avitnesses’ memory, adverse party entitled to production of, and 
may cross-examine upon, s. 161. 




THfe INDIAN CONTRACT ACT, 

NO. IX. OF 1872. 


Becrived the G.-G.’s Assent on the 25th Apbil 1872. 

Whereas it is expedient to define and amend 
Proambloi -i certains parts of the law relating to contracts j 

It is hereby enacted as follows :— 

Freliminabv. 


Short titlo. 


1. This Act may be called “The Indian 
Contract Act, 1872.” 

It extends to the whole of British India 3 and 

®**“"*^‘ it shall come into force on the first day of September 

Commonccmont. 1872* 

The enactments mentioned in the schedule hereto are repealed to the 
extent specified in the third column thereof ; but 
Enactments ropoalod. nothing herein contained shall affect the provisions 

of any Statute, Aot,t or Begulation not hereby expressly repealed, nor any 
usage or custom of trade, nor any incident of any contract, not inconsistent 
with the provisions of this Act. 

2. In this Act the following words and expressions are used in the 
following senses, unless a contrary intention appears 
Interprotation-clauso. context 

(^a.) Wlion one person signifies to another his willingness to do or to 

abstain from doing anything, with a view to 
“ Propofijil. obtaining the assent of that other to qp 

abstinence, he is said to make a prooosal : 

(t.) — 'w lien the person to whom the proposal is made signifies his assent 
, . „ thereto, the proposal is said to be accepted. A 

romiso. proposal, when accepted, J becomes a promise : 

(c.) — The person making the proposal is called the ‘promisor,’ and 
“Promisor” and “pro- the person accepting the proposal is called ‘pro- 
tnisoo.” misee ; ’ 

(d.) — When, at the desire of the promisor, the promisee or any other 
„ person has done or abstained from doing, or does or 

onsi ora ion. abstains from doing, or promises to do or to abstain 

from doing, something, such' act or abstinence or promise is called a consider- 
ation for the promise : 

(e.) — Every promise and every set of pro- 
mises, forming the consideration for each other, is 
an agreement : ■ 

( f .) — Promises which form the consideration or part of the con- 
sideration for each other are called reciprocal 
. promises : / 

agreement not enforceable by law is 
said to be void : 

(h.) — ^An agreement enforceable by law is a 
contract : J 


“ Agroomont.” 


“ Rociproca! promises.” 
“ Void agreement.” 


“ Contract.” 


* That it is'not retrdspectire, see 12 B. L. R. 472. 
t See, for instance, /Act XVIII. of 1B54, s. 12. 
t But sue s. 4, il. i>. 


t 


10 


coj^TjiAcr. 


1872. 
Act 9. 


"Voidable contract." 


(i .) — An agreement which is cnforcea1)Ie by law at the option of one 

or more of the parties thereto, but not at the 
option of tho other or others, is a voidable contract : 
uxr ‘j ♦*> U ’) — contract which ceases to be enforce- 

o con rac 1 ^^ becomes void when it ceases to be 

enforceable. 


Chapter I.— Op the Communication, Acceptance, and Ebvooa- 

TioN OP Proposals. 

3. The communication of proposals, the acceptance of proposals, and 
»™pt. ‘fc® Ol proposal, and occoptanoos re- 

ance, and revocation of pro- spectively, are deemed to be made by any act or 
posals. omission of the party proposing, accepting, or 

revoking, by which he intends to communicate such proposal, acceptance, or 
revocation, or which has the edect of communicating it. 

Communication when com- 4. The communication of 'a proposal is com- 
plete. plete when it comes to the knowledge of the person 

to whom it is made. 

The communication of an acceptance is complete, 

AS against the proposer, when it is put in a course of transmission to 
him, so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the proposer. 
The communication of a revocation is complete, 

as against the person who makes it, when it is put into a course of 
transmission to the person to whom it is made, so as to be out of the power 
of the person who makes it ; 

as against the peison to whom it is made, when it comes to his 

knowl^gA- 

k * * * • ■ . 

(a.) A proposes, by letter, to sell a house to B at a certain price. 

Tl>e communication of tlio proposnl is compl'dt' wJ)cn B receives the letter. 

(6.) B accepts A’s proposnl by a letter sent by post. 

The cominimication of the acceptance is complete, 
as against A when the letter is posted ; 
as against B when the letter is received by A. 

(c.) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. It 
is complete as against B wlien B receives it. 

B revokes his acceptance by telegram. B’s revocation is compiote as against 
B when the telegram is despatched, and as against A when it reaches him. 

5. A proposal may be revoked at any time before the communication 
Bevocaijon of proposals of its acceptance is complete as against the pro- 
and acceptances. poser, but not afterwards. 

An acceptance may be revoked at any time before the communication 
of the acceptance is complete as against the acceptor, but not afterwards. 

Ilhittration. 

A proposes, by a letter sent by post, tp sell bis house to B. 

B accepts the proposal by a letter sentNby post. 

A may revoke his proposal at any time 'before or at the moment when B posts 
his letter of acceptance, but not afterwards. \ 

B may revoke his acceptance at any tlm\ before or at the moment when the 
letter communicating it reaches A, but not afteiiwards. 
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Revocation how made. 6. A proposal is revoked — 

(1) by the communication of notice of revocation by the proposer to the 
other party j 

(2) by the lapse of the time prescribed in such proposal for its accept- 
ance, or, if no time is so prescribed, by the lapse of a reasonable time, with- 
out communication of the acceptance; 

(3) by the failure of the acceptor to ful61 a condition precedent to ac- 
ceptance ; or 

(4) by the death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before acceptance. 

Acceptance must be abso- 7. In order to convert a proposal into a pro- 
late. tnise the acceptance must — 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, unless the pro- 
posal prescribes the manner in which it is to be accepted. If the proposal 
prescribes a manner in which it is to be accepted, and the acceptance is not 
made in such manner, the proposer may, within a reasonable time after the 
acceptance is communicated to him, insist that his proposal shall be accepted 
in the prescribed manner, and not otherwise ; but, if he fails to do so, he ac- 
cepts the acceptance. 

8. Performance of the conditions of a proposal, or' the acceptance of 

Acceptance by performing consideration for a reciprocal promise which 

conditions or receiTing cons£ may DO ouorod With a proposal, is an acceptanco oi 
deriition. the proposal. 

9. In so far as the proposal or acceptance of any promise -is made in 
Promises, express and im- vrords, the promise is said to express In so far 

plied. as such proposal or acceptance is made otherwise 

than in words, the promise is said to be implied. 


1872.- 
Act 9. 






; Ohafteb II. — Of Oontraots, Voidable Oontbaots, and 

Void Agkebments. 

10. All agreements are contracts*^ if they are made by the free consent ‘ 
What agreoments are con- of parties competent to contract, for a lawful con- 
tracts. sideration,! and with a lawful object, and are not 

hereby expressly declared to be void. 

Nothing herein contained shall affect any law in force in British India, 
and not hereby expressly repealed, by which any contract is required to be 
made in writingl or in the presence of witnesses, or any law relating to the 
registration of documents. 

- • 11. Every person is competent to contract whc/ is of the age of majority ^ 
Who are oompotont to con- according, to the law to which be i3_aiihject3 and 
tract. whojis of sound mind, and^is not disqualified from 

contracting by any law to whicffhe is subject. 

12. A person . is said to be of sound mind for the purpose of making 'a 
What is a sound mind for contract if, at the time when he makes it, he is 
tho purposes of contracting. capable of understanding . it, and of forming a 
rational judgment as to its efirect upon his interests. 
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CONTE ACT, 


1872. A person who is usually of unsound uiind, hufc occasionally of sound 

mind, may make a contract when ho is of sound mind. 

Act 9. person wlio is usually of sound*mind, but occasionally of unsound 

mind, may not make a contract when he is of unsound mii\d.* 


llluatraiions. 


{a.) A patient in a lunatic asylum, who is at intervals of sound mind, may con- 
tract during those intervals. , , , , 

(6.) A sane man, who is delirious from fever, or who is so drunk tlint ho can- 
not understand the terms of a contract, or form a rational judgment as to its cltcut 
on his interests, cannot contract whilst such delirium or drunkenness lasts. 


“ Consent ” dofinod. 


13. Two or moro .persons aro said to consent 
when they agree upon the same tiling in the same 
sense. 


"Froo consont” dofinod. 


14. Oonsent is said to he free when it is not 
caused by — 

(1) coercion, as defined in section fifteen, or 

(2) undue influence, as defined in section sixteen, or 

(3) fraud7 ardefined in section seventeen, or 

(4) misrepresentation, as defined in section eighteen, or 

(5) mistake, subject to the provisions of sections twenty, twenty-one, 
and twenty-two. 

. Oonsent is said to be so caused when it would not have been given but 
for the existence of such coercion, undue influence, fraud, mi8i*cprcscntation, 
or mistake. 

15. “ Ooorcion ” is the committing, or threatening to commit, any act 
j „ forbidden by the Indian Penal Code, or the unlaw- 

ful detaining, or threatening to detain, aiiy pro- 
perty to the prejudice or wlln- cirif .in.!?j«tion of causing 

any person to enter into an agreement. 

Explanation — It is immaterial whether the Indian Penal Oode is or is 
not in force in the place where the coercion is employed. 


jUustralio’n, ’ 

A, on board au English ship on the high seas, causes B to outer into an agreo" 
meat by an act amounting to crimiiidl intiinidntion uniicr tbo ImliiUi Penal Godo. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an olfcnco by the law of Eng- 
land, and although section 60G of the Indian Penal Codo was not in force at the 
time when or place where the act was done. 

ttr-r , , n j e j 16. “ Unduo iofluenco ” is said to be employed 

in the following cases : — 

(1.) — When a persbn in whom confidence is reposed by another, or who, 
holds a real or apparent authority over that other, makes use of such confi- 
dence or authority for the purpose of obtaining an advantage over that other, 
which, but for such confidence or authority, he could not have obtained ; 

(2.) — When a person whose mind is enfeebled by old age, illness, or 
mental or bodily distress, is^so treated as to make him consent to that, to 
which, but for such treatment, he would not have consented, although such 
treatment may not amount to coercion. 


* But SCO s« 68, infra. 
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17. “Fraud” means and includes any of the following acts committed, 
"Frand” defined ® party to a contract,* or with his connivance, 

or by his agent, f with intent to deceive another 
party thereto or his agent, or to induce him to enter into the contract ;♦ — 

(1.) — The suggestion, as a fact, of that which is not true, by one who 
does not believe it to be true ; 

(2.) — The active concealment of a fact by one having knowledge or belief 
of the fact ; 

(3.) — A promise made without any intention of performing it ; 

(4.) — Any other act fitted to deceive ; 

(5.) — Any such act or omission as the law specially declares to be 
fraudulent. 

Explanation . — Mere silence as to facts likely to affect the willingness of 
a person to enter into a contract* is not fraud, unless the circumstances of 
the case are such that, regard being had to them, it is the duty of the person 
keeping silence to speak,| or unless his silence is, in itself, equivalent to 
speech. 

llhalraixom. 


1872. 
Act 9. 


(a.) A sells, by auction, to B, a horse which A knows to be nusound. A says 
DOliiing to B about the horse’s nnsoundness. This is not fraud in A. 

(b.) B is A’s danorbter, and has just come of age. Here, the relation between 
the parties would make it A’s duty to tell B if rhe horse is unsound. 

(c.) B says to A, “ If 3 ’ou do not deny it, I shall assume that the horse is 
sound.” A Buys nothing. Hf-re A’s silence is equivalent lo speech. 

' (rf.) A and B, being traders, enter upon a contract.® A 1ms private information 
of a change in prices which would affect B’s willingness to proceed with the cou- 
tmet.® A is. not bound to inform B. 


“ Misrepresentation " 
fined. 


* Misrepresentation’ means 


in- 


de> ^8. 

dudes — 

, . <'1 tto Worma- 

or the person making it, of that which is not true, though he 
believes it to be true ; 

(2) any breach of duty which, without an intent to deceive, gains an 
advantage to the person committing it, or any one claiming under him, by 
misleading another to his prejudice, or to the prejudice of any one claiming 
under him ; 

(3) causing, however innocently, a party to an agreement, to make 
a mistake as to the substance of the thing which is the subject of the 
agreement. 


19. When consent to an agreement is caused by coercion, undue influ- 
Voidability of agrooments fraud, or misrepresentation, the agreement is 

without free consent. a contract voidable at the option of the party whose 

consent was so caused. 

A party to a contract, whose consent was caused by fraud or misre- 
presentation, may, if he thinks fit, insist that the contract shall be per- 
formed, and that he shall be put in the position in which he would have 
been if the representations made had been true. / . 


Excej)tion . — If such consent was caused by misrepresentation or by 
silence, fraudulent within the meaning of section seventeen, the contract, 
nevertheless, is not voidable, if the party whose consent was so caused had 
the means of discovering the truth with ordinary diligence. 


Read ‘agroomont.’ t Compare s. 238, ivfi-a.. 

% Sec a. 143, in,fra. 




1 ' 4 ‘ 


CON TM ACT. 


1872 ExpJnmtion . — A fraud or misrepresentation wliich did not onnse Uic 

^ consent to a contract of the party on whom such fraud was practised, or to 

Act 9. whom such misrepresentation was made, docs not render a contract voidable. 

Jlluttrations. 

(ft ) A intending to deceive B, falsely represents that five hundred innnnds of 
indigo are made annually at A’s factory, and thereby induces B to buy the fiicbiry. 

The contract is voidable nt the option of B. , j 

(h ) A bv a misrepresentation, leads B erroneously to behove that live hundred 
maiin.ls of indigo are made annually at A’s factory. B c.<amines the accounts of 
the factory, which show that only four Inindrcd maiinds of imligo have been made. 
After this’ B buys the factory. The contract is not voidable on account of A » mis- 
representation. . , „ . , „ 

(c.) A frauditlently informs B that A’s estate is free from incnmbranco. B 
thereupon buys the estate. The estate is subject to a mortgage. B may eitluT 
avoid the contract, or tnay insist on its being carried out and the mortgage-debt 
redeemed.* 

(d.) B, having discovered a vein of ore on llie estate or A, adopts means to 
conceal, and does conceal, the existence of the ore from A. Through A’s iguoninco 
Ji is enabled to bay the estate at an imdcr-valuc. The contract is voidable at the 
lion A 

(e.) A is entitled to sncceeil to an estate at the death of B ; B dies ; C, having 
received intelligence of B’s death, prevents the intelligence reaching A, and ihiis 
induces A to sell him his interest in the estate. The sale is voidable at the option 
of A. 

. -j t. X. LX. 20. Where both the parties to an ngrconient 

parties aro under mistoko as are under a mistake as to a matter of fact essen- 
to matter of fact. ticl to the agreement, the agreement is void. 

Explanalion . — An erroneous opinion ns to the value of the thing which 

fnrins-tlic subject-matter of the agreement is not to bo deemed a mistake as 
to nmatter o. 

llhutitnnixrai^ . 

* ^ ® a speciBc cargo of goods supposed to bo on its ivav " 

frm., England to Bombay. It tiirn-. out th«t,1,aforo tlio day ot tlio barmia ”o 

\\ iiB tiWitro or these ftictri. The n^ruenicnt is void * ^ 

dand at’lhe '“';‘“''>.';o™o. It tnrna oat that tlio borao was 

entitled to an estate for the life of B, agrees to sell it to C R 
TbragTOm^iXw igooraotof tbo tkob 

21. A contract is not voidable because it was caused by a mistake as to 
Effect of mistakes as to law. w force in British India'; but a mistake 

«»»eo®ct.aamiatakeol1aS.'““''"°‘“ 


■muatraUons, 


dobtt“fir'‘fb“ 

A aod B make a oontooio™,?! Tl» ™alraot is not voidable, 

lating bills of oxobango io Pm'ioe. Tha^ommris vSdabl!,”' “ 


Contract caused by mistake 
of one party as to matter of 


22. A contract is not voidable merely because 
It was caused by one of the parties to it being 
under a mistake as to a matter of fact. • 


Rxad ‘paid off’ or 'discharged.* 
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Whnt con«doraHon!i and * 4 i» .nn 

objects are lawful, and what 23> The consideration or subject of an agree- 

nient is lawful, unless — 

it is forbidden by law ; * or 

is of such a nature that, if permitted, it would defeat the provisions of 
any law ; or 

is fraudulent ; or 

involves or implies injury to the person or property of another; or the 
Oourt regards it as inimoralf or opposed to public policy.j: 

In each of these cases, the consideration or object of an agreement is 
said to be unlawful. Every agreement^ of which the object or consideration 
is unlawful, is void. 

lUuslralions. 


(o.) A agrees to sell his house to B for 10,000 rupees. Here, B's promise to 
pay tlie sum of 10,000 rupees is the consideration for A’s promise to sell the house, 
and A'm promise to sell the house is the consideration for B’s promise to pay the 
10,000 rupees. These are lawful considerations. 

(6.) A promises to pay_B 1,000 rupees nt the end -of six months, if C, who owes 
that sum to B, fails to pay it. B promises to grant time to 0 accordingly. Here, 
the promise of each party is the consideration for the promise of the other party, 
and they are lawful considerations. 

(ft) A promises, for a certain sum paid to him by B, to make good to B the. 
value of his ship if it is wrecked on a certain voyage! Here, A’s promise is the 
considi-ration for B’s payment, and B’s payment is the consideration for A’s pro- 
, raise ; and these are lawful considerations. 

(d.) A promises to maintain B’s child, and B promises to pay A 1,000 rupees 
yearly for the purpose. Here, the promise of each party is the consideration for the 
promise of the other party. They are lawful considerations. 

(c.) A, B, and C^ter into an agreement for the division nmonK,t’„ 

’ V 4 — xjj.o uw— o .. uor lOem or gams 

ucii'.fifeii, or to be acquired, by them oy rtssu. i«£’"i..'srcBinent is void, as its object 

is unlawful. 

( f.) A promises to obtain for B an employment in the public service, and 6 
promises to pay 1,000 rupees to A. The agreement is void, as the cousidenition for 
it is nnlawful. 


(ff-) A, being agent for a landed proprietor, agrees for money, without the 
knowledge of his principal, to obtain for Ba lease of land belonging to his principal. 
The agreement between A and B is void, as it implies a fraud by Gonceulment by A' 
on his principal. 

• (h.) A promises B to drop a prosecution whicii he has iustituted against B for 
robbery, and B promises to restore the value of the things taken. The agreement 
is void, as its object is unlawful. 

(i.) A’s estato-is sold for arrears of revenue under the provisions of an Act of 
the legislature, by which the defaulter is prohibited from purchasing the estate. B, 
upon nn understanding'with A, becomes the purchaser, and agrees to convey the 
estate to A upon receiving from him the price which B has paid The agreement is 
void, as it renders the transaction, in effect, a purchase by the defaulter, and would 
so defeat the object of tlie law. 

( 7 ) A, who is B’s mukhtar, promises to exercise his influence, as snob, with B 
in favour of C, and 0 promises to pay 1,000 rupees to A. The agreement is void, 
because it is immoral. 


(k) A agrees to let her daughter to hire to B for concubinage. The agreement 
is void, because it is immoral, though the lotting may not be punishable under the 
Indian Penal Code. ’ > 


* See infra, ss. 26, 27, 28, 80. 

X See 4 B. L. B., 0. C. J. 


f See 9 B, h. B., App. 37. 
9 B. L. R., App. 38 ; 11 B. L. R., 129. 
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Void Agreements. 

24. Tf tiny pnrfc of a single consideration for one or more olyects, or any 
Agreements void, if con- one or any part of any one of several considom- 
sidenitions and objects unlaw- tions for a Single object, IS unlawful, the agreement 
ful in part. Js void. 


Illmtratiom. 

A. promises to superintend, on bcdinlf of B, a legal mannfnelnro of indigo, .md 
an- illegal traffic in other articles. B promises to pay A a salary of 10,000 riipocs a 
year. The agreement is void, the object of A’s promise, and the consideration for 
B’s promise, being in part unlawful. 

Agreement without con- 25. An agreement made without considern- 
sideration void, unless— tlon is void, unless — 

(1) it is expressed in writing and registered under the law for the time 
it is in writing and register- being in force for the registration of assurances, 

ed, and is made on account of natural love and afToc- 

tion between parties standing in a near relation to each other ; or unless 

(2) it is a promise to compensate, w'holly or in part, a person who has 
or is a promise to compon- already voluntarily done something for the pro- 

sate for something done, misor, or something which the promisor was legally 

compellable to do ; or unless, 

(3) it is a promise, made in writing, and signed by the person to be 
oris a promise to pay a charged therewith, or by his agent generally or 

debt barred by limitation-law. specially authorized in that behalf, to pay wholly 
or in part a debt of which the creditor might have enforced payment but for 
‘ jaw for the limitation of suits. 

^ * *»-v tiiese cases, such an agreement is a contract. 

JSxplcmOition 1. — otna occoion shall alTcct the valicti-uy,- «o*- 
between the donor and donee, of any gift actutilly made. 

Explanation S . — An agreement to which the consent of the promisor is 
freely given is not void merely because the consideration is inadequate j but 
the inadequacy of the consideration may be taken into account by the Court 
in determining the question whether the consent of the promisor was freely 
given. 

JUusinUions. 


(tt.) A promises, for no consideration, to give to B Bs. 1,000. This is a void 
agreement. 

(6.) A, for natural love and affection, promises to give Ins son, B, Rs. 1,000. A 
puts his promise to B into Avriting. and regi.-^ters it. Tins is a contract. 

(c.) A finds B’s purse, and gives it to him. B promises to give A Bs. 50. Tliis 
is a contract. 


. (^0 ^ supports B’s infant son. B promises to pay A's expenses in so doing. 
This is a contract. “ 


(s.) A owes B Rs. 1,000, but the debt is barred by tbe Limitation Act. A signs 
a written promise to pay B Rs. 600 an account of the <lebt. This is a contract. 

(f.) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A's consent (o the 
agreement was freely given. The agreement is a contract, notwithstanding the 
inadequacy of tbe consideration. 


(p.) A agrees to sell a horse worth Bs. 1,000 for Rs. 10. A denies that his coa- 
sent to the agreement was freely given. The inadequacy of the consideration is a 

^ Court should take into account in considering whether or not A's 
consent was freely given. 
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ARTPomont in restraint of 26. Every agreement in restraint of the 
tnarriago void. marriage of any person, other than a minor,* * * § is 

void. 

27. Every agreement by which any one is restrained from exercisingf 
Agreomont in restnaint of a lawful profession, trade, or business of any kind, 
trade void, is to that extent void. 


Exception 1 , — One who sells the good-will of a business may agree with 
Saving of nRroomont not to the buyer to refrain from carrying on a similar 
ojirry on business of wliioh business, within specified local limits, so long as 
good-will is sold ; tjjg buyer, or any person deriving title to the good- 

will from him, carries on a like business therein, provided that such limits 
appear to the Court reasonable, regard being had to the nature of the 
business. 

Exception 2 . — Partners may, upon or in anticipation of a dissolution 
of agreemont between part- of the partnership, agree that some or all of them 
nere prior to dissolution ; will not carry on a business similar to that of the 
partnership within such local limits as are referred to in the last preceding 
exception. 

Exception S . — Partners may agree that some one or all of them will nob 
or during continuance of carry on any business other than that of the 
p.artnorfsliip. partnership during the continuance of the partner- 

ship. 

28. Every agreement, by which any party thereto is restricted abso- 
Agrocmontsin re.strnint of lutPly from enforcing his rights under or in re- 
logal proceedings void. spect of any contract by the usual legal proceed- 

ings in the ordinary tribunals, or which limits the time within which he may 
thus enforce his rights, is void to that extent. 

Exception 1 . — ^This section shall not render illegal a contract, by which 
Saving of contract to refer o*' .'"Ore Persons agree that any dispute which 

to arbitration flispute that may arise between tlieni in respect of any subject 

may arise. or class of subjects shall be referred to arbitration, 

and that only the amount awarded in such arbitration shall be recoverable 
>in respect of the dispute so referred. J 

-X §§§§§§§ 

Exception 2 . — Nor shall this section render illegal any contract in 
Saving of contract to refer writing,, by which two or more persons agree to 
questions that have already refer to arbitration any question between them 

arisen. which has alreadj' arisen, or affect any provision 

of anj' law in force for the time being as to references to arbitration. 

29. Agreements, the meaning of which is not 


AgrcoinonU void for un- 
certainty. 


certain, or capable of being made certain, are void. 
JUitstraiioiis. 


(a.) A agrees to sell to B ‘ a hundred tons of oil.’ There is nothing whatever 
to show what kind of oil was intended. The agreement is void for uncertainty. - 
(6.) A agrees to sell to B one luindrcd tons of oil of a specified description 
known fis an article of commerce. There is no uncertainty here to make the agree- 
ment void. 


* During his or her minority, as to which aeo Act IX,. of 1875. 

+ These words “do not mean an absoluto restriction, and are intended to apply to a 
partial restriction, a restriction limited to some particular place.” Per Couch, C.J., 14 
B, L. R. 85. 

J Kocf/Ier v. Coringa Oil Company, I. L R., 1 Cal. 42. 

§ Repealed by the Specific Relief Act (1, of 1877). 


■ 18 ’ 72 . 

Act 9. 

v/" 


0. 0. M.— 3 
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Ycl A who is n doniri in cncoamit-oil only, nsrrt'M to bcII to B ono homlrnd 
tons of oil.’’ The' Diiture of A’s tnnlc iiffords nn indu-ntion of the inontung of Iho 
words, and A has entered into a contract for the sale of one hundred tons of 

A agrees to sell to B ‘all the grain in my granary at Rtlmnagar.’ Thera 

is no uncertainty hero to make the agreement void. . . , « j 

<e.') A agrees to sell to B ‘one thousand niaunds of nco at a price to be fixed 
by C. As the price is capable of being made certain, tbero is no uncertainty hero 

to make the agreement void. - , i j 

r A agrees to sell to B * my white horse for rupees five hundred or rupees 

one thousand.’ There is nothing to show which of llio two prices was to be given. 

The agreement is void. 

30. Agreements by way of wager are void, and no suit shall be brought 
Agroemonts by way of for recovering anything alleged to be won on any 
wagovvoid. wager, or entrusted to any person to abide the 

result of any game or other uncertain event on which any wager is made. 
This section shall not be deemed to render unlawful a subscription or 
Exooption in favour of cor- contribution, or agreement to subscribe or con- 
tain pnzesfor horso-racing, tribute, made or entered into for or toward any 
plate, prize, or sum of money, of the value or amount of five hundred rupees 
or upwards, to be awarded to the winner or winners of any horse-race. 

Nothing in this section shall bo deemed to legalize any transaction 
Sootion294A of the Indian connected with horse-racing, to which the pro- 
Ponai Code not affected. visions of section 29.4: A of the Indian Penal Code ' 

apply. 

Chapter III,— -Op Contingent Contracts. 


fined. 


31. A * contingent contract’ is a contract to do or not to do something, 
'• Contingent contract” de- if Some event, collateral to such contract, docs or 

does not happen. 

Illustration. 

A contracts to pay B Rs. 10,000 if B's hotiso ia burnt. This is a contingent 
contract. 

Enforoeinont of contracts 22' Contingent contracts to do or not to do 
contingent on an event h.np. anything if an uncertain future event happens 

cannot be enfoi'ced by law unless and until that 
event has happened. 

If the event becomes impossible, such contracts become void. 

JUustrations. 

(a.) A makes a contract with B to buy B’s horse if A survives C. This con- 
tract cannot be enforced by law unless and until C dies in A’s lifetime. 

(6.) A makes a contraot with B to sell a liorsu to B at a specified price if C to 
whom the horse has been oflrered, infuses to buy him. The contract cannot’ bo 
enforced by law unless and until 0 refuses to buy the lior.se. 

A contracts to pay B a sum of money when B marries C. C dies without 
being married to B. The contract becomes void. wiiuouc 

33. Contingent contracts to do or not to do anything, if an uncertain 
Eirforcomont of contracts *titure event does not happen, can be enforced 

Speffi happening of that event becomes impos- 

sible, and not before. 

' lUush'ation. 
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34. If the future event on which a contract is contingent is the way in 1872. 

' .. I • I which a person will act at an unspecified time, the T~7~Z 

tnact is contingent to bo event shall be considered to become impossible 
doomed impossible, if itmtho when such person does anything which- renders it 
por8om°°"*^'****^ *** ** living impossible that he should so act within any defi- 
nite time, or otherwise than under further contin- 
gencies. 

Illmiration. 


A agrees to pay D a sum of money if B marries 0. 

C marries D. The inurriiige of B to C must now bo considered impossible, al- 
tlioiigli it is possible that D may die, and that 0 may afterwards marry B. 


35. Contingent contracts to do or not to do anything, if a specified un- 
bocomo event happens within a fixed time, become 


When contracts 
void, which arc contingent on 
happening of spociRod event 
within Rxod time. 


void, if, at the expiration of the time fixed, such 
event has not happened, or if before the time fixed, 
such event becomes impossible. 

Contingent contracts to do or not to do anything, if a specified uncer- 

. tain event does not happen within a fixed time, 

forced, which nro contingent ™ay he enforced by law when the time fixed has 
on s|)ociriod ovont not hap- expired, and such event has not happened, or, be- 
pening within fixed time. expired, if it becomes cer- 

tain that such event will not happen. 


Illustrations. 


(a.) A promises to pay B a sum of money if a certain ship returns within a 
y«-ar. The uoniruut may bo enforced if the ship returns within the year ; and be- 
comes void if tile sliip is burnt within the year. 

(h.) A promises to pay B a sum of money if a certain ship does not return 
within a year. The contract may bo enforced if the ship does not return within a 
year, or is burnt within the year. 

36. Contingent agreements to do or not to do anything, if an impossible 
Agreements contingent on event happens, are void, whether the impossibility 
impossiblo ovonts void. of the event is known or not to the parties to the 

agreement at the time when it is made 

Illustrations. 


(a.) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. 
The agreement is void. 

(b.) A agrees to pay B 1,000 rupees if B will marry A's daughter G. C was 
dead at the time of the agreement. The agreement is void. ; 


Chapteb IV. — Op the Pebpoemance op Oonteacts. i ’ | 
Contracts which must be jjerformed. 

37. The parties to a contract must either perform, or ofier to perform, 
Obligation of parties to bbeir respective promises, unless such performance 
contracts. IS dispensed with or excused under the provisions 

of this Act, or of any other law. 

Promises bind the representatives of the promisors in case of the ' death 
of such promisors before performance,* unless a contrary intention appears 
from the contract. 

* Tliis probably moans "to the extent of the assets received by thorn as such, and not duly 
applied,” — SSoo Madho Da^s v. Jtud/ia Mai, 9 fiiiijitb Record, 213. 
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Illustrationa. 

(a) A promises to deliver goods to B on n certain day on payment of Ra, 1,000. 

A dies before that day. A’s representatives nro bound to deliver the goods to 13, 
and B is bound to pay the Es. 1,000 to A’s ropresoniotivcs. 

(b.) A promises to paint a picture for B by a certain day at a certain price. A 
dies before the day. Tlie contract cannot bo enforced cither by A’s representa- 
tives or by B. 

38. Where a promisor has made an offer of performance to the promisee, 
Effect of refusal to accept and the offer has not been accepted, tlio promisor 

offer of performance. is not responsible for non-performnnce, nor does lie 

thereby lose his rights under the contract. 

Every such offer must fulfil the following conditions: — 

. (1.1 It must be unconditional. 

(2.) It must be made at a pi'oper time and place, and under such circum- 
stances that the person to whom it is made may have a reasonable opportu- 
nity of ascertaining that the person by whom it is made is able and wiling 
there and then to do the whole of what he is bound by his promise to do. 

(3.) If the offer is an offer to deliver anything to the promisee, the pro- 
misee must have a reasonable opportunity of seeing that the thing offered is 
the thing which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences 
as an offer to all of them. 

Illustration. 

A contracts to delivor to B at his wurchnusc, on the Ist March 187.3, lOO bales 
of cotton of a particular quality. In order to make an offer of pciTorinanco with 
the effect stated in this section, A must bring tho cotton to B’s warchotiRc, on the 
appointed day, under such circumstances that 13 may Imvo a reasonable opiiortiiuity 
of satisfying himself that the thing offered is cotton of the quality conlrnctod for, 
and that there are 100 bales. 

39. When a party to a contract has refused to perform, or disabled hiin- 
Effeot of refusal of party to self from performing, his promise in its entirety, 

perform promise wholly. the promisee may put an end to the contract,* un- 
less he has signified, by words or conduct, his acquiescence in its continuance. 

Illustrations. 

(a.) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her 100 rupees for each night’s performance. On the sixth night A wilfully 
absents herself from the theatre. B is at liberty to pul an end to the contract. 

(h.) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages • 
to pay her at the rite of 100 rupees for each night. On the sixth night A wilfully 
absents herself. With the assent of B, A sings on the seventh night. B has signi- 
fied his acquiescence in tho continuance of the contract, and cannot now put an cud 
to it, but is^ entitled to compensation for the damage sustained by him through A’s 
failure to sing on the sixth night. 

By whom contracts mtist be performed. 

' 40( If it appears from the nature of the case that it was the intention 

Person by whom promise is the parties to any contract that any promise 
to bo performed. contained in it should be performed by the promisor 

himself, such promise must be performed by the promisor. In other cases, 
the promisor or his representatives may employ a competent person to per- ' 
form it. ^ 


• And 680 8. 75, infra., 
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lllvstrations. 


(«.) A promises to pay B a snm of money. A may perform this promise, eiflter 
by personally paying the money to B, or by causing it to be paid to B by anoiber ; 
and, if A dies before the time appointed for payment, bis representatives must per- 
form the profittso, or employ some proper person to do so. 

(&.) A promises to paint a picture for B. A must perform tins promise per- 
BODnily. 


41. When a promisee accepts performance of the promise from a third 
EfFcot of accenting porfor- person, he cannot afterwards enforce it against the 
manco from third person, promisor. 


ISTa 
Act 9. 


42. When two or more persons have made a joint promise, then (unless 
^ Uovolution of joint liabili- a contrary intention appears by the contract) all 

such persons, during their joint lives, and, after the 
death of any of them, his representative jointly with the survivor or survi- 
vors, and, after the death of the last survivor, the representatives of all joint- 
ly, must fulfil the promise. 


43. When two or more persons make a joint promise, the promisee may. 
Any ono of joint promisors in the absence of express agreement to the contrary, 
may bo compollod to perform, compel any one of such* joint promisors to perform 

the whole of the promise. 

Each of two or more joint promisors may compel every other joint 
Each promisor may compel promisor to contribute equally with himself to the 
contribution. performance of the promise, unless a contrary in- 

tention appears from the contract. 

If any one of two or more joint promisors makes default in such contri- 
Sbnring of loss by dofanlt bution, the remaining joint promisors must bear 
In contribution. tlie loss arising from such default in equal shares. 

Explamtioii . — Nothing in this section shall prevent a surety from re- 
covering, from his principal, payments made by the surety on behalf of the 
principal, or entitle the principal to recover anything from the surety on 
account of payments made by the principal. 




Illustrations. 


(a.) A, B, and C, jointly promise to pay D 3,000 rupees. D may compel either 
A nr B or C to pay biin 3,000 rupees. 

(Ij.) a, B, and 0, jointly promis*' to pay D the sum of 3,000 rupees. C is com- 
pelled to pay the whole, A is insolvent, but his assets are sulHricnf to p.ay one-half 
of his debts. C is entitled to receive 500 rupees from A’s estate, and 1,250 nipces 
from B. 

(c.) A, B, and C, are under a joint promise to pay D 3,000 rupees. C is unable 
to pay anything, and A is compollod to pay the whole. A is entitled to reueivo 1,500 
rupees from B. 

(rf.) A, B, and G, are under a joint promise to pay D 3,000 rupees, A and B 
being only sureties tor 0. C fails to pay. A and B are compelled to pay the whole 
sum. They are entitled to recover it from 0. 

44. Where two or more persona have made a joint promise, a release of 
Effect of release of ono one of such joint promisors by the promisee does 
joint promisor. not discharge the other joint promisor or joint pro- 

misors ; neither does it free the joint promisor so released from responsibility 
to the other joint promisor or joint promisors.! 


* Tho moaning probably is ‘ any or tiwre of such.' 
t Soos.'138, 
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45. When a person has made a promise to two or more persons .lointly, 

then, unless a contrary intention appears from the 
Devolution of joint ng!it3. tj,e right to claim performance rests, as 

between him and them, with them during their joint lives, and, after tho 
death of any of them, with the representative of such deceased person jointly 
with the survivor or survivors, and, after the death of the last survivor, with 
the representatives of all jointly. 

Illustration. 


A, in consideration of 6,000 rupees lent to him by B and 0, promises B and C 
join ly to repay them tliat sum with interest on a day specified, B dies. The right 
to olfiiiii performance rests witli B’a representative jointly with C during CJ’s life, and, 
after the death of C, with tl«e representatives of B and C jointly. 

Tinie and Place for Performance. 


Time for performance of 
prointso, whore no application 
is to bo made, and no time is 
epocified. 


46. Where, by the contract, a promisor is to 
perforin his promise without application by the 
promisee, and no time for performance is specified, 
the engagement must be performed within a reason- 
able time. 


Explanation . — The question, ‘ What is a reasonable time ? ’ is, in each 
particular case, a question of fact. 


47. When a promise is to be performed on a certain day, and the pro- 
Tin,, and pta«, for per- midor has uiidnrtakon to porlorm it without op- 
formanco of promise on cor- plication by the promisee, tho promisor may per- 
tainday, and no application form it at any tiuio dudng_tjie^sual. liours-of 
to be made. business oa such day and at the place ot which the 

promise ought to be performed. 

Illustration, 


A promises to deliver goods nt B’s warehouse on the let January. On that day 
A brings the goods to B’s Wiirehoiise, but after the usual hour for closing it, and 
they are not received. A has not performed his promise. 

48. When a promise is to be performed on a certain day, and the pro- 
Application for perform- misor has not undertaken to perform it without 

ance on certain day to be at application by the promisee, it is the duty of tho 
proper imoan pace. promisee to apply for performance at a proper 

place and within the usual hours of business. 

Explanation . — The quescioii, ‘ What is a proper time and place ? ’ is, in 
each particular case, a question of fact. 

49. When a promise is to be performed without application by the pro- 

Place for performance of place is fixed for the performance 

promise, where no application of it, it IS the duty of the promisor to apply to the 
to be made, and no place lixod promisee to appoint a reasonable place for the per- 
for performance. formance of the promise, and to perform it at such 

place. 

Illustration, 

A undertakes to deliver a thousand raaunds of jute to B on a fixed day. A • 
must apply to B to appoint a reasonable place for the purpose of receiving it, and 
must deliver it to him at such place. 

Performance in manner or 60. The performance of any promise may be 

tiouid VpSot "*■ manner or at any time which the 

prouiisce pi-escribes or sanctions. 



CONTRACT, 


23 


JUustrationg. 1872. 

(a.) B .owes, A 2,000 rupees. A desires B to pay the amount to A’s account 
with 0, .a banker. B, who also hanks with C, orders the amount to be. transferred 
from his account to A’s credit, and this is done by C. Afterwards, and before A 
knows of the transfer, C fails. There has been a good payment by B. 

_(6.) A and B are mutually indebted. A and B settle an account by setting off 
one item against another, and B pays A the balance found to be due from him upon 
such settlement. This amounts to a payment by A and B, respectively, of tlie 
sums which they owed to each other. 

(c.) A owes B 2,000 rupees. B accepts some of A’s goods in reduction of the 
debt. The delivery of the goods operates as a part-payment. 

(if.) A desires B, who owes, him Rs. 100, to send him a note for Rs. 100 by 
post. The debt is discharged as soon as B puts into the post a letter containing the 
note duly addressed to A. 

Perfomumce of Reciprocal Promises. 


Promisor not bound to When a contract consists of reciprocal 

perform, unless reciprocal promises to be simultaneously performed, no pro- 
promisee ready and willing misor need perform his promise unless the promisee 
o per orm. ready and willing to perform his reciprocal 

promise. 


Illustrations. 


(a.) A and B contract that A shall deliver goods to B to be paid for by B on 
delivery, 

A need not deliver the goods, unless B is ready and willing to pay for the 
goods on delivery. 

B need not pay for the goods, unless A is ready and willing to deliver them on 
payment. 

(6 ) A and B contract that A shall^ deliver goods to B at a price to be paid by 
instalments, the first instalment to be paid on deliver}'. 

A need not deliver, unless B is ready and willing to pay the first instalment on 
delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver the 
goods on payment of the first instalment. 

52. Where the order in which reciprocal promises are to be performed 
Order of performance of re- is expressly fixed by the contract, they shall be 

ciprocal promises. performed in that order ; and where the order is 

not expressly fixed by the contract, they shall be performed in that order 
which the nature of the transaction requires. 

Illustrations. 

(a.) A and B contract that A shall build a house for B at a fixed price. A's 
promise to build the house must be performed before B’s promise to pay for it. 

(6.) A and B contract that A shall make over his stock-in-trade to B at a fixed 
price, and B promises to give security for the payment of the money. A’s promise 
need not be performed until the security is given, for the nature of the transactipn 
requires that A should have security -before he delivers up his stock. 

53. When a contract contains reciprocal promises, and one party to the 
Liability of party prevent, contract prevents the other from performing his 

ing event on which contract promise, the contract becomes voidable at the op- 
is to take effect. tion of the party so prevented ; and he is entitled 

to compensation* from the other party for any loss which he may sustain in 
consequence of the non-performance of the contract. 


• Sec s, 73, infra. 
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Illustratitm. 

A and B contract that B shall execute certain work for A for a thonsand riippes. 
B is ready and willing to execute the work accordingly, but A prevents him- from 
doin«>' so. The contract is voidable at the option of B ; and, if he elects to rescind 
it, he is entitled to recover from A compensation for any loss which he has incurred 
by its non-performance. 

04. When a contract consists of reciprocal promises, such that one of 
4 f u ♦ « f them cannot be performed, or that its performance 
promfae which ThouW be firat cannot be claimed till the other has been performed, 
performed, in oontraotconsist- and the promisor of the promise last mentioned 
ing of reciprocal promises. £g^j|g perform it, sucli promisor cannot claim tlie 

performance of the reciprocal promise, and must make compensation to the 
other party to the contract for any loss which such other party may sustain 
by the non-performance of the contriict. 

Illustrations. 


(a.) A hii'cs B’s ship to take in and convey from Calcutta to tlio Mauritius a 
cargo to be provided by A, B receiving a certain freight for its conveyance. A 
does not provide anj’ cargo for the ship. A cannot claim the performance of B’s 
promise, and must make compensation to B for the loss which B sustains by the 
non-performance of the contract. 

(6.) A contracts with B to execute certain builders* work for a fixed price, B 
siipplyina: the scaffolding and timber necessary for the work. B refuses to furnish 
any scaffolding or timber, and llie work cannot be exeunted. A need not oxccnlo 
the work, and B is bound to make compensation to A for any loss caused to liiin by 
the non- performance of the contract. 

(c.) A contracts with B to deliver to him, at a specified price, certain mer- 
chandise on board a ship which cannot arrive for a month, and B emgages to pay 
for the merchandise within a week from the date of the contract. B does not pay 
within the week. A’s promise to deliver need not bo peiTormcd, and B must make 
compensation. 

(d.) A promises B to sell him one hundred bales of mcrcimndiso, to be deli- 
vered next day, and B promises A to pay fur them within a month. A dues not 
deliver according to his promise. B’s promise to pay need not be performed, and A 
must make compensation. 

55. When a party to a contract promises to do a certain thing at or 
Effect of failure to per- specified time, or "certain things at or 

form at fixed time, on con- before specified times, and fails to do any such 
tract in which time is eason- thing at or before the specified time, the contract, 

or so much of it as lias not been performed, 
becomes voidable, at the option of the promisee, if the intention of the 
parties was that time should be of the essence of the contract. 

If it was not the intention of the parties tliat time should be of the ' 
_ Effect of such failure when essence of the contract, the contract does not 
time is not essential. become voidable by the failure to do such thing at 

or before the specified time ; but the promisee is entitled to compensation from 
the promisor for any loss occasioned to him by such failure. 

If, ill case of a contract, voidable on account of the promisor’s failure 
Effectof acceptance of per- perform his promise at the time agreed, the 
formanoe at time other than promisee accepts performance of such promise at 
that asrreed upon. time other than that agreed, the promisee 

cannot claim compensation for any loss occasioned by the non-performance 
of the promise at the time agreed, unless at the time of such acceptance he 
gives notice to the promisor of his intention to do so.* 


* Compare ss. 62 and 63, w^/m. 
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Agrceiuont to do impossi- 
ble act. 

A contract to do 


56. An agreement to do an act impossible in 
itself is. void. 

an act which, after the contract is made, beconies 
Contract to do act ’after- impossible,* or, by reason of some event which 
wards becoming impossible the promisor conld not prevent, unlawful, becomes 
or unlawful. vq][,j ^vvhen the act becomes impossible or unlawful, t 

Where one person has promised to do something which he knew, or, 
' , with reasonable diligence, might have known, and 

through non-performance of which the promisee did not know, to be impossible 
not known to be impossible or or unlawful, such promisor must make compensa- 
nnlawful. promisee for any loss whicl such 

promisee sustains through the non-performance of the promise. L 


1872. 
Act 9, 


Illustrations. 


(a.) A agrees with B to discover treasure by magic. The agreement is void. 

(b.) A anil B contract to marr}' each other. Before the time fixed for the mar- 
riage, A goes mad. The contract becomes void. 

(c.) A contracts to marry B, being already married to 0, and being forbidden 
tlio law to which he is subject to practise polygamy. A most make compensa- 
tion to B for the loss caused to her by the non-performance of his promise. 

(rf.) A contracts to take in cargo for B at a foreign port. A’s Government 
afterwards declares war against the country in which the port is situated. The 
contract liocomcs void when war is declared. 

(e.) A contracts to act at a theatre for six months in consideration of a sum 
paid ill advance by B. On several occasions A is too ill to act. The contract to 
act on those occasions becomes void. 

67. Where persons reciprocally promise, firstly to do certain things ' 

Keoiprocal premises to do secondly, under specified 

tilings legal, and also other circumstances, to do certain other things which are 
things illegal. illegal, the first set of promises is a contract ; but 

the second is a void agreement. 

Illustration, 


A and B agree that A shall sell B a house for 10,000 rupees, but that, if B 
uses it as a gambling house, he shall pay A 60,000 rupees for it. 

The first sot of reciprocal promises, namely, to sell the house, and to pay 10,000 
rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house as 
a gambling house, and is a void agreement. 

58. In the case of an alternative promise, one branch of which is legal 
Alternative promise, one and the other illegal, the legal branch alone can bo 

.branch being illegal. enforced. 

Illustration. 

A and B agree that A shall pay B, 1,000 rupees, for which B shall afterwards 
deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 

Appropriation of Payimnts. 

59. Where a -debtor, owing seyeral distinct debts to one person, makes a 

■ T o*,'nn of »,n,rmor,f puyinont to him, sithor with express intimation, 
where debt to be dife^rged Or under circumstances implying that the payment 
is indicated. is to be applied to the, discharge of some particular 

debt, the payment, if accepted, must be applied accordingly. 


* otherwise than by the default of the contractor, 
t But see s. 65, infra. 
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lllustraitom. 


(a ) A owes B, among other debts, 1,000 riippps upon a promiaaory note, wliioli 
falls due on the Ist June. Ho owes B no other debt of that amount. On the Ist 
June A pays to B 1,000 rupoea. The payment is (o be applied to tho discharge of 

the promissory note. , «... a j 

(6 ) A owes B, among other debts, the sum of 5G7 rupees. B writes to A, and 
deinanda payment of this sum. A sends to B 007 riipees. This payment is to bo 
applied to the discharge of the debt of which B had demanded payment. 


60. Where the debtor has omitted to intimate, and there are no other 
. circumstances indicating to which debt the pay- 
whSSt to bo dfeS’id ment is to be applied, the creditor may apply it at 
is not indicated. big discretion to any lawful debt actually due 

and payable to him from the debtor, whether its recovery is or is not barred 
by the law in force for the time being as to tho limitation of suits. 


‘ €1. Where neither party makes any appropriation, the payment shall 
Application of pajmonl . bo applM discharge of the dehu* in order of 
whore neitbor party •appro* time, whether they arc or are not barred by tlie 
priatos. Jaw in force for the time being as to the limitation 

of suits. If the debts are of equal standing, the payment shall be applied 
in discharge of each proportionably. 


CoiUracts which need not he 'performed. 


Effect of novation, rescis- 
sion, and alteration of con- 
tract. 


62. If the parties to a contract agree to 
substitute a new contract for it, or to rescind 
or alter it, tho original contract need not be 
performed. 


Illustrations. 


(a.) A owes mone}' to B under a contract. It is agreed between A, B, and 0 
that B shall thenceforth accept C as his debtor instead of A. The old debt of A' 
to B is ut an end, and a new debt from 0 to B has been contracted. 

(6.) A owes B 10,000 rupees. A enters into an iirrangcment with B, and gives- 
B a mortgage of his (A’s) estate for 6,000 rupees in place of the debt of 10,000 
rupees. This is a new contract, and exUngnishoB tho old. 

(c.) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B 
orders A to credit 0 with 1,000 rupees in his books, but C does not assent to the 
arrangement. B still owes G 1,000 rupees, and no new contract has been entered 
into. 

63. Every promisee may dispense with or remit, wholly or in part, 
Promisee may dispense performance of the promise made to him, or 
with or remit performance of may extend the time for such performance, t or 
promise. may accept, instead of it, any satisfaction which 

he thinks fit. 


llluslratxonB. 

_ (a.) A promises to paint a picture for B. B afterwards forbids him to do so. 
A IB no longer bound to perform the promise. 

1 - ^ B 5,000 rupees. A pays to B, and B accepts, iu satisfaction of the 

whole debt, 2,000 rupees paid at the time and place at which the 5,000 rupees 
were payable. The whole debt is discharged. . 

.. ^>9®® rupees. 0 pays to B 1,000 rupees, and C accepts them, in 

satisfaction of his claim on A. This payment is a discharge of the whole cbiim.J 

* Probably the lawful debts referred to in s. 60. f But see s. 135, tTifra. 

t See B. 41, tupra. 
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(rf.) A owes B, nnilev a contraot, a anm of money, the amount of which has not 
been ascertained. A, without ascertaining the amount, gives to B, and B, in satis* 
faction thereof, ^accepts the sum of 2,000 rupees. This is a discharge of the whole 
debt, whatever it may be its amount. 

(e.) A owes B 2,000 rupees, and is also indebted to other creditors. • A makes 
an arrangement with his creditors, including B, to pay them a compensation® of 
eiglit annas in the rupee upon their respective demands. Payment to B of 1,000 
rupees is a discharge of B’s demand. 


64. When a person at whose option a contract is voidable rescinds it, 

Consequences of rosoission the other party thereto need not perform any pro- 
of voidable contract. mise therein contained in which he is promisor. 

TJie party rescinding a voidable contract shall, if he have received any bene- 
fit thereunder from another party to such contract, restore such benefit, so 
far as may be, to the person from whom it was received.! 

65. When an agreement is discovered to be void, or when a contract 
. Obligation of person who becomes void, any person who has received any 
has received advantage under advantage under such agreement or contract is 
void agreement, or contract bound to restore it, or to make compensation for it, 

to the person from whom he received it. 


that becomes void. 


Illtistrationa. 


(a.) A pays B 1,000 rnpees, in consideration of B’s promising to marry C, A’s 
daughter. 0 is dead at the time of the promise. The agreement is void, but B 
must repay A the 1,000 rnpees. 

(b.) A contracts with B to deliver to him 250 maunds of rice before the first of 
May. A delivers 130 maunds only before that day, and none after. B retains the 
130 maunds after the first of May. He is bound to pay A for tliem. 

(c.) A, a singer, coutracts with B, the manager of a tlieatre, to sing nt his 
theatre for two nights in every week during the next two months, and B engages to 
pay her a hundred rnpees'for each night’s performance. On the sixth night, A wil- 
fully absents herself from the theatre, and B, iu consequence, rescinds the contract. 
B must pay A for the five nights on which she had sung. 

(cf.) A contracts to sing for B at a concert for 1,000 rupees, which are paid in 
advance. A is too ill to sing. A is not bound to make compensation to B for the 
loss of the profits which B would have made if A bad been able to sign, bat must 
refund to B the 1,000 rnpees paid in advance. 

66. The rescission of a voidable contract may be communicated or re- 
• M t «nmmimi«iKncr or ^oked iu the Same manner, and subject to the same 
revoking rcTC^on voida- rules, as apply to the communication or revocation 
ble contract. of a proposal. { 


67. If any promisee neglects or refuses to afford the promisor reasonable 
, . facilities for the performance of his promise, the 

Effect of neglootofpronusoo , , , . ^ 


to afford promisor reasonable 
facilities for performance. 


promisor is excused by such neglect or refusal as 
to any non-performance caused thereby. 


Illustration. 


A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his house requires 
repair. ... ' * 

A is excused for the non-performance of the contract, if it is caused by such 
neglect or refusal. 

• Sic. Read ‘Composition.’ t See s. 75, infra. % See ss. 3 and 5, mpra. 
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Chapter V. — Op certain Relations resembling those created 

BY Contract. 

68. If a person, incapable of entering into a contract, or any one whom 
^ . he is legally bound to support, is supplied by au- 

Claim for necessaries sup- o J , rr ’ j i j: 

plied to person inoapablo of other person with necessaries ^suitTO to liis._conm- 

contracting, or on his account, ^tionin life, the person who has furnished such sup- 
plies is entitled to be reimbursed from the property of such incapable person. 

Jllustrations. 

(a.) A supplies B, a lunatic, with necessaries snitabic to bis condition in life. 
A is entitled to bo reimbursed from B’s property. 

(&.) A supplies the wife and ohildren of B, a lunatic, witli necessaries snilablo 
to their condition in life. A is entitled to bo reimbursed from B’a property. 

Iteimbnr.on.nt »f pomon 69- ^ jf intororted in the pay- 

paying money due by another, ment of money which another IS bound by law to 
in payment of Nvhich he is in- pay, and who therefore pays it, is entitled to be 

reimbursed by the other. 

Illustration. 

B holds land in Bengal, on a lease granted bj' A, the znmindar. Tlie revenue 
payable by A to the Government being in arrear, bis land is ndviTtiwd for sale by 
the Government. Under the revenue-law, the consequence of .><1101) sale will be the 
annulment of B’s lease. B, to prevent the sale and the consequent auiiulinent of 
his own lease, pays to the Government the sum due from A. A is bound to make 
good to B the amount so paid. 

70. Where a parson lawfully does anything for another potion, or deli- 

Obligation of peraon enjoy- anything to him, not intending to do so gra- 

ing benefit of non-gratuitous tuitously, and such Other person enjoys the bene- 

fit thereof, the latter is bound to make compensa- 
tion to the former in respect of, or to restore, the thing so done or delivered. 

Illustrations. 

(o.) A, a tradesman, leaves goods at B’s bouse by mistake. B treats the goods 
as his own. He is bound to pay A for them. 

(6.) A saves B’s property from fire. A is not entitled to compensation from B, 
if the circumstances show that he intended to act gratuitously. 

71. A person who finds goods belonging to another, and takes them into 
Responsibility of 'finder of his custody, is subject to the same responsibility 

goods. as a bailee.* 

Liability of person to whom 72. A person to whom money lias been paid 

money is paid or thing deli- ^ , , • , i i 

vered by mistake or under Of ^“7 thing delivered by mistake or under coer- 

coercion. cionf must repay or return it. 

Illustrations. 

(a.) A and B jointly owe 100 rupees to C. A alone pays the amount to C, and 
B, not knowing this fact, pays 100 rupees over again to C. C is bound to repay the 
amount to B. . , 

(6.) A railway company refuses to deliver up certains goods to the consignee, 
except upon the payment of an illegal charge for carraige. The consignee pays 
le sum charged in order to obtain the goods. He is entitled to recover so much 
01 the charge as was illegally excessive. 

• See ss. 151 and 152, injra. ■}• See s. 15, supra. 
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CuAPTEH VI. — Op the Consequences op Breach op Contract. 

73. When a contract has been broken, the party who suffers by such 
Compensation for loss or breach is entitled to receive from the party wlio 
damage caused by breach of has broken the contract compensation for any loss 
contract. damage caused to him thereby, which naturally 

arose in the usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to result from the breach 
of it. 

Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach. 

When an obligation resembling those created by contract has been 
Componsntion for failure to «if«rrcd, and has not been discharged, any person 
diseboTgo obligation reseni* injured by the failure to discharge it is entitled to 
tract by con- receive the same compensation from the party in 

* default as if such person had contracted to dis- 

charge it, and had broken his contract. 

Bvaplanalion . — In estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the inconvenience caused by 
the non-performance of the contract must be taken into account. 

Illustrations, 
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(a.) A contracts to sell and deliver 50 mnnnds of saltpetre to B at ji certain price, 
•to bo paid on delivery. A breaks bis promise. B is entitled to receive from A, by 
way of compensation, the sum, if any, by which the con tract -price falls short of ibo 
price for which B might have obtained SO nmunds of saltpetre of like qiinlity at the 
time when the saltpetre ought to have been delivered. 

(6.) A hires B’s ship to go to Bombay, and there toko on board, on the first of 
January, a dargo, which A is to provide, and to bring it to C'nlctittn, the freight to ho 
paid when earned. B’a ship does not go to Bombay, but A has opportunities of pro- 
curing suitable convej'uncu for the cargo upon terms as odvantngooiis ns tiiosc on 
which he had chartered the sliip. A avails himself of those opportunities, but is put 
to trouble and expense in doing so. A is entitled to receive compensation from B 
in respect of such trouble niid expense. 

(c.) A coottaots to buy of B, at u stated price, 60 maunds of rice, no time being 
fixed for delivery. A afterwards informs B that he will not accept the rice if tender- 
ed to him. B is entitled to receive from A, by way of compensation, the ainniint, if 
any, by which the con tract- price exceeds that which B can obtain for the rice at tlio 
time when A informs B that he will not accept it. 

(d.) A contracts to buy B's ship for 60,000 rnpees, but breaks his promise. A 
must pay to B, by way of compensation, the excess, if any, of the contrnct-prico 
over the price .which B can obtain for the ship at the time of the l>reach of promise. 

(e.) A, the owner of a boat, contracts with B to fake a cargo of jute to Miranpiir, 
for sale at tliat place, starting on a specified d.ay. The boat, owing to some avoid- 
able cause, does not start at the time appointed, whereby the arrival of the cargo at 
Mirzapur is delayed beyond the time when it would liavo arrived if the boat had 
sailed according to the contract. After that date, and before the arrival of the c-argo, 
the price of jute falls. The measure of the compensation payable to B by A ia the 
difference between the price which B could have obtained for the cargo at Mirzapur 
at the time when it would have arrived if forwarded in duo course, and its iiiuiket- 
price at the time when it actually arrived. 

(/.) A contracts to repair B's liouee in a certain manner, and receives payment 
in advance. A repairs the house, but not according to contract. B is entitled to 
recover from A the cost of making the repairs conform to the contract. 

(ff.) A contracts to let his ship to B for a year, from Iho first of January, for a • 
certain price. Freights rise, and, on the first of Jnnjinry, the hire oblsdnablc for tlic 
gl 'ler than the contrnct-prico, A breaks bis promise. He must pay to B, 

by way of compensalion, a sum equal, to the difference between the coniraei-pricc 
and tl»c price for which B could hire a similar ship for a year on and from the first 
of January. 
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(7t.) A contrncfs to supply 13 with n certnin qiianlity of iron at n fixed price, 
beina a liiirber price Umn tlmt for which A could procure nnd deliver the iron. 15 
wrongfully refuses to receive the iron. B must puy to A, by way of coinpenwilion, 
the difference between the contract-price of the iron and the sum for which A could 
have obtained and delivered it. ’ 

(i.) A delivers to B, a common carrier, a machine, to be conveyed, without delay, 
to A’s mill, informing B that his iiiill is stopped for want of the machine. B un- 
reasonably delays the doliverj' of the machine, nnd A, in consequence, loses a profit 
able contract with the Government. A is entitled to receive from B, by way of 
compensation, the average amount of profit .which would have been made by tho 
working of the mill during the time that delivery of it was delayed, but not the loss 
sustained through tlic loss of the Government contract. 

(y.) A, having contracted with B to supply B with 1,000 tons of iron at 100 
rupees a ton, to be delivered at a stated time, contracts with 0 for the piircliasc of 

1.000 tons of iron at 80 rupees a ton, telling 0 that he does so for the purpose of 
performing bis contract with B. C fails to perforin his contract with A, who cannot 
procure oilier iron, and B, in consequence, rescinds the contract. 0 must pay to A 

20.000 rupees, being the profit which A would have made by the performance of his 
contract with B. 


(/c.) A contracts with B to make and deliver to 13, by a fixed day for a specified 
price, a certain piece of mnebiner}'. A docs not deliver tlic piece of machinery' at 
the time specified, and, in consequence of this, B is obliged to procure another at a 
higher price than tlmt which he was to have paid to A, and is prevented from per- 
forming a contract which B had made with n third person at the lime of Iiis con- 
tract with A (but which hud not been then communientud to A), nnd is compelled 
to make compensation for breach of that contract. A must pay to B, by way of 
compensation, the difference between tho contract-price of the piece of machinery 
and the sum paid by B for another, but not tho sum paid by B to the third person 
by way of compensation. 


(7.) A, a builder, contracts to erect and finish a house by tho first of January 
in order that B may give possession of It at that time to 0, to whom B has con- 
tracted to let it. A is informed of the contract between B and C. A builds tho 
house so badly that, before the first of January, it falls down, nnd has to be rebuilt 
by B, who, in consequence, loses the rent which lie was to luivo received from C, 
and is obliged to make compensation to C for the breach of his contract. A must 
make compensation to B for the cost of rebuilding the house, for the rent lost, and 
for the compensation made to C. 


(to.) a sells certain merchandise to B, warranting it to be of a particular 
qiialit}’, and B, in reliance upon thus warranty, sells it to 0 with a siinilnr warranty. 
The goods prove to bo not according to the warranty, and B becomes liable to pay 
0 a sain of money by way of coiiipciisalion. B is entitled to be reimbursed this 
sum by A. 

(n.) A contracts to pay a siiin of money to B on a daj’ specified. A docs not 
pay ilie money on that da 3 *. B, in consequence of not receiving the money on that 
day, is unable to paj» his debts, and is totally ruined. A is not liable to make good 
to B anything except the priucipal sum ho contracted to pay, together with interest 
up to the day of payment. 

(o.) A contracts to deliver 60 maunds of saltpetre to B on the first of January 
at a certain price. B, afterwards, before the first of January, contracts to sell tho 
saltpetre^ to G at a price higher than tho market-price of tlie first of Jamiaiy. A 
breaks his promise. In estimating the compensation payable by A to B, the iniirket- 
mii-e of the first of January, and not the profit which would have arisen to B from 
|hc sale to 0, is to be taken into account. 


(p.) -A contracts to sell and deliver 600 bales of cotton to B on n fixed day. A 
knows nothing of B’s mode of conducting his business. A breaks his promise, and 
U, liaving no cotton, is obliged to close his mill. A is not responsible to B for tbo 
lo.'.B caused to B by the closing of the mill. . ’ ' 

1 . 1 ! and deliver to B, on the first of January, certain cloth ' 

L . ’nJends to manufactme into caps of a particular kind, for which there is no 
demand, except at that BCasoB, The cloth is not delivered till after the appofntod 
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lime, ntid too late to be nsed that year In making caps. B is entitled to receive from 

A, by way of compensation, the difference between the contract-pi ice of the cloth 
and its market-price at the time of delivery, bnt not the profits which he expected 
to obtain by making caps, nor the expenses which he has been put to in making 
preparation for the manufacture. 

. (»*•) A, a ship-owner, contracts with B to convey him from Calcutta to Sydney 

in A’s ship, sailing on the first of Jannaiy, anil B pays to' A, by way of deposit, 
one-half of his passage-money. The ship does not sail on the first of Jannaiy, and 

B, after being, in consequence, detained in Calcntla for some time, and thereby put 
to some expense, proceeds to Sydney in another vessel, and. in consequence, arriving 
too late in Sydney, loses a sum of money. A is liable to repay to B his deposit, 
with interest, and the expense to which he is j>nt by his detention in Calcutta, 
and the excess, if any, of the passage-money paid for the second ship over that 
agreed upon for the first, bnt not the sum of money which B lost by arriving in 
Sydney too late. 


74. When a contract has been broken, if a sum is named in the contract 
Title to compensation for “ amount to be paid in case of such breach, 


the party complaining . of the breach is entitled, 
whether or not actual damage or loss is proved to 
have been caused thereby, to receive .from the 
party, who has.broken the contract reasonable compensation not exceeding 
the amount so named. 


breach of contract in which 
a sum is named as payable in 
case of breach. 


Eceception. — ^When any person enters into any bail-bond, recognizance, 
or other instrument of the same nature, or, under the provisions of any 
law, or under the orders of the Government of India or of any Local 
Government, ^ves any bond for the performance of any public duty or act 
in which the public are interested, he shall be liable, upon breach of the con- 
dition of any such instrument, to pay the whole sum mentioned therein. 

Escplmvation . — A person who enters into a contract with Government 
does not necessarily thereby undertake any public duty, or promise to do 
an act in which the public are interested. 

Illustrations. 


(o.) A contracts with B to pay B Es. 1,000 if he fails to pay B Rs. 500 on 
a given day. A fails to pay B Rs. 500 on that day. B is entitled to recover 
from A such compensation, not exceeding Rs, 1,000, as the Cunrt considers reason- 
able. 

(b.) A contracts with B that, if A practises as a surgeon within Talcntta, be 
will pay B Rs. 5,000. A practises as a surgeon in Calcutta. B is entitled to such 
compensation, not exceeding Rs. 6,000, as the Court considers reasonable. 

(c.) A gives a recognizance binding him in a penalty of Rs. 500 to appear in 
Court on a certain day. He forfeits his recognizance. He is liable to pay the whole 
penalty. 

75, A person who rightfully rescinds a contract is entitled to 
• !.« 11 ‘ compensation for any damage which ■ he has 

contrert,"entitled treompem sustained through the non-JuIfilment of the con- 
sation. tract. 


Illustration. 

A, a singer, contracts with B, the manager of a theatre, to sing at his theatre 
for two nights in eveiy week during the next two months, and B engages to pay 
her lOO rupees for each night’s performance. On the sixth night, A wilfully absents 
herself from the theatre, and B, in consequence, rescinds the cnntract. B is entitled 
,to claim compensation for the damage which he has sustained through the non-fulfil- 
ment of the contract. 


1872. 
Act 9. 
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CnAPTKR VII. — SaiiB op Goods. 

When property in goods sold passes, 

76. In this chapter, the word ‘ goods’ ttieans 
‘ Goods* dofinod. includes every kind of moveable property.* 

77. ‘Sale* is the exchange of property, for a price. It involves the 
' transfer oif the ownership of the thing sold from 
‘ the seller to the buyer. 

78. Sale is eflected by offer and acceptance 
Sale how offooted. ^ggej-tained goods for a price, 

or of a price for ascertained goods, 

together with payment of the price or delivery of the goods ; or with 
tender, part-payment, earnest, or part-delivery ; or with an agreement, ex- 
press or implied, that the payment or delivery, or both, shall be postponed. 

Where there is a contract for the sale of ascertained goods, the property 
in the goods sold passes to the buyer when the whole or part of tlie price, 
or when the earnest, is paid, or when the whole or part of the goods is 
delivered.! 

If the parties agree, expressly or by implication, that the payment or 
delivery, or both, shall be postponed, the property passes as soon as the 
proposal for sale is accepted. 

Illustrations. 


(o.) B offers to buy A’s horse for 600 rnpees. A accepts B's offer, and delivers 
the horse to B. The horse hecoines H's property on delivery. 

(6) A sends goods to B, with the request that he will hny them at a stated 
price if he approves of them, or return them if he does not approve of them. B 
retains the goods, and informs A that ho approves of them. The goods hecomo 
B’s when B retaius them. 

(c.) B offers A, for his horse, 1,000 rupees, the horse to he delivered to B on 
a stated dny, and the price to be pi^id on another stated day. A accepts the offer. 
The horse becomes B’s as soon as the proposal is accepted. 

(d.) B offers A, for his hor.se, 1,000 rupees, on a month’s credit. A accepts 
the offer. The horse becomes B’s ns soon ns the offer is accepted. 

(c.) B, on the first January, offers to A, for a quantity of rice, 2,000 rupees, 
to be paid on the first March following, the rice not to he taken away till paid for. 
A accepts the offer. The rice becomes B’s ns soon ns the offer is accepted. 


Transfer of ownership of 
thing sold, which has yet to 
he ascertained, made, or 
finished. 


79. Where there is a contract for the sale of 
a thing which has yet to be ascertained, made, 
or finished,! f-he ownership of the thing is not 
transferred to the buyer until it is ascertained, 
made, or finished. 


Illustration. 

B orders A, a harge-builder, to make him a barge. The price is not made pay- 
able by instalments. While the - barge is building, B pa 3*8 to A money from time to 
time on account of the price. The ownership of the barge does not pass to B until 
it is finished. 


80. Where, by a contract for the sale of goods, the seller is to do 

Completion of sale of ^^em for the purpose of putting 

goods, which the seller is to them into a state in which the buyer is to take 

sale is not complete until such thing 
■ has been done. 


6. TMs®rannotCl\eSnt“^^^^ negotiable instruments. Act 1. of 1868, s. 2, cl. 

wholt.^' See s® “ delivered, or when part is delivered in progress of delivery of the 

* t See 8. 80. ’ 
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Illvstration> 

A, a sinp-biiilder, contracts to sell to B, for a stated price, a vessel which is 
lying in A’s yani ; the vessel to be rigged and fitted for a voyage, and the price to 
to paid on deliver3'. Under the contract, the property in the vessel does not pass to 
B until the vessel has been rigged, fitted tip, and delivered. 

Completion of sale of goods, 81. Where anything remains to be done to the 

when seller has to do anything goods by the seller for the purpose of ascertaining 
price.*” *” ascertain amount of the price, the sale is not complete 

until this has been done. 

Illmtrations. 

(n.) A, the owner of a stack of bark, contracts toselKseint to B, weigh and 
deliver it, at 100 rupees per ton. B agrees to take and pay for it on a certain day. 
Part is weighed and delivered to B ; the ownership of the residue is not transferred 
to B until it hits been weighed pursuant to the contract. 

(6.) A contracts to sell a lieap of clay to B at a certain price per ton. B is, by 
the contract, to load the clay in his own carts, and to weigh each load at a certain 
weighing machine, which his carts mnat pass on their way from A’s grounds to B’s 
place of deposit. Here, nothing more remains to be done by the seller ; the sale is 
complete, and the ownership of the heap of clay is transferred at once. 

82. Where the goods are not ascertained at 
° ^^™® making the contract of sale, it is 

date of contract. necessary to the completion of the sale that the 

goods shall be ascertained.*^ 

Illustration. 

A agrees to sell to B 20 tons of oil in A’s cisterns. A’s cisterns contain more 
than 20 tons of oil. No portion of the oil has become the property of B, 

83. Where the goods are not ascertained at the time of making the 
Ascertainment of goods by agreement for sale, bub goods answering the de- 

subsequent appropriation. scription in the agreement are subsequently appro- 
priated by one' party for the purpose of the agreement, and that appropriation 
is assented to by the other, the goods have been ascertained, and the sale is 
complete. 

Illustration, 

A, having a quantity of sugar in bulk more than sufficient to fill 20 hogsheads, 
contracts to sell B 20 hogsheads of it. After the contract, A fills 20 hogsheads with 
tiie sugar, and gives notice to B tliaC the hogsheads are ready, and requires him to 
take them away. B says he will take them as soon as he can. By this appropria- 
tion by A, and assent by B, the sugar becomes the property of B. 

84. Where the goods are not ascertained at the time of making the 
Ascertainment of goods by contract of sale, and, by the terms of the contract, 

seller’s selection. the seller is to do an act with reference to the goods 

which cannot be done until they are appropriated to the buyer, the seller has 
a right to select any goods answering to the contract, and, by his doing so, 
the goods are ascertained. 

Illustration, 

B agrees with A to purchase of him, at a stated price, to be paid on a fixed day, 
60 mannds of rice out of a larger quantity in A’s granary. It is agreed that B shall 
Bi-nd sacks for the rice, and that A shall put the rice into them. B does so, and A 
puis 50 mannds of rice into the sacks. The goods have been ascertained. 

85. Where an agreement is made for the sale of immoveable and raove- 
Transfer of ownership of ablepropertycombinedjtheownersbipofthemove- 

moveable property, when sold -able property does not pass before the transfer of 
together with immoveable. immoveable property. 


1872. 
Act 9, 


gee s. 79. 


0. 0. M.— 5 
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Wmtvntim. 

A agrees with B for the sale of a house nnrl furnituro. Tho ownership of the 
fornituve does not pass to B until tho house is convoyed to B. 

E..s.r to b»r los. afior 86. When goods hovo heoomo tho property 
goods havo become his pro- of the buyer, ho must bear any loss arising trom 
pwty. their destruction or injury. 


llhtsU'niiom. 


(a.) B oiffers, and A accepte, 100 rupees for n etack of fire-wood standing on A’a 
premises, the fire-wood to be allowed to remain on A’s premises till a certain dayj 
and not to bo taken away till paid for. Before payment, and while tho fire-wood is 
on A’s premises, it is nccidcntall}’ dostroy'cil by fire. B must bear tho loss. 

(6.) A bids 1,000 rupees for a picture at a sale by auction. After the bid, it is 
injured by an accident. If the accident happens before the hammer falls, tho loss 
falls on tho seller ; if afterwards, on A. 

87. When there is a contract for the sale, of goods not yet in oxistonco, 
Transfer of ownership of the ownership of the goods may bo transferred by 
goods agreed to bo sold while acts done, after the goods arc produced in pur- 
non-oxistont. suance of the contract, by tho seller, or by tho 

buyer with the seller’s assent. 

Jlluslmtions, 


(a.) A contracts to sell to B, for a slated price, all the indigo which shall bo 
produced at A’s factory during the ensuing year. A, when the indigo has been 
mantifactured, gives B an acknowledgment that he holds tho indigo at liis dispusal. 
The ownership of the indigo vests in B from tho date of the aeknow'lcdgmcnf. 

(i.) A, for a stated price, contracts that R may take and sell any crops that shall 
be grown on A’s land in succKSsion to tho crops then standing. Under this contract, 
B, with the assent of A, takes possession of some crops grown in succession to tho 
crops standing at the time of the contnict. The ownership of the crops, when taken 
possession of, vests in B. 

(c.) A, for a stated price, contracts that B may tuko and sell any crops that 
shall be grown on his land in succession to the crops then standing. Under this 
contract, B applies to A for possession of some crops grown in succession to Iho 
crops which were standing at tfm time of the eontniet. A refuses to give posses- 
sion. The ownership of the crops has not passed to B, though A may* commit a 
breach of contract in refusing to give possession. 

88. A contract for the sale of goods to be delivered at a future day is 
Contract to soil and deliver binding, though tho goods arc not in the possession 

at a future d!iy goods notin of the seller at the time of making the contract, 
“ontray “ at that time, he has no reasonable 

expectiott of acquiring them otherwise than by 
purchase. 

lUusfration. 

A contracts, on the first January, to sell B 50 shan-siu tho East Indian Bailway 
Company, to be delivered and paid for on the first March of the same year. A, at 
the time of making the contract, is not in possession of any shares. The contract 
is valid. 

89. Where the price of goods sold is not fixed by the contract of sale, 
Determination of price not the buyer is bound to pay the seller such a price 

fixed by contract. as the Court considers reasonable. 

Jlluatration. 

B, living in Patna, orders of A, a coach-builder at Calcntta, a carriage of a 
particular description. Nothing is said by either as to the price. The order having 
been executed, and the price being in dispute between the buyer and the soller, the 
Court must decide what price it considers reasonable. 
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90. Delivery of goods sold may “be made by doing anything •which has 1872. 

Delivery how made. effect of putting them in the possession of the : 

buyer, or of any person authorized to hold them 
on his behalf. 

Illusiratiom. 

(a.) A sells to B a horse, and causes or permits it to be removed from A’s 
stables to B’s. Tbe removal to B’s stable is a delivery. 

(6.) B in England orders 100 bales of cotton from A, a merchant of Bombay, 
and sends his own ship to Bombay for tbe cotton. The putting the cotton on board 
the ship is a delivery to B. 

(c.) A sells to B certain specific goods which are locked up in a godown. A 

gives B the key of the godown in order that he may get the goods, 'this is a 

delivery. 

(d.) A sells to B five specific casks of oil. The oil is in the warehouse of A. 

B sells the five casks to C. A receives wai'ehouse-rent for them from C. Tliis 

amounts to a delivery of the oil to 0, as it shows an assent on the part of A to hold 
the goods as warehouseman of C. 

(e.) A sells to B 50 maunds of rice in the possession of C, a warehouseman. 

A gives B an order to C to transfer the rice to B, and C assents to such order, and 
transfers the rice in his books to B. This is a deliven’. 

(/.) A agrees to sell B five tons of oil, at 1,000 rupees per ton, to be paid for 
at the time of delivery. A gives to C, a wharfinger, at whose wharf he had twenty 
tons of the oil, an order to transfer five of them into the name of B. G makes the 
triiiisfer in his books, and gives A’s clerk a notice of the transfer for B. A’s clerk 
takes the transfer-notice to B, and offers to give it to him on payment of tlie price 
of the oil. B refuses to pay. There has been no delivery to B, as B never assented 
to make C his agent to hold for him the five tons selected by A. 

■ 91. A delivery to a •wharfinger or carrier of the goods sold has the same 

EflFect of delivery to wharf- effect as a delivery to the buyer, but does not 
inger or carrier. render the buyer liable for the price of goods which 

do not reach him, unless the delivery is so made as to enable him to hold the 
wharfinger or carrier responsible for the safe custody or delivery of the goods. 


' JUuslration. 

B, at Agra, orders of A, who lives at Calcutta, three casks of oil to be sent to 
him by railway. A takes three casks of oil directed to B to the railway station, and 
leaves them there without conforming to the rules which must be complied with in 
order to render the Railway Company responsible for their safety. The goods do not 
reach B. There has not been a sufficient delivery to charge B in a suit for the price. 


92. A delivery of part of goods, in progress of the deli^^y ^ the whole, 

Effect of part-delivery. same effect, for the purpo^Sf passing the 

property in such goods, as a delivery df the whole ; 
but a delivery of part of the goods, with an intention of severing it from the 
whole, does not operate as a delivery of the remailer. 

Illustrations. ! 


(o.) A ship arrives in a harbour laden with a cargo fbonsigned to A, the buyer 
of the cargo. The captain begins to discharge it, and deUvcm over ■part of the 
goods to A in progress of tbe delivery of the whole. This is a delivery of tbe 
cargo to A for the purpose of psssing the property in the cargo. 

(6.) A sells to B a stack of fire-wood, to be paid for by B on delivery. After 
tbe sale, B applies for and obtains from A leave to take away some of the fire-wood. 
This has not tbe legal effect of delivery of the whole. 

(c.) A sells 50 maunds of rice to B. The rice remains in_ A’s wareboiKe. After 
the sale. B sells to 0 10 maunds of tbe rice,- and A, at B’s desire, sends tbe 10 maunds 
to C.’ This bus not the leg.al effect of a delivery of tbe whole. 
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B 11 H .iniSvo,. • 93. In tho absence of any special promise, 

iintn^bu?OT Xplies for doli- the seller of goods is not bound to deliver them 
very. until the buyer applies for delivery.* 

94. In the absence of any special promise ns to delivery, goods sold 

, j T nre to be delivered nt the place at which they are 

aco or 0 ivery. time of the sale ; and goods contracted to 

be sold are to be delivered at the place at which they are at tho time of tho 
contract for sale, or, if not then in existence, nt tho place at which they arc 
produced. 

Seller's Lien. 

95. Unless a contrary intention appears by the contract, a seller has a 

„ „ , Kent on sold goods as long ns they remain in his 

possession, and the price or any part of it remains 
unpaid. I 

96. Where, by the contract, the payment is to be made at a future day, 

Lien where payment to bo delivery of the goods, 

made at a future day, but no the seller hns no lien, and the buyer is entitled to 
time fixed for delivery. a present delivery of the goods without p.aynicnt. 

But if the buyer becomes insolvent before delivery of the goods, or if tho 
time appointed for payment arrives before the delivery of the goods, the 
seller may retain the goods for tho price. 

Explanation. — A person is insolvent who has censed to pay his debts 

•Insolvency’ defined. course of business, or who is incapable 

of paying them. 

Illustration. 

A sella to B a quantity of sugar in A’a warehouse. It is agreed that three 
mouths' credit shall be givon. B allows the sugar to remain in A’s warehouse. Be- 
fore the expiry of the three months, B becomes insolvent. A may retain tho goods 
for the price. 

97. Where, by the contract, the payment is to be made at a future 

Seller’s lien wboro payment allows the gOods to remain in 

to be made nt future day, the possession of the seller until that day, and 

and buyer allows goods to (jQgg not then pay for them, the seller may retain 
remain in seller s possession. . i j » . ’ •' 

^ the goods for the price. 

Illustration. 

A sells to B a quantity of sugar in A’s warehonse. It is agreed that three 
mouths’ credit shall he given. B allows the sugar to remain in A’s warehouse till 
the expiry of the thi'ee months, and then does not pay for them. A may retain the 
goods fur the price. 

98. A seller, in possession of goods sold, may retain them for the price 
Seller's lion against sub- against any subsequent buyer, unless the seller hns 

sequent buyer. recognized the title of the subsequent buyer. 

Stoppage in Transit. 

99* A seller who has parted with the possession of the goods, and has 
tower of seller to stop in not received the whole price, may, if tho buyer 

becomes insolvent, stop tho goods while they are 
in transit to the buyer. 

100. Goods are to be deemed in transit while they are in the posses- 


transit. 


When goods are 
deemed in transit. 


to bo sion of the carrier, or lodged at any place in 
the course of transmission to the buyer, and 


See s. 46, sitjim. f For tho amount of tho purchase-money. J Ov uutondorod. 
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are not yet come into the possession of the buyer or any person on his behalf, 
otherwise than as being in possession of the carrier, or as being so lodged. 

IlluBtrations. 

(fl.) B. living: at Madras, orders goods of A., at Patna, and directs that they 
shall be sent to Madras. The goods are sent to Oalcntta, and there delivered to C, 
a wharfinger, to be forwarded to Madras. The goods, while they are in the posses- 
sion of f, are in transit. 

(6.) B, at Delhi, orders goods of A, at Calcutta. A consigns and forwards the 
goods to B at Delhi. On arrival there, they are token to the warehouse of B, find 
left there. B refuses to receive them, and immediately afterwards stops payment. 
The goods are in transit. 

(c.) B, who lives at Puna, orders goods of A at Bombay. A sends them to 
Puna hy C, a carrier appointed by B. The goods arrive at Pun6, and are placed by 
C, at B’s request, in G’s warehouse for B. The goods are no longer in transit. 

(ff.) B, a merchant of London, orders 100 hales of cotton of A, a merchant at 
Bombay. B sends his own ship to Bombay for the cotton. The transit is at an end 
when the cotton is delivered on board the ship. 

(e.) B, a merchant of London, orders 100 bales of cotton of A, a merchant at 
Bombaj'. B sends his own ship to Bombay for the cotton. A delivers the cotton 
on board-the ship, and takes hills of hiding from the master, making the cotton 
deliverable to A's order or assigns. The cotton arrives at London, but, before 
coming into B's possession, B becomes insolvent. The cotton has not been paid for. 
A may stop the cotton, 

101. The seller’s right of stoppage does not, except in the cases herein- 
Continuance of right of after mentioned, cease on the buyer’s reselling the 

stoppage. goods while in transit, and receiving the price, but 

continues until the goods have been delivered to the second buyer, or to 
some person on his behalf. 

102. The right of stoppage ceases if the buyer, having obtained a bill of 
Cessation of right on as- lading or other document showing title to the 

rignment, by buyer, of bill of goods,* assigns it, while the goods are in transit, 
lading. to a second buyer, who is acting in good faith, and 

who gives valuable consideration for them. 

Illustrations, 

(a.) A sells and consigns certain goods to B, and sends him the bill of lading. 
A being still unpaid, B becomes insolvent, and, while the goods are in transit, as- 
signs the bill of hiding for cash to 0, who is not aware of bis insolvency. A can- 
not stop the goods in transit. 

(&,) A sells and consigns certain goods to B. A being still unpaid, B be- 
comes insolvent, and, while the goods are still in transit, assigns the bill of lading 
for cash to 0, who knows that B is insolvent. The assignment not being in good 
faith, A may still stop the goods in transit. 

103. Where a bill of lading or other instrument of title to any goods 

Stoppage whore bill of lad- « f O'*® ^.y 

ing is pledged to secure sped- pledge, to secure an advance made specifacally np- 
fic advance. on it, in good faith, the seller cannot, except on 

payment or tender to the pledgee of the advance so made, stop the goods in 
transit. 

lUustrations. 

(a.) A sells and consigns goods to B of the value of 12,000 rupees. B assigns 
the bill of lading for these goods to C, to secure a specific advance of 5,000 rupees 
made to him upon the bill, of lading by C. B becomes insolvent, being indebted to, 
C to the amount of 9,000 rupees. A is not entitled to stop the goods except on 
payment or tender to (J of 5,000 rupees. 


1872. 
Act 9. 


* See s. 108, exoeptiou 1, infra, - 
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(h.) A soils nnd oonsiffns goods to B of tlic viiluc of 12,000 nipocs, B nssignsr 
the hill of lading for those goods to C, to seciire thn sum of 6.000 rupees due hoin. 
him to C, upon a general balance of account. B becomes m.solvciit. A is entilleu 
to slop the goods in transit without payment or tender to C of the 5,000 rupees. 

104. The seller may effect stoppage in transit, either by taking actual 

_ , re I A possession of the goods, or by giving notice of his 

Stoppage how oflfected. ^ carrier or other depository in wliose 

possession they are 

105. Such notice may be given, either to the person who has the im- 

„ . 1 mediate possession of the goods, or to the prin- 

o icoo se orsctt . cipal whose servant has possession. In the latter 

case, the notice must be given at such a time, and under such circumstances, 
that the principal, by the exercise of reasonable diligence, may communicate 
it to his servant in time to prevent a delivery to tlie buyer. 

106. Stoppage in transit entitles the seller to hold the goods stopped- 

. until the price of the whole of the goods sold is 

Bight of seller on stoppage. . * ^ ® 

paid. 

Illuslration. 


A sella to B lOO boles of cotton ; 60 hnle.*! hiiving come into B’s possession, and 
40 being still in transit. B liecomes insolvent, nnd A, being still unpaid, slops the 
40 bales in transit. A is entitled to hold the 40 bales unlill the price of the 100 
bales is paid. 

Resale, 


107. Where the buyer of goods fails to perform his part of the contract, 
Besalo on buyer’s failure to either by iiot taking the goods sold to him, oi by 
perform. not paying for them, tlic seller having a lieu on the 

goods, or having stopped them in transit, may, after giving notice to the 
buyer of his intention to do so, resell them after the lapse of a reasonable 
time, and the buyer must bear any loss, but is not entitled to any profit, 
•which may occur on such resale. 

Title. 

) 108. No seller can give to the buyer of goods a better title to those 

Title conveyed by seller of goods than he Jios liimself, except in the following 
goods to buyer. cases: — 

Escceiytion 1. — When any person is, by the consent of the owner, in 
possession of any goods, or of any bill of lading, dock-warrant, warchoiiso- 
keeper’s certificate, wharfinger’s certificate, or warrant or order for delivery,' 
or other document showing title to goods, ho may transfer the ownership of 
the goods, of which he is so in possession, or to wliich such documents relate, 
to any other person, and give such person a good title thereto, notwithstand- 
ing any instructions of the owner to the contrary :* Provided that the buyer 
acts in good faith, and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of the goods or docu- 
ments has no right to sell the goods. 

Exception 2. — If one of several joint-owners of goods has the sole pos- 
session of them by the permission of the co-owners, the ownership of the goods 
is transferred to any person who buys them of such joint-owner in good faith, 
and under circumstances which are not such as to raise a reasonable presump- 
tion that the person in possession of the goods has no right to soil them. 

_ It has been hold that this exception does not apply ‘ where there is onl\' a qualified pos- 
IfofjMcttc 12 B °L 46*^**^’ where the possession is for a specific purpose.’— (yreea- 
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Exception S . — When n person has obtained possession of goods under a 
contract voidable at the option of the other party thereto, the ownership of 
the goods is transferred to a third person, who, before the contract is rescind- 
ed, buys them in good faith of the person in possession ; unless the circum- 
stances which, render the contract voidable amounted to an offence committed 
by the person in possession or those whom he represents. 

In this case the original seller is entitled to compensation from the ori- 
ginal purchaser for any loss which the seller may have sustained by being 
prevented from rescinding the contract. 


llluatrations. 


The pro- 


(a.) A buys from B, in good faith, a cow which B had stolen from C. 
perty in the cow is not transferred to A. 

(b.) A, a inerchant, entrusts B, his agent, with a bill of lading relating to cer- 
tain goods, and instructs B not to sell the goods for less than certain price, and not 
to give credit to B. B sells the goods to D for less than that price, and gives D 
three months’ credit. The property in the goods passes to D. 

(c.) A sells to B goods of which he has the hill of lading, hot the bill of lading 
is made nnt for delivery of the goods to G, and it has not been endorsed by G. Tiio 
property is not transferred to B. 

(d.) A, B, and G, are joint Hindti brothers, who own certain cattle in common. 
A is left by B and G in possession of a cow, which he sells to D. D purchases bond 
^de. The property in the cow is transferred to D. 

(e.) A, by a misrepresentation not amounting to cheating, induces B to sell and 
deliver to him a horse. A sells the horse to C before B has rescinded the contract. 
The property in the horse is transferred to C ; and B is entitled to compensation 
from A for any loss which B has sustained by being prevented from rescinding the 
contract. 

(/. ) A compels B by wrongful intimidation, or induces him by cheating or for- 
gery, to sell him a horse, and, before B rescinds the contract, sells the horse to G. 
The property is not transferred to 

109. If the buyer, or any person claiming under him, is, by reason of 
Seller’s responsibility for the invalidity of the seller’s title, deprived of the 
badness of title. thing sold, the seller is responsible to the buyer, or 

the person claiming under him, for loss caused thereby, unless a contrary in- 
tention appears by the contract. 

Establishment of implied HO- An implied warranty of goodness or 

warranty of goodness or qua- quality may be established by the custom of any 

particular trade. 

111. On the sale of provisions, there is an 
implied warranty that they are sound. 

112. On the sale of goods by sample, there is 
an implied warranty that the bulb is equal in 
quality to the sample.* 

113> Where goods are sold as being of a certain denomination, there is 
Warranty implied where an implied warranty that they are such goods as 
goods are sold as being of a are commercially known by that denomination, 
ce in enomina on. although the buyer may have bought them by sam- 

ple, or after inspection of the bulk. 

Ea^lanation . — But if the contract speci&cally states that the goods, 
though sold as of a certain denomiiiation, are not warranted to be of that 
denomination, there is no implied warranty. 


lity. 

Warranty of soundness im- 
plied on sale of provisions. 

Warranty of bulk implied 
on sale by sample. 


1872. 
Act 9. 


* See 8. 118, infm. 
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Iflustrations. 

(a ) A, at Calcutta, Bolls to B twelve bnpfs of “ waste Bilk,*' then on its way 
from Murshidabad to Calcutta. There is an implied warranty by A that the Bilk 
shall bo such as is known in the market under the denomination of “ waste silk.” 

(6.) A buys, by fiample, and after having inspected the bulk, 100 bales of “ Fair 
Bengal *’ cotton. The cotton proves not to bo such as is known in the market as 
“Fair Bengal." Tliore is a breach of warranty. 

114. Where goods have been ordered for a specified purpose, for wliich 
Warranty wlioro goods or- goods of the denomination mentioned in the order 
derod fora spooifiod purpose, are usually sold, there is an implied warranty by 
the seller that the goods supplied are tit for tlic purpose.^ 

Illustration. 

B orders of A, a coppor-nmnufaoturcr, copper for sheathing a vessel. A, on 
this order, supplies copper. There is an implied warranty that the copper is fit for 
•hcathing u vessel. 

, , . , 116. Upon the sale of an article of a well- 

of Mcortainod known ascertained kind, thcre^ is no implied war- 

kind. ranty of its fitness for any particular purpose. 

Illustration. 

B writcfl to A, the owner of n patent invention for cleaning cotton — “Send mo 
your palenl cut ton-cleaning machine to clean the cotton at my factor}’.” A sends 
the machine according to order. There is an implied warranty by A that it is the 
arlielc known us A’s pateut coitou-clcuning machine, but none that it is tit for tho 
particular purpose of cleoning tho cotton at B's factory. 

116. In the absence of fraud and of any express warranty of quality, 
Seller when not responsible the seller of an article which answci’s tho descrip- 
for latent defects. tion under which it was sold is not responsible for 

a latent defect in it. 


Illustration. 


A sells to 6 a horse. Tt turns out that tho liorRC had, nt the time of tho sale, 
a defect of which A was unaware. A is not rcBponsiblu for this. 

117. Where a specific article, sold with a warranty, has been delivered 
Buyer’s right on breach of and accepted, and the "warranty is broken, the sale 
warranty. ja not thereby rendered voidable ; but the buyer is 

entitled to compensation from the seller for loss caused by the breach of 
warranty. 

Illustration. 


A sells and delivers to B a horse warranted sound.- The horse proves to have 
been unsound at the time of sale. The sale is not thereby rendered voidable, but B 
is entitled to compensation from A for loss caused by (he unsoundness. 


118. Where there has been a contract, with a warranty, for the sale of 

Eight of buyer on breach goods which, at the time of the contract, were not 
* •• >• •. 


of warranty in respect 
goods not ascertained. 


of 


ascertained or not in existence, and the warranty 
is broken, the buyer may 
accept the goods or refuse to accept the goods when tendered, 
or keep the goods for a time reasonably sufficient for examining and 
trying them, and then refuse to accept them ; provided that, during such 
time, he exercises lio other act of ownership over them than is necessary for 
the purpose of examination and trial. 


* Seo s, 118, infi'a. 
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In any case the buyer w entitled to compensation from the seller for any 
loss caused by the breach of warranty ; but if he accepts the goods, and 
intends to claim compensation, he must give notice of his intention to do so 
within a reasonable time after discovering the breach of the warranty. 

Illustrations. 

(o.) A agrees to sell and, without application on B’a part, deliver to B "200 bales 
of unascertained cotton by sample. Cotton not in accordance with sample is deliver- 
ed to B. B may return it if he has not kept it longer than a reasonable time for 
the purpose of examination. 

(b.) B agrees to buy of A twenty-five sacks of flour by sample. The flour is 
delivered to B, who pays the price. B, upon eicaminatinn, finds it not equal to 
sample ; B afterwards uses two sacks, and sells one. He cannot now rescind the 
contract and recover the price, hnt he is entitled to compensation from A for any 
loss caused by the breach of warranty. 

(c.) B makes two pairs of shoes for A by A’s order. When the shoes are 
delivered, they do not fit A. A keeps both pairs for a day. He wears one pair for 
a short time in the hnnse, and takes a long walk out of doors in the other pair. 
He maj' refuse to accept the first pair, but not the second. But he may recover 
compensation for any loss sustained by the defect of the second pair. 

Miscellaneous. 

119. When the seller sends to the buyer goods not ordered with goods 
When buyer may refuse to ordered, the buyer may refuse to accept any of the 
accept, if goods not ordered goods SO sent, if there is risk or trouble in sepa- 
pre sent with goods ordered, rating the goods ordered from the goods not 

ordered. 

Illustration. 


A orders of B specific articles of china. B sends these articles to A in a hamper, 
•with other articles of ohina which had not been ordered. A may refuse to accept 
any of the goods sent. 

120. If a buyer wrongfully refuses to accept the goods sold to 
,, SfFect of wrongful refusal him, this amounts to a breach of the contract of 
,to accept. sale. 

121- When goods sold have been delivered to the buyer, the seller 
, is not entitled to rescind the contract, on the 

pion, on failure of buyer to buyer’s failing to pay the price at the time fixed, 
pay price at time fixed. unless it was stipulated by the contract that he 

should be so entitled. 


122. Where goods are sold by auction, there is a distinct and separate 
Sale and transfer of lots sale of the goods in each lot, by which the owner- 
isold by auction. ship thereof is transferred as each lot is knocked 

down. 


Effect of use, by seller, of 
pretended biddings to raise 
price. 


123. If, at a sale by auction, the seller makes 
use of pretended biddings to raise the price, the 
sale is voidable at the option of the buyer. 


Chapter VIII. — Op Indemnity and Guarantee. 

124. A contract by which one party promises to save the other from 
‘Contract of indemnity' loss caused to him by the contract of the promisor 
defined. himself, or by the conduct of any other person, is 

called a ‘ contract of indemnity.’ 

o: 0 . M.— 6 


1872. 
Act 9. 
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A-f q" a contracts to indemnify B apainst the conspqjmnccn of any proceedings whioli 
* C inay taka against B in respect of a certain sum of 200 rupees, xhis is a contract 
o|Hndemnitj'. 

125. The promisee in a contract of indemnity, acting within the scope 
Eights of indemnity-holder of his authority, is entitled to recover from the 

when sued. promisor — 

(1) all damages which he may he compelled to pay in any suit in respect 
of any matter to which the promise to indemnify applies ; 

(2) all costs which he may be compelled to pay in any such suit if, in 
bringing or defending it, he did not contravene the orders of the promisor, 
and acted as it would have been prudent for him to act in the absence of 
any contract of indemnity, or if the promisor authorized him to bring or 
defend the suit ; 

(3) all sums which he may have paid under tho terms of any compro- 
mise of any such suit, if the compromise was not contrary to the orders of 
the promisor, and was one which it would have been prudent for the pro- 
misee to make in the absence of any contract of indemnity, or if the pro- 
misor authorized him to compromise tho suit. 

126. A ‘contract of guarantee’ is a contract to perform the promise, or 
‘Contract of guar-antoo.* discharge the lial)ility, of a third person i 

•surety,’ ‘principal debtor,’ his default. The person who gives the guarantee 
and ‘ creditor.’ jg called the ‘ surety the person in respect of 

whose default the guarantee is given is called the ‘ principal debtor,* and the 
person to whom the guarantee is given is called the ‘ creditor.’ A guarantee 
may be either oral or written. 

127. Anything done, or any promise made, for the benefit of the princi- 
Consideration for gtiaran- pal debtor, may be a sutBcient consideration to the 

surety for giving the guarantee. 

Illustrations. 

(a.) B reque.st8 A to aell and deliver to him goods on credit. A agrees to do 
so, provided C will guiir.aiiteo the payment of tliu lu ico oF tho goods. C promises 
to guarantee the payment in consideration of A's promise to deliver the goods. This 
is a sufficient consideration for C’s promise. 

(6.) A sells and delivers goods to B. C afterwards requests A to forbear to sue 
B for the debt for a year, and promises that, if he does so, (J will pa}’ for them in 
'default of payment by B. A agrees to forbear as requested. This is a sufficient con- 
sideration for C’s promise. 

(c.) A sells and delivers goods to B. C afterwards, without consideration, 
agrees to pay for them in default of B. The agreement is void. 

128. The liability of the surety is co-extensive with that of the prin- 

cipal debtor, unless it is otherwise provided by the 
. Surety’s liability. contract. 

Illustration. 

A guarantees to B the payment of n bill of excliango by C, the acceptor. The 
bill is dishonoured by 0. A is liable, not only for tiie amount of the bill, bnt also 
for any interest and charges which may have become due on it. 

129. A guarantee which extends to a sei-ie-s of transactions is called a 
‘ Continuing guarantee.’ ‘ continuing guarantee.’ 

Illustrations. 

A’ “ consideration that B will employ C in collecting the rents of B's 
’zamind.Wi, promises B to be responsible, to the amount of 5,000 rupees, for the duo 
collection and payment by C of those rents. This is a coatinuing gUM'antee. 
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(&.-) A ^arnuteen payment tn' B, a tea-ilealer, to the amonnt of £100, for any 1872. 
.tea he may from time to tinn- supply to C. B supplies C , with tea to above tlie , .... — _ 
Viilin* of £100, and C pays R for it. Afterwards B supplies, C with tea to the value Act 9. 
of £200. C fails to pay. The guarantee given bv A was a continuing guarantee, 
and he is accordingly liable to B to the extent of £100 

(o.) A guarantees payment to B of the price of five sacks of flour, to be deli- 
vered by B to 0, and to be paiil for in a month. B delivers flve sacks to C. 0 pays 
for them. Afterwards B delivers four sacks to 0, which C does not pay for. The 
guarantee .given by A was not a continuing guarantee, and accordingly he is not 
liable for the price of the fo.ur sacks. 

Revocation of continuing , 130. A continuing guarantee may at any time 

guarantee. • be revoked by the surety, as to future transactions, 

by notice to the creditor. 

Illustrations. 

(o.) A, in consideration of B’a discounting, at A’areque.st, bills of exchange for 
C, guarantees to B, for twelve months, the due payment of all snob bills to the 
■eTt''ntnf 5,000 rupees. B discounts bills for C to the extent of 2,000 rupees. 
Afterwards, at the end of three months, A revokes the guarantee. This revocation 
discharges A from a1] liability to B for any subsequent discount. But A is. liable to 
B for the 2,000 rupees, on default of C. 

(5.) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all_ the 
hills that 6 shall draw upon him. B draws upon C. C accepts the bill. A gives 
ncUice of revocation. 0 dishonours the bill at maturity. A is liable upon his gua- 
rantee. 

131. The death of the surety operates, in the absence of any contract 

Revocation of continuing to the contrary, as a revocation of a continuing 

guarantee by surety’s death. guarantee, SO far as regards future transactions. , . 

132. Where two persons contract with a third person to undertake a 
Liability of two persona pri- t«n liability, and also contract with each other 

marily liable, not aSeoted by that one of them shall be liable only On the default 

arrangenvera between tbem of the other, the third person not being a party to 

othL’s'dof^t^ surety on contract, the liability of each of such two per- 

sons to the third person under the first contract is 
not affected by the existence of the second contract, although such third per- 
son may have been aware of its existence. 

Illustration. 

,A and B make a joint and several promissory note 16 C. A makes it, in fact, 
as surety for B, and C knows this at the time when the note is made. 'The fact ' 
that A, to the knowledge of C, made the note as surety for 6, is no answer to a suit 
b}’ G against A upon the note. 

133. Any variance made, without the surety’s consent, in the terms ,of 
Dischaige of surety by va- the contract between the principal and the creditor, 

riance in terms of contract. discharges the surety as to transactions subsequent 

to the ' variance 

Illustrattons. 

(a.) A becomes surety tn C for B’s conduct as a manager in O’s bank. After- , 
wards, B and C contract, without A'e consent, that B’s salary shall be raised, and 
that he shall become liable for one-fourth of the losses on overdrafts. B allows a 
•cnstomer to overdraw, and the bank loses a sum of money. A is discharged from 
his suretyship by the variance made without his consent, and is not liable to make 
good this loss. 

(ft.) A guarantees C against the misconduct of B in an office to which B is 
appointed by C, and of which the duties.are defined by an Act of the legislature. 

Bv a subsequent Act, the nature of the office is materially -altered. Afterwards, R 
’ misconducts himself. A isdischarged by thechange from future liability umler his 
■ guarantee, though the misconduct of R is in respect of a duty not affected by the 
later Act. 
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(c.) Cfigreesto appoint B aS liis clerk to sell goods at a 3 'oarT 3 ’ salaiy, upon A s 
becoming 8 uret 3 ’ to 0 for B'a dnl 3 r accounting for moneys received by iiini as kucIi 
clerk. Afterwards, without A’s knowledge or consent, C and B agree tl>at IJ sboiilr! 
be paid by a commission on the goods sold by him, and not by a fixed salary. A is 
not liable for subsequent misconduct of B. 

(rf.) A gives to C a continuing guarantee to the extent of 3,000 rupees for any 
oil supplied by C to B on credit. Afterwards B becomes embarrassed, and, without 
the knowledge of A, B and 0 contract that C shall continue to supply B with oil for 
ready money, and that the payments shall he applied to tlie then existing debts be- 
tween B and 0. A is not liable on his guarantee for any goods supplied after this 
new arrangement. 

(c.) 0 contracts to lend B 5,000 rupees on the first March. A guarantees re- 
payment. C pays the 5,000 rupees to B on the first ,Tanunry. A is discharged from 
his liabiiit 3 ', as the contract has been varied, inasmuch as C might sue B for the 
money before the first of March. 

134. Tlie surety is discharged by any contract between the creditor and 
Discharge of surety by ro- principal debtor, by which the principal debtor 
lease or discharge of princi- IS released, or by any act or otnis.sion of tlic crcdi- 
pal debtor. tor, the legal consequence of which is the discharge 

of the principal debtor. * 


Illustrations. 


(a.) A gives a guaraotce to C for goods to be supplied by C to B. C supplies 
goods to B, and afterwards B becomes embarrassed, and contracts witli liis creditors 
(including G) to assign to them his property in consideration of tijcir releasing him 
from their demands. Here B is released from his debt by the contract with'C, and 
A is discharged from his suretyship. . • '' ' 

(6.) A contracts with B to grow a crop of indigo on A’s land and to dediver it ■' 
to B at a fixed rate, and 0 guaranteos A’a performance of his contract. B diverts n 
stream of water which is necessary for the irrigation of A’s land, and thcrcb 3 ' pre- 
vents him from raising the indigo. C is no longer liable on his guarantee. 

(c.) A contracts with B for a fixed price to build a house for B within a stipu- 
lated time, B supplying the necessary timber. C guarantees A’s performance of llio 
contract. B omits to supply the timber. C is discharged from bis snrotysbip. 

135. A contract between the creditor and the principal debtor, by which 
Discharge of surety when creditor makes a composition with, or pro- 

oreditor compounds with, mises to give time to, or not to sue, the principal 
gives time to, or agroos not to debtor, discharges the surety, unless the surety as- 
’ ^ aents to such conti*act. 


Surety not discharged when 
contract mado with third per- 
son to give time to principal. 


136. Where a contract to give time to the 
principal debtor is made by the creditor with a 
third person, and not with the principal debtor, the 
surety is not discharged. 


Illustration. 

0, the holder of an overdue bill of exchange drawn b 3 ’^ A ns surety for B and 
accepted by B, contracts with M to give time to B. A is not discharged. * * 

137. Mere forbearance on the part of the creditor to sue the principal 
Creditor’s forboaranoo to debtor, or to enforce any other remedy against 
sue does not discharge surety, him, does not, in the absence of any provision in 
the guarantee to the contrary, discharge the surety. 


Illustration. 


B owes to 0 a debt guaranteed by A. The debt becomes payable. 0 does not 
sue B for a year after the debt has become payable. A is not discharged from his 
-suretyship. " 


* See supra, ss. 39, 53, 54, 66, 62, 63, 67, 118, 120. 
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138. Where there are co-sureties, a release by the creditor of one of 
HcleAse of one co-surety them does not discharge the others ; neither does 

does not discharge others. it free the surety SO released from his respon- 
sibility to the other sureties.* 

139. If the creditor does any act which is inconsistent with the rights 
of the surety, or omits to do any act which his 
duty to the surety requires him to do, and the 
eventual remedy of the surety himself against the 
principal debtor is thereby impaired, the surety is 
discharged. 


■Disohargo of surety by 
creditor’s act or omission 
impairing surety's orontual 
remedy. 


Illustrations. 

(a ) B contracts to build a ship for G for a given snm, to be paid by instalments 
as the work reaches certain stages. A becomes surety to C for B’s dne performance 
of the contract. C, without the knowledge of A, prepays to B the last two instal- 
ments. A is disciiarged by this prepaytnent.f 

(6.) 0 lends money to B on the security of a joint and several promissory note 
made in C’s favour by B, and by A, as surety for B. together with a bill of s.ale of 
B’a furniture, whiiih gives power to 0 to sell tho furniture, and apply the proceeds 
in discharge of the note. Subseqnentlj', G sells tlie furniture, but, owing to his mis- 
conduct and wilful negligence, only a small price is realized. A is discharged from 
liability on the note. 

(c.) A puts M as apprentice to B. and gives a guarantee to B for M’s fidelity. 
B promises on his part that he will, at least once a month, see M make up the cash. 
B omits to see this done as promised, and Membezzles. A is not liable to 6 on his 
guarantee. 

140. Where a guaranteed debt has become due, or default of the prin- 
Bights of surety on payment cipal debtor to perform a guaranteed duty has 

or performance. taken place, the surety, upon payment or perform- 

ance of all that he is liable for, is invested with all the rights which the cre- 
ditor had against the principal debtor, j; 

141. A surety is entitled to the benefit of every security which the 
Surety’s right to benefit of creditor has against the principal debtor at the* time 

creditor’s securities. when the contract of suretyship is entered into, 

whether the surety knows of the existence of such security or not ; and if 
the creditor loses, or, without the consent of the surety, parts with such 
security, the surety is discharged to the extent of the value of the seourity.§ 

Illustrations. 

(a.) O advances to B, his tenant, 2,000 rupees on the guarantee of A. C has 
also a fnrtlier seenrity for tlio 2,000 rupees by a mortgage of B’s furniture. G can- 
cels the mortgage. B becomes insolvent, and 0 sues A on his guarantee. A is dis- 
charged from liability to the amount of the value of the furniture. 

(6.) C, a creditor, whose advance to B is secured by a decree, receives also a 
guarantee for that advance from A. G afterwards takes B’s goods in exeentinn under 
the decree, and then, without tlie knowledge of A, withdraws the execution.' A is 
discharged. 

(c.) A, us surety for B, makes a bond jointly with B to G, to secure a loan from 
G to B. Afterwards, C obtains from B a further eeciirity for the- same debt. Subse- 
quently, 0 gives up the further security. A is not discharged. 

142. Any guarantee which has been obtained by means of misrepresen- 

tation made by the creditor, or with his knowledge 

represontetfoStevalid!’^ concerning a material^art of the trans- 
action, is invalid. / 


1872. 
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* See s. 44, mpra. 
t See s. 133, supm. 


t c ff., the right to stop in transit. 
I See 8. 139, supra'. . 
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cealment, invalid. 
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143. Any guarantee wliicli tlia crarlifcr Ims 
obtained by means of keeping silence ns to a 
material circumstance is invalid. 


Illustrations. 

(a.) A engages B as clerk to collect money for litm. B fails to account for aoino 
of bis receipts, and A in consequence calls npon him to furnisli seciirilj' for liis .Inly 
accounting. 0 gives his guaiuntee for B’s duly accounting. A .Iocs not acqiuiifif C 
with B’s previous conduct. B sifterwnrds makes default. The gnaranloo is invuli.b 
(A.) A guarantees to C |i:iyiii6nt for iron to bo supplied hy him to B l<» the 
amount of 2,000 tons. B and 0 have privately agreed that B should pay five rupees 

5 er ton h -yond the market price, such exco.ss to he applied in liquidation of an «ild 
eht. This agreement is concealed from A. A is not liable as a surety. 

144. Where a person gives a guarantee upon a contract that the creditor 
„ ^ 1 - *1 shall not act upon it until another person lias joined 

creditor shall not act on it m it as co-surety, the guarantee is not valid if that 
until co-surety joins. Other person does not join.* 

145. In every contract of guarantee there is an implied promise by the 
Implied promise to indom- principal debtor to indemnify the surety ; and the 
nify surety. surety is entitled to recover from the principal 

debtor whatever sum he has rightfully paid under the guarantee, but no sums 
which he has paid wrongfully. 

IHustraiiona. 


(a.) B is indebted to C, and A is surety for the debt. C demands payment from 
A, and on bis refusal sues liim for the nmonut. A defends the suit, having reason- 
aide grminds for doing so, hnt ho is compelled to pay the amount of the 'leht witli 
coats. He cun recover from B the auiomit paid by him for costs, as well as the 
principal debt. 

(A.) 0 lends B a sum of money, and A, at the reqm'.st of B, accepts a hill of 
exchange drawn by B npon A, to secure the amount. C, the holder of the hill, 
demands payment of it from A, and, nii A’s refusal to pay, sues him upon the bill. 
A, not having reasonable grounds for so doing, defends the sjiit, and has to pay the 
amount of the hill and costs. lie ran recover From B the amount of the hill, but 
not the Slim paid for co.sts, as tlier.- was no real ground for defending the aclion. 

(c.) A guarantees to C, to ilio extent of 2,000 riipces. pai'in.-nt for rice to ho 
supplied by C to B, 0 supplii-s lo B rice to a less umoimb than 2.000 rupees, hut 
obtains from A pa 3 ’inont of the sum of 2,000 ninccs in re.sprct of the rice supplied. 
•A cannot recover from B more than tho price of the rice actually' supplied. 

146. Where two or more persons arc co-sureties for the same debt 
Co-suroties liablo to con- or duty, either jointly or severally, and whether 
tribute equally. under the same or differettfe contracts, and whethey 

with er witliout the knowledge of each other, the co sureties, in the alisence 
of any contract to the contrary, are liable, as between tliemselves, to pay 
each an equal share of the whole debt, or of that part of it which remains 
■unpaid by the principal debtor. f * 

Illustration. 

0 

(«.) A, B, and C, arc siirelifs to D for the .sum of 3,000 rupees lent to E. E 
makes default in payment. A, B, and 0, arc liable, as between themselves, to nay 
1,000 rupees each. 

(A.) A, B, and C, are sureties to D for the sum of 1,000 rupees lent to E, an. I 
Ihi-re is a contract between A, B, and G ibat A is to be responsible to the extent of 
oiie-qnaiter, B to the extent of one-qnarter, and G lo the e.xtent of one-half. E 
makes default in payment. As belweeU the sureties, A is liable to pay 250 rupees, 
B 250 rupees, and 0 600 rupees. . 


• See s. 33, tapra. 


t Sco B, a, suj>ra. 
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147. Co-Sureties who are bound in different sums are liable to pay 1872. 

Liability of oo-sufetios ' equally as far as the limits of their respective ' 

bound in diiferont sums. ■ obligations permit.* Aot 9. 

Tllustralionn. 

(a'.) A, B, and C» as sni'eties for D, enter into three several bonds, each in a 
different penalty, namely. A in the penalty of 10,000 rupees, B in that of 20.000 
rupees, C in that of 40,000 rupees, conditioned for D’s duly acconiitin? to E.’ D 
makes default to the extent of 30,000 rupees. A, B, and C, are each liable to nav 
10,000 rupees. ^ ^ 

(6 ) A, B, and C, as sureties for D. enter into three several bonds, each in a 
different penalty, namely, A in the penalty of 10,000 riinees, B in that of 20,000 
rupees, C in that of 40,000, rupees, conditioned for D’s duly acei.nnting to E, D 
makes default to the extent of 40,000 rupees. A is liable to pay 10,000 rupees, and 
B and C 15.000 rupees each. v ^ ^ i > 

(r.) A. B. and C, as sureties for D, enter into three several bonds, each in a dif- 
ferent penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 nipeesj 
0 in that of 40,000 rupees, conditioned for D’s duly accounting to E D makes 
default to the extent or 70,000 rupees. A, B, and C, have to pay each the full 
penalty of his bond. 


Chapter TX. — Op Bailment. 

148. A ‘bailmeut’ is thu delivery of goods by one person to another 
‘ Bailment,' ' bailor,’ and for some purpose, upon a contract that they shall, 

‘bailee’ deBned. when the purpose is accomplished, be returned or 

otherwise disposed of according to the directions of the person delivering 
them. The person delivering the goods is called the ‘ bailor.’ The person to 
whom they are delivered is called the ‘bailee.’ 

Explanation , — If a person already in possession of the goods of another 
'contracts to hold them as a bailee, he thereby becomes the bailee, and ^the 
owner becomes the bailor of such goods, although they may not have been 
delivered by way of bailment. 

149. The delivery to the bailee may be made by doing anything which 
Delivery to bailee how has the effect of putting the goods in the posses- 

made. sion of the intended bailee or of any person 

authorized to hold them on his behalf. 

150. The bailor is bound to disclose to the bailee faults in the goods 
Bailot’e duty to disclose bailed, of which the bailor is aware, and which 

faults in goods bailed. materially interfere with the use of them, or expose 

the bailee to extraordinary risks ; and if he does not make such disclosure, 
he is responsible for damage arising to the bailee directly from such faults. ’ 

If the goods Are bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods 
•bailed. 

Illustrations. 

fo ) A lends a horse, which he knows to be vicious, to B. He does not disclose 
the Fact that the horse is vicious. The horse runs away. B is thrown and injured. 
A is responsible to B for damage sustained. 

, (h) A hires a carriage of B. The carriage is unsafe, though B is not aware of 
it, and A is injured. B is responsible to A for the injury. 


* See 8. 43, supra. 
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151. In nil cases of bailment the bailee is botind to take as m\ich caie 

of the goods bailed to him as a man of ordinavy 
Caro to bo taken by bailee. pj.mjen(je would, under similar circumstances, take 

of his own goods of the same bulk, quality, and value as the goods bailed. 

152 The bailee, in the absence of any special contract, is not respon* 
Bailee nien not liable for sible for the loss, destruction, or deterioration of 
loss, &c., of thing bailed the thing bailed, if he has taken the, amount or 

care of it described in section 151. 

153. A contract of bailment is voidable at the option of the bailor, if 

™ ... the bailee does atiy act with regard to the goods 

MM, fetoMsteat ™th the couditos o£ tUo 
conditions. bailment. 


Illustvation, 

A lets to B, for hire, a horse for his own riding. B drives the horse in his car* 
riage. This is, at the option of A, a termination of the bailment. 

154. If the bailee makes any use of the goods bailed which is not 
T • . f I -I accordittg to the conditions of the bailment, he 

nnaifthomed use' °of goods is liable to make compensation to the bailor for 
bailed. any damage arising to the goods from or during 

such use of them. 


Ulustratio'ns. 

(a.) A lends a horse to B for his own riding only. B allows C, a member of 
his family, to vide the horse. C rides with care, hut the horse accidentally falls and 
is injured. B is liable to make compensation to A for the injury done to the horse. 

{b.) A hires a horse in Calcutta from B expressly to march to 'Benares, A rides 
with due care, but marches to Katak instead. The horse accidentally falls and is 
injured. A is liable to make compensation to B for the injury to the horse. 

155. If the bailee, "with the consent of the bailor, mixes the goods of 
Effect of mixture, with the bailor with his own goods, the bailor and the 
bailor’s consent, of his goods bailee shall have an interest, in proportion to tncir 
with bailee’s. respective shares, in the mixture thus produced. 


156. If the bailee, without the consent of the bailor, mixes the goods 

Effect of mixture without "'ith his own goods, and the goods • 

bailor’s consent, when the can be separated or divided, the property in the 
goods can be separated. goods remains in the parties respectively ; but the 
bailee is bound to bear the expense of separation or division, and any damage 
arising from the mixture. 

lUasiration. 


A bails 100 bales of cotton marked with a particular mark to B. B, without 
A’s consent, mixes the 100 bales with other bales of his own, bearing a different 
mark. A is entitled to have his 100 bales returned, and B is bound to bear all the 
expense incurred in the separation of the bales, and any other inoideutal damage. 


157. If the bailee, without the consent of the bailor, mixes the goods 
Effect of mixture, without bailor with his own goods, in such a manner 

bailor’s consent, when the that it is impossible to separate the goods bailed 
^ cannot b. j 

bailor IS entitled to be compensated by the bailee for the loss of the goods. 

Ulustraimu 


mixef ^ A.‘s consent 

cn»pcn»te rtob ft, irofl® ® 
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158. Whevpj'liy the conditions of the bailmeht, the goods ave to be kept 

Repayment by bailor, of or to be carried, of to have work done upon them 

hooessary expenses. by tbe bailee for the bailor, and the bailee is to 

receive no remuneration, the bailor shall repay to the bailee the necessary 
expenses incurred by him for the purpose of the bailment, 

159. The lender of a thing for use may at any time require its return, 

Restoration of goods lent if the loan Tvas gratuitous, even though he lent it 

gratuitously. for a specified time or purpose. But if, on the 

faith of such Foan made for a specified time or purpose, the borrower has 
acted in 'such a manner that the return of the thing lent before the time 
agreed upon would cause him loss exceeding the benefit actually derived by 
him from the loan, the lender must, if he compels the return, indemnify the 
borrower for the amount in which the loss so occasioned exceeds .the benefit 
so derived.* 

160. It is the duty of the bailee to return, or deliver according to the 
Return of goods bailed on bailor’s directions, the goods bailed without de- 

oxpiration of time or aocom- mand, as soon as the time for which they were 
plishment of purpose. bailed has expired, or the purpose for which they 

were bailed has been accomplished, f 

161. If, by the fault of the bailee, the goods are not returned, delivered, 
Bailee’s responsibility when Or tendered at the proper time, he is responsible 

goods are not duly returned, to Ihe bailor for any loss, destruction, or deteriora- 
tion of the goods from that time. 

Termination of gratuitous 162. A gratuitous bailment is terminated by 
Wlment by death. the death either of the bailor or of the bailee. 

163. In the absence of any contract to the contrary, the bailee is bound 
Bailor entitled to increase to deliver to the bailor, or according to his direc- 

or profit from goods bailed. tions, any increase or profit which may have accrued 
from the goods bailed. 

Illustration. 

■ A leaves a cow in the custody of B to be taken care of. The cow has a calf, 
B is bound to deliver the calf as well as the cow to A. 

164. The bailor is responsible to the bailee for any loss which the bailee 
Bailor's responsibility to may sustain by reason that the bailor was not 

bailee. entitled to make the bailment, or to receive back 

■the goods, or to give directions respecting them. 

165. If several joint owners of goods bail them, the bailee may deliver 
Bailment by several joint them back to, or according to the directions* of, one 

owners. joint owner without the consent of all, in the 

absence of any agreement to the contrary. 

166. • If the bailor,has no title to the goods, and the bailee, in good faith, 

’ Bailee not responsible on delivers thbm back to,, or according to the directions 
re-delivery to bailor without of, the bailor, the bailee is not responsible to the 
titlo. owner in respect of such delivery, f 

167. If a person, other than the bailor, claims goods bailed, he may 
Bight of third person claim- apply to the Court to stop the delivery of the goods 

ing goods bailed. to the bailor, and to decide the title to the goods. 


* See Story, Bailments, § 268. ' . . .. . . ' 

-- t But see ss. 24, 152, supra, and 170, itifra, to the provisions of which this section must bo 

subject. . ^ - 

J See Act I. of 1872, s. 117. - 
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- / 168. The finder of goods has no right to sue the owner for compensation 
' for trouble and expense voluntarily incurred by 

Right of finder of goods. • preserve the goods and to find out the owner ; 

but he may retain the goods against the owner until he receives such com- 
pensation ; and where the owner has offered a specific reward for the return 
May sue for specific reward of goods lost,^ the finder may sue for such reward, 
\offered. and may retain the goods until he receives it.* 

169. When a thing, which is commonly the subject of sale, is lost, if 
When finder of thing com- the owner cannot, with reasonable diligence, be 
monly on sale' may sell it. found, or if he refuses, upon demand, to pay the 


lawful charges of the finder, the finder may sell it — 

(1) when the thing is in danger of perishing or of losing the greater 
part of its value j or, 

(2) when the lawful charges of the finder in respect of the thing found 
-amount to two-thirds -of its value, t 


170. Where the bailee has, in accordance with the purpose of the 
_ bailment, rendered any service involving the 

ai eo s par icu ar ion. exorcise of labour or skill in respect of the goods 

bailed, he has, in the absence of a contract to the contrary, a right to retain 
such goods until he receives due remuneration for the services he has rendered 
in respect of them. 

llbiatraiions. 


(a.) A delivers a rough diamond to B, a jeweller, to be cut and poliahcd, which 
is accordingly done. B is entitled to retain the atone till he is paid for the services 
he has rendered. 

(6.) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver 
the coat as soon as it is finished, and to give A three months' credit for the price. 
B is not entitled to retain the coat nntil he is paid. 

171. Bankers, factors, wharfingers, attorneys of a High Court, and 
General lien of bankers, poUcy-brokers, may, in the absence of a contract 
factors, wharfingers, attor- to the contrary, retain, as a security for a general 
neys, and policy-brokers, balance of account, any goodsj bailed to them ;§ 
but nO' other persons have a right to retain, as a security for such balance, 
goods bailed to them, unless there is an express contract to that effect. 


Bailments of Pledges. 

The bailment of goods as security for payment of a debt or 
‘Pledge,’ ‘pawnor,’ and performance of a promise is called ‘pledge.’ The 
‘pawnee’ defined. bailor is in this case called the ‘ pawnor.' The 

bailee is called the .‘ pawnee.' - 

173. Tlie pawnee may retain the goods pledged, not only for payment 

Pawnee’s right of retainer. the performance of the promise, 

but tor the interest of the debt, and all necessary 
expenses incurred by him in respect of the possession or for the preservation 
of the goods pledged. 

174. The pawnee shall not, in the absence of a contract to that effect,' 

Pawnee nof to retain for Soods pledged for any debt or promise 

debt or promise other than other than the debt or promise for which they are 
' that for which goods pledged, pledged; but such contract, in the absence of 
Presumption in case of sub- anything to the contrary, shall' be presumed in 
sequent advances. regard to subsequent advances made by the pawnee. 


* Story, BailmmU, § 121a. 
t York Civil Code, § 943. 


• J Whether belonging to the bailor or not. 
§ As such ! 
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• 175. The pawnee is entitled to ‘receive from the pawnor extraordinary 
Pawnee’s right as to extra- expenses incurred by him for the preservation of 
ordinary expenses incurred; the goods pledged. 

. 176. If the pawnor makes default in payment of the debt, or perform- 
Pawnee’s right where ance, at the stipulated time, of the promise, in 
pawnor makes default. respect of which the goods were pledged, the 

pawnee may bring a suit against the pawnor upon the debt or promise, and 
retain the goods pledged as a collateral security ; or he may sell the thing 
pledged, on giving the pawnor reasonable notice of the sale. 

If the proceeds of such sale are leas than the amount due in respect ofi 
the debt or promise, the pawnor is still liable to pay the balance. If the 
' proceeds of the sale are greater than the amount so due, the pawnee shall 
pay over the surplus to the pawnor. 

177. If a time is stipulated for the payment of the debt, or perform- 
Default in pawnor’s right ance of the promise, for which the pledge is'made,' 

to redeem. - and the pawnor makes default in payment of the 

debt or performance of the promise at the stipulated time, he may redeem 
the goods pledged at any subsequent time before the actual sale of them ; but 
he must, in that-case, pay, in addition, any expenses which have arisen from 
his default. 

178. A person who is in possession of any goods, or of any bill of 
Pledge by possessor of lading, dock-warrant, warehouse-keeper’s certificate, 

goods or of documentary title wharfinger’s certificate, or warrant or order for deli- 
to goods. very, or any other document of title to goods, may 

make a valid pledge of such goods or documents ; Provided that the pawnee 
acts in good faith, and under circumstances which are not such as to raise a 
treasonable presumption that the pawnor is acting improperly ; 

Provided also that such goods or documents have not been obtained from 
their lawful owner, or from any person in lawful custody of them, by means 
of an offence oriraud.* 

179. Where a person pledges goods in which he has only a limited 
Pledge where pawnor has interest^ the pledge is valid to the extent of^that 

duly a umited interest. interest. 

Riiils hy Bailees or Bailors against Wrong-doers. 

180. If a third person wrongfully deprives the bailee of the use or 
Suit by bailor, or baflee possession of the goods bailed, or does them any 

against wrong-doeK - injury, the bailee is entitled to use such remedies 

as the owner might have used in the like case if no bailment had been made ; 
and either the bailor or the bailee may bring a suit against a third person for 
such deprivation or injury. 

181. Whatever is obtained by way of relief or compensation in any 

nf roUnf suit shuU, US betwceu the bailor and the 

compensation obtained by bailey be dealt -with according to their respective 


interests. 


O^PTEK X. — Aobncv. 

Appointment and Anihority of Agents. 

182. An ‘ agent ’ is a person employed to do any act for another,! or to 
‘Agent’ 'and ‘principal’- represent another in dealings yrith third persons, 
defined. The person for whom such act is done, or who is 

so represented, is called the * principal.’ 

* See 5 & 6 Vic., c. 89, ss. 1 and 3. 

t Cf.'s. 225, iiijni. As to the effect of an agent’s fraud, seo ss 17 and 23S. 
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183. Any person who is of the age of majority according to the law 
■ to which he is subject, and who is of sound mind. 

Who may employ employ an agent.* 

^ 184. As between the principal and third persons, any^ person may 

become an agent; but no person who is not of 
Who may bo an agent. „jajority and of sound mind can become 

an agent, so as to be responsible to his principal according to the pi’ovisiohs 
in that behalf herein contained. 

Consideration not neces- 185. No consideration is necessary to create 

eary. an agency. 

Agent’s authority may be 186. The authority of an agent may be 

expressed or implied. expressed or implied. 

187. An authority is said to be express when it is given by Words 
Definitions of express and spoken or written. An authority is said to be 
implied authority. implied when it is to be inferred from the cir- 

cumstances of the case ; and things spoken or written, or the ordinary 
course of dealing, may be accounted circumstances of the case. 

Jltustmtion. 

A owns a shop in Serampur, living himself in Calcutta, and visitinjr ihe sliop 
occasionally. The shop is managed by B, and ho is in the habit of ordeving goods 
from 0 in the name of A for the purposes of the shop, and of paying for them out 
of A’s funds with A’s khowledge. B has an implied authority from A to order 
goods from G in the name of A for the pnrpcses of tho shop. 

- 188. An agent, having an authority to do an act, has authority to do 
Extent of agent's author- every lawful thing which is necessary in order to 
%• do such act. 

An agent having an authority to carry on a business has authority to do . 
every lawful thing necessary for the purpose, or usually done in the course of 
conducting such business. 

Illmirations. 

(a.) A is employed by B, residing in London, to recover at Bombay a debt due 
to B. A may adopt any legal process necessary for tho purpose of recovering tho 
debt, and may give a valid discharge for the same. 

(6.) A constitutes B his agent to carry on his business of a ship-builder. B 
may purchase timber and other materials; and hire workmen, for tho purpose of 
^/‘carrying on the business. 

189. An agent has authority, in an emergency, to do all such acts for 
Agent’s authority in an the purpose of protecting his principal from loss 

emergency. ag would be done by al 

in his^owii case under similar circumstances, f ^ 

Illustrations. 

(ct.) An agent for sale may have goods repaired if it be necessary. '' r 

. (b.) A. consigns provisions to B at Carentta, with directions to send them imme- ' 

diately to C at Katak. B may sell the provisions at Oaloatta, if they will not boar 
the journey to Katak without spoiling. 

Sub-Affents. 

190. An agent_ cannot lawfully employ another to perform acts which he 
When agent • cannot dele- has expressly or impliedly undertaken to perform 

personally, unless by the ordinary custom of trade 

a sub-agent may, or, from the nature of the agency, a sub-agent must, be 
employed. o ./ o , 

* Cf, s; 11, supra. f But see s. 214, infra, 

I 


person of ordinary prudence.- i 

/Cv v' 

■ ^ ‘ r' rC f ^ ( I'L ( ' ' 


CONTRACT. 


53 


191. A * sab-agent ’ is a person employed by, and acting under the con- 

' Sub-agent’ defined. trol of, the original agent in the business of the 

agency. 

192. Where a sub-agent is properly appointed, the principal is, so far 
Representation of principal regards third persons, represented by the sub- 

by sub-agent properly ap- agent, and is bound by, and responsible for, his 

, acts, as if he were an agent originally appointed 
by the principal. 

Agent’s responsibility for The agent is responsible to the principal for 

Bub-agent. the acts of the sub-agent. 

The sub-agent is responsible for his acts to the agent, but not to the 
Sub-agent|8 responsibility, principal, except in cases of fraud or wilful wrong. 

193. Where an agent, without having authority to do so, has appointed 
Agent’s responsibility for a person to act as a sub-agent, the agent stands 

sub-agent appointed without towards such person in the relation of a principal 
au on y. agent, and is responsible for his acts both to 

the principal and to third persons ; the principal is not represented by or 
responsible for the acta of the person so employed,* nor is that person respon- 
sible to the principal. 

194. Where an agent, holding an express or implied authority to name 

, another person to act for the principal in the 
and person duly appointed by business of the agency, has named another person 
agent to act in business of accordingly, such person is not a sub-agent, but an 
agency. agent, of the principal for such part of the busi- 

ness of the agency as is entrusted to him. 

, Illustrations. 

' (a.) A directs 6, bis solicitor, to sell his estate by aaction, and to employ an 
auctioneer for the purpose. 6 names 0, an auctioneer, to conduct the sale. G is 
not a sub-agent, but is A’s agent for the conduct of the sale. 

(h.) A authoiizes 6, a merchant in Calcutta, to recover the moneys due to A 
from 0 & Go. B instructs D, a solicitor, to take legal proceedings against 0 & Go. 
for the recovery of the money. D is not a sub-agent, but is solicitor for A. 

195. In selecting such agent for his principal, an agent is bound to 

Agent’s duty in exercise the same amount of discretion as a man of 

such person. ordinary prudence would exercise in his own case ; 

and, if he does this, he is not responsible to the principal for the acts or 
negligence- of the agent, so selected. 

, Illustrations. 

(a.) A instructs B, a merchant, to buy a ship for him. B employs a ship-sur- 
veyor of good reputation to choose a ship for A. The surveyor makes the choice 
negligently, and the ship turns out to be unSeaworthy, and is lost. B is mot, but 
the snrvej'or is, responsible to A. _ , 

(6.) A consigns goods to B, a merchant, for sale. B, in due course, emplo^-s an 
auctioneer in good credit to sell the goods of A, and allows tlie auctioneer to receive 
the proceeds of the sale. The auctioneer afterwards becomes insolvent without 
having accounted for' the proceeds. B is not responsible to A for the proceeds. . 

Ratification. 

196. Wheire actsf are done bygone person on behalf of another, but 
Right of person as to acts without his knowledge or authority, he may elect 

done for him without hisau- to ratify W to disown such acts. If he ratify 
thority. them, the same effects will follow as if they had 

Effect of ratification. been performed by his authority. 

* Unless, of course, he ratifies them, see s.' 196, infra. 
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;:r Katifioation may be ex- ' duct of the person on whose behalf the acts are 

Act 9. pressed or implied. done. 

lllustraitons. 


(a.) A, without anthorit3', buj's jroods for B. Afterwards B sells them to C on 
his own account. B’s conduct implies a ratification of the purchase made for him 
by A. 

(h.) A, without B's authority, lends B’s money to C. Afterwards B accepts in- 
terest on the money from 0. B’s conduct implies a ratification of the loan. 


Knowledge requisite to 
valid ratification. 


198. No valid ratification can be made by a 
person whose knowledge of the facts of the case 
is materially defective. 


Effect of ratifying unauthor- 199. A person ratifying any unauthorized act 

feed act forming part of a done on his behalf ratifies the whole of the trans- 
transaction. action of which such act formed a part. 


200. An act done by one person on behalf of another without such 
Eatification of unauthor- other person’s authority, which, if done with au- 
ized act cannot injure third thority, would have the eflect of subjecting a third 
person. person to damages, or of terminating any right or 

interest of a third person, cannot,' by ratification, be made to have such ellect. 


Illustrations. 

, (a.) A, not being authorized thereto by B, demaudB, on bebuif of B, tiic deli- 
verj' of u chattel, the property' of B, from 0, who is in po8sc8.sion of it. This de- 
maud cannot be ratified by B, so as ro rr«UK;e"C Ikble for damages for his refusal to 
deliver. 

{b.) A holds a lease from B, terminable on three months’ notice. C, an un- 
authorized person, gives notice of tenuiuatiou to A. The .notice canuol be ratified 
b^’ B, so as to be binding on A. 

Revocation of Authority. 

201. An agency is terrninated|by the principal revoking his authority ; 

Termination of agency. renouncing the business of the 

agency y/pr by the- business of tlie agency being 
completed ; ofi-by either the principal or agent dying or becoming of unsound 
mind ; oi^iiy -tlfe principal being adjudicated an insolvent under the provisions 
of any Act for the time being in force for the I’elicf of insolvent debtors. 

202. Where the agent 1ms himself an interest in the property which 
Termination of agency forms the subject-matter of the agency, the agency 

Bilhinpf cannot, in the absence of an express contract, be 

terminated to the prejudice of such interest. 

Illustrations. 

A gi^es authority to B to sell^A’s land, and to pa}' himself, out of the pro- 
ceeoH, the debts ^due to' liiiu from A. Axcaunot revoke this authority, nor can it bo 
terminated bj’ his insanit}' or death. 

(6.) A consigns 1,000 bales of cottbp tp B, who has made advances to him on 
such cotton, and desires B to sell the.cottcm, and to repay himself out of the price 
the lunount of his own advances. A cannot revoke this authoriti', nor is 'it termi- 
nated by his insanity’ or death. \ 

203. The principal may, save as is omerwise ’ provided by the last pre^ 
When principal may revoke ceding section, Revoke the authority given to his 

agen saut ority. . agent at any .tieme before the .authority has been 

exmcised so as to bind the principal. \ 
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204. • The principal cannot revoke the authority given .to his agent after 
Hevocation where authority the authority has been partly exercised, so far as 

has been partly exercised.. regards such acts and obligations as arise from acts 
already done in the agency. 

Illustrations. 

' (a.) A. authorizes B to buy 1.000 bales of cotton on account of A, and to pay- 
for it out of A’a moneys remaining in B's hands. B buys 1,000 bales of cotton in his 
own name, so as to make himself peraonaliy liable for the price. A cannot revoke. 
B’s authority so far as regards payment for the cotton. 

(6.') A authorizes B to buy 1,000 bales of cotton on account of A. and to pay for 
it out of A's moneys remaining in B’s hands. B buys 1,000 bales of cotton in A’s 
name, and so as not to render himself personally liable for the price. A can revoke 
B’s authority to pay for the cotton. 

205. Where there is an express or implied contract that the agency 
Compensation for revocation should be continued for any period of time, the 

by principal,- or renunciation principal must make compensation* to the agent, 
by agent. qj. agent to the principal, as the case may be, 

for any previous revocation or renunciation of the agency without sufficient 
cause. ' ' • . 

206. Reasonable notice must be given of such revocation or rennncia- 
Notice of revocation or tion ; otherwise the damage thereby resulting to 

renunciation. the principal or the agent, as the case may be, 

must be made good to the one by the other. 

Eovocation and ranuncia- 207. Revocation and renunciation may be 

tion may be expressed or im- expressed or may be implied in the conduct of the 
' principal or agent respectively. 

Illustration. 

A empowers B to let A’s house. Afterwards A lets it himself. This is an im« 
plied revocation of B’s authority. 

208. The termination of the authority of an agent does not, so far as 

Wbenterminationof agent’s the agent, take effect ’before it becomes 

authority takes effect as to known to him, or, SO far as regards third persons, 
agent and as to third persons, before it becomes known to them. . 

Illustrations. 

(a.) A directs B to sell goods for him, and agrees to give B five per cent, com- 
mission on the' price fetched by the goods. A afterwards, by letter, revokes B’s 
authority. B, after the letter is sent, but before he receives if, sells the goods for 
100 rupees. The sale is binding on A, and B is entitled to five rupees as his com- 
'mission. 

{b.) A, at Madras, by letter, directs B to sell for him some cotton lying in a 
warehouse in Bombay, and afterwards, by letter, revokes his authority to sell, and 
directs B to send the cotton to Madras. B, after receiving the second letter, enters 
into a contract with C, who knows of the first letter, but not of the second, fer the 
sale to him of the cotton. C pays B themondy, with which B absconds. C’s ' pay- 
ment is good as against A. / , - 

- (c.) A directs B, his agent, to pay certain money to C. A dies, and D takes out 
probate to his will. B, after A’a death, but, before hearing of it, pays the money to 
C. ' The payment is good as against D, the executor. 

209. When an agency is terminated by the principal dying or becoming 
A 1*0 on termination unsound mind, the agent is bound to take, on 

of agency by principal’s death behalf of the representatives of his late principal, 
or insanity. 8,11 reasonable steps for the protection and preser- 
vation of the interests entrusted to him. . • 
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■ 210 The termination of the authority of an agent causes the termina- 
Terminaiion of sub-agent’s tiou (subject to the rules herein contained regard-, 
authority. ing the termination of an agents authority) or the 

authority of all sub-agents appointed by him. 

Agent's Duty to Principal. 

211. An agent is bound to conduct the business of his principal' accord- 
Agent’s duty in conducting ing to the directions given by tlie principal,* or, in 
principal’s business. the absence of any such directions, according^ to 

the custom which prevails in doing business of the same kind at the place 
where the agent conducts such business. When the agent acts otherwise, if 
any loss be sustained, he must make it good to his principal, and, if any 
profit accrues, he must account for it. 


Illustrations. 


(o.) A, an agent engaged in cnrr 5 nng on for B a bnsinoss, in which it is the cus- 
tom to invest from time to time, at interest, the moneys which may be in hand, omits 
to make such-investment. A must make good to B the interest usually obtained by 
such investments. 

(&.) B, a broker, in whose business it is not the custom to soli on credit, sells 
goods of A on credit to C, whose credit at the time was very high. G, before pay- 
ment, becomes insolvent. B must make good the loss to A. 

212. An agent is bound to conduct the business of the agency with ns 
Skill and diligence required much skill as is generally possessed by persons 
from agent. engaged in similar business, unless the principal 

has notice of his want of skill. The agent is always bound to act with 
reasonable diligence, and to use such skill as he possesses ; and to make com- 
pensation to his principal in respect of the direct consequences of his own 
neglect, want of skill, or misconduct, but not in respect of loss or damage 
which are indirectly or remotely caused by such neglect, want of skill, or 
misconduct. 

Illustrations. 


(o.) A, a merchant in Calcutta, has an agent, B, in London, to whom a sum of 
money is paid on A’s account, with orders to remit. B retains the money for a con- 
^derahle time. A, in consequence of not receiving the money, becomes insolvent. 
B is liable for the money and interest from the day on wliich it ought to have been 
paid, according to the usual rate, and for any further direct loss — as, e.g., by 
variation ot rate of exchange — b(it not further. 

(&.) A, an agent for the sale of goods, iiuving authority to sell on credit, sells to 
B on credit, without making the proper and usual enquiries as to the solvency of B. 
B, at the time of such sale, is insolvent. A must make compensation to his princi- 
pal in .respect of any loss thereby sustained. 

(c.) A, an insurance-broker eni {ployed b 3 ' B to effect an insurance on a ship, 
omits to see that the usual clauses are^ inserted in the policy. The ship' is afterwards 


lost. In consequence of the omission 


. ^ iof the clauses nothing can be recovered from 

the underwriters. A is bound to make good the loss to B. 

(ti.) A, a merchant in England, directs B, his agent at Bombay, who accepts the 
agency, to send him 100 bales of cotton by a certain ship. B, having it in his power 
to send^ the cotton, omits to do so. The ship arrives safely in England. Soon after 
her arrival the price of cotton rises, b! is bound to make good to A the profit which 
he might have made by the 100 bales on cotton at the time the ship arrived, but not 
any profit he might -have made by the subsequent rise. '■ 

213« Axy agent is bound to render proper 
accounts to his principal on demand. 


Agent’s accounts. 


* But see 8. 189, supra. 
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214. It is the duty of an agent, in cases of difficulty, to Use all jgoson- 
Agont’sduty to oommuni- - p-tde , riilifCAiifift-in communicating with his pi’in- 

talo witli principal. cipal, and in seeking to obtain his instructions.* 

215 . If an agent deals on his own account in the business of the agency, 
Right of principal When "without first obtaining the consent of his principal,. 

ngont deals on his own account and acquainting him with all material circum- 
in business of "agency without stances which have come to his own knowledge on 
prmoipa s consen . subject, the principal may repudiate the trans- 

action, if the case show either that any material fact has been dishonestly 
concealed from hirn by the agent, or that the dealings of the agent have been 
disadvantageous to him. 

lllmlratiom. 

(o.) A directs B to sell A’s estate. B buys the estate for himself in the name 
of 0. A, on discovering that B has bought the estate for himself, may repudiate 
tlie sale, if he can show that B has dishonestly concealed any material fact, or that 
the sale has been disadvantageous to him. 

■ (h.) A directs B to sell A’s estate. B, on looking over the estate before selling 
it, finds a mine on the estate which is unknown to A. B informs A that he wishes 
to buy the estate for himself, but conceals the discovery of the mine. A allows B 
to buy, in ignorance of the existence of the mine. A, on discovering that B knew 
of the mine at the time he bought the estate, may either repudiate or adopt the' sale 
at his option. 

216. If an agent, wnthout the knowledge of his principal, deals in the 

, Principal’s right to benefit business of the agency on his own account instead 
gained by agent dealing on his of on account of his principal, the principal is 
own account in busines-s of entitled to claim from the agent any benefit which 
agency, . may have resulted to him from the transaction. 

, Illvstraiion. 

A diect.s B, his agent, to buy a certain house for him. B tells A it cannot be, 
bought, and buys the house for himself. A may, on discovering that B has bought 
the house, compel him to sell it to A at the prf^e he gave for it. 

217 . An agent may retain,! out of any sums received on account of the 
Agent’s right of retainer principal in the business of the agency, all moneys 

out of suAis received on prin- due to himself in respect of advances made or ex-, 
cipal s account. penses properly incurred by him in conducting 

such business, and also such remuneration as may be payable to him for act- 
ing as^ agent. 

Agent’s duty to pay sums 218. Subject to such deductions, the agent - is 

received for principal. hound to pay to his principal all sums received on 

his account. 

219. In the absence of any special contract, payment for the perform- 
"Whon agent’s remuneration ance of any act is not due to the agent until the 

becomes due. completion of such act ; but an agent may detain 

moneys received by liim on account of goods sold, although the whole of the, 
goods Consigned to him for sale may not have been sold, or although the sale 
. may not be actually complete. 

220. An. agent, who is guilty of misconduct in the business of the* 
Agent not entitled to re- agency,! is not entitled to any remuneration in 

munevation for business xnis- rcsp6Ct o£ tha-fc pa*rt 01 tho business wliicn he lius 
conducted. misconducted. 

f See s. 221, iiifni,. % See ss. 195, 211,/212, 213, 214, 218, giipra. 

do. M.— 8 
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Illustrations. 

(a.) A employs B to recover 1,00,000 riipecs from 0, and to lay it out on' good 
security. B recovers tlio 1,00,000 rupees, and lays out 90,000 riipooa on good secu- 
rity, but lays out 10,000 rupees on security which he ought to have known to bo 
bad, whereby A loses 2,000 rupees. B is entitled to remuneration for recovering 
the *1.00,000 rupees and for investing the 90,000 rupees. Ho is not entitled to any 
remuneration for investing the 10,000 rupees, and lie must make good the 2,000 ru- 
pees to B. 

(i.) A employs B to recover 1,000 rupees from 0. Through B's misconduct 
the money is not recovered. B is entitled to no remuneration for his services, and 
must make good the loss. 

221. In the absence of any contract to the contrary, an agent is entitled 
Agent’s lien on principal’s to retain goods, papers, and other property, whether 

property. moveable or immoveable, or the principal received 

by him, until the amount due to himself for commission, disbursements, and 
services in respect of the same, has been paid or accounted for to him.* 

PrioicipaPs Duty to Agent. 

222. The employer of an agent is bound to indemnify him against the 
Agent to be indemnified consequences of all lawful acts done by such agent 

against consequences of law- in exercise of the authority conferred upon him. . 
ful acts. 

Illustrations. 

(o.) B, at Singipur, under instructions from A, of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to B, and - C sues B for 
breach of contract., B informs A of the suit, and A authorises him to defend the 
suit. B defends the suit, and is compelled to pay damages and costs, and incurs 
expenses. A is liable to B for such damages, costs, and expenses. 

■ (6.) B, a broker at Galcntta, by the orders of A, a mcrolmnt there, contracts with 
0 for the purchase of 10 casks of oil for A, Afterwards A refuses to receive the 
oil, and C sues B.f B informs A, who repudiates the contract altogether. B defends, 
but unsuccessfully, and has to pay damages and costs, and incurs expenses. A is 
liable to B for such damages, costs, and expenses. 

223> Where one person employs another to do an act, and the agent 
Agent to bo indemnified ®ct in good faith, the employer is liable 

against consequences of acts to indemnify the agent against the consequences 
done in good faith. though it cause an injury to the rights 

of third persons. 

Illustrations. 

(a.) A, a decree-holder, and entitled.to execution of B’s goods, requires the offi- 
cer of the Court to seize certain goods, representing them to be the goods of'B. The 
officer seizes the goods, and is sued by C,- the true owner of -the goods. A is liable 
to indemnify the officer for the sum which he is compelled to pay to C in conse- 
quence of obeying A’s directions.' 

(6.) B, at the request of. A, sells goods in the possession of A, but which A 
had no right to dispose of. B does not know this, and hands over the proceeds of 
the sale to A. Afterwards C, the true owner of the goods, sues B, and recovers the 
value of the goods and costs. A is liable to iudeinuify 15 for what ho has been 
compelled to pay to C, and for B's own expenses. 


* As to tbe general lien of an agent who is a banker, factor,' attorney, or policy-broker. 
BOO s. 171, «y3m. tr j > 

t It must be assumed that tbe disclosed principal could not be sued, see r. 230, infra. 
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224. Where one person employs another to do an act which is criminal, 
Kon-liability of employer of the employer is not liable to the agent, either up- 
agontto do a criminal act. qq express or an implied promise to indemnify 
him against the consequences of that act.* ' : 

Illustrations. 

(a.) A employs *B to beat 0, and agrees to indemnify him against all conse- 
quences of the act. B thereupon beats C, and has to pay damages to 0 for so doing. 
A is not liable to indemnify B for those damages. ' 

(6.) B, the proprietor of a newspaper, publishes, at A’s request; a libel upon 0 
in the paper, and A agrees to indemnify B against the consequence of the publica- 
tion, and all costs and damages of any action in respect thereof. B is sued by 0, 
and has to pay damages, and also incurs expenses. A is not liable to B upon the 
in>l«ranity. 

Compensation to a^ont for 225. The principal must make compensation 
injury caused by pmcipaVa to his agent in respect of injury caused to such 
neglect. agent by the principal’s neglect or want of skill. 

Illustration. 

A employs B ns a bricklayer in building a bouse, and puts up the scaffolding 
himself. The scaffolding is unskilfully put up, and B is in consequence hurt.' A' 
must make compensation to B. 

Effect of Agency on Contracts with third Persons. 

226. Contracts entered into through an agent, and obligations arising 
Enforcement and conse- from acts done by an agent, may be enforced in the 

quencos of agent’s contracts, sam'e manner, and will have the same legal conse- 
. quences, as if the contracts had been entered into and the acts done by the 
principal in person. 

Illustrations. 

(a.) A buys goods from B, kuowing that he is an agent for their sale, but not 
knowing who is the principal. B’s principal is the person entitled to claiin from A 
the price of the goods, and A cannot, in a suit by the principal, set-off against that , 
claim a debt due to himself from A. 

(b.) A, being B’s agent, with authority to receive money on his behalf, receives 
from C a sum of money due to B. G is disohargod of his obligation to pay the sum 
Jn question to B. 

227. When an agent does more than he is authorized to do, and when 
Principal how far bound, the part of what he does, which is within his au- 

whonagentexceeds authority, thority, can be separated 'from the part which is 
beyond his authority, so much only of what 'he does as is within his'autho- 
rity, is binding as between him and his principal. 

JlUistration. 

A, being owner of a ship and cargo, authorizes B to procure an insurance for • 
4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship,- and 
another for the like sum on the cargo. A is bound to pay tlie premium for the policy 
on the ship, but not the premium for the policy on the cargo. 

228. Where an agent does more than he is authorized to do, and what 
Principal not bound when ^oes beyond the scope of his authority carinot 

excess of agent’s authority is be separated from what is within it,- the principal 
not separable. • ig not bound to recognize the transaction. 

t Illustration. 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for 
one sum of 6,000 rupees. A may repudiate the whole transaction. 


• See s. 21, supra. 


1872. . 
Act 9. ' 



60 


CONTRACT. 


1872. 229. Any notice given to or .information obtained by the agent, provided 

A Consequences of notice it be given or obtained in tlic cour.sc of the busi- 

Act 9. given to agent. ness transacted by him for the principal, shall, as 

between the principal and third parties, have the same legal consequence as 
if it had been given to or obtained by the principal. 


Illustrations. 

(a.) A is employed by B to bnj' from 0 .certain goods, of which C is the appa- 
rent owner, and buys them accordingly. In the course of the treaty for the salo, 
A learns that the goods really belonged to D, but B is ignorant of that fact. B is 
not entitled to set-off a debt owing to him from C against the price of the goods. 

(J.) A is emplo 3 'ed by B to bii^’ from C goods of which C is the apparent owner. 
A was, before he was so employed, a servant of 0, and then learnt that the goods 
really belonged to D, but B is ignorant of that fact. In spite of the knowledge of 
his agent, B ma}’ set-off against the price of the goods a debt owing to him from C. 

Agent cannot personally 230. In the absence of any contract to that 

enforce, nor bo bound by, effect, an agent cannot personally enforce contracts 
contracts on behalf of prin- entered into by him on behalf of his principal, nor 
^ ' is he personally bound by them. 

Presumption of contract to Such a contract shall bo presumed to exist in 

contrary. following cases : — 

(1.; Where the contract is made by an agent for the sale or purchase of 
goods for a merchant resident abroad : 

(2.) Where the agent does not disclose the name of his principal : 

^3.) Where the principal, though disclosed, cannot be sued. 

231. If an agent makes a contract with a person who neither knows, 
Eights of parties to a con- reason to suspect, that he is an agent, his 

tract made by agent not dis- principal may require the performance of the con- 
® ^ ^ ■ tract j but the other contracting party has, as 

against the 'principal, the same rights as he would have had as against tho 
agent if the agent had been principal. 

If the principal discloses himself before the contract is completed, tho 
other contracting party may refuse to fulfil the contract, if he can show that, 
if he had known who was the principal in the contract, or if he had known 
that the agent was not a principal, he would not have entered into the con- 
tract. 


232. Where one man makes a contract with another, neither knowing 
Performance of contract having reasonable ground to suspect that tho 
with agent .supposed to bo Other is an agent, tho principal, if he requires the 
P moipa . ^ performance of the contract, can only obtain such 

performance subject to the rights and obligations subsisting between the 
agent and the other, party to the contract. 


Illustration. 

A, who owes ^0 rupees to B, sells 1,000 rupees’ worth of rice to B. A is act- 
mg as agent for 0 in the transaction, but B lias no knowledge nor reasonable 

such is the case. 0 cannot compel B to take the rice with- 
,out allowing him to set-off A’s debt. 

■ 233. In cases where the agent is personally liable, a person dealing with 

either him or his principal, or both 

with agent personally liable. - of them, liable. ' . ^ ^ • 


Illustration. 


discovera^Uint n ^ contract with B to sell him 100 bales of cotton, and afteriVar 
tte prle of" ^ b™ oith«r B or 0, or boll., 1 


afteriVards 
for 
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234. "When a person who has made a dontract with an agent induces 
Consoquonco of inducing, ^Pon the belief that the principal 


agent or principal to- act on 
boliof that principal or agent 
will bo hold exclusively liable. 


only will be held liable, or induces the principal to 
act upon the belief that' the agent only will be held 
liable, he cannot afterwards hold liable the agent 
or principal respectively. 

235. A person untruly* representing himself to be the authorized agent 
Liability of protended of another, and thereby inducing a third person to 

. deal with him as such agent, is liable, if his alleged 

employer does not ratify his acts, to make compensation 'to the other in 
respect of any loss or damage which he has incurred by so dealing. 

236. A person with whom a contract has been entered into in the 
Person falsely contracting character of agent is not entitled to require the 

as agent, not entitled to per- performance of it, if he was in reality acting, not 
formance. ag agent, but on his own account. 


237. When an agent has, without authority, done acts or incurred obli- 
Liability of principal in- S'^tions to third persons on behalf of his principal, 
ducing boliof that agent’s un- principal IS bound by such acts or obligations, 
autliorizcd nets wore author- if he has, by his words or conduct, induced such 
' third persons to believe that such acts and obliga- 

tions were within the scope of the agent’s authbrity. 


1872. 
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Illustrations. . 

(a.) A consigns goods to B for sale, and gives him insfrnctinns not to sell 
under a fixed price. G, being ignorant of B’s instructions, enters into a contract 
with B to buy the goods at a price lower than the reserved price. A is bound by - 
the contract. 

' (b.) A entrusts B with nt-gotialde instruments endorsed in blank. B sells 

them to C-in violation of private orders from A. The sale is good. • 

238. Misrepresentations made, or frauds committed, by agents acting 
Effect, on agreement, in the course of their business for their principals, 
misrepresentation or fraud by have the same effect on agreements made by such 

agents as if such misrepresentations or frauds had 
been made/ or committed by the principal jf but misrepresentations made, 
or frauds committed, by agents, in matters which do not fall within their ■ 
authority, do nob affect their principals. 

Illustrations. 

(a.) A, being B’s agent for the sale of goods, ioduces C to buy them b}- n mis- 
representation which he was not authorized by B to make. .The contract is. void- 
able, ns between B and C, at the option of 0. 

(b.) A, the captain of B’s ship, signs bills of lading without having received 
on board the goods mentioned therein. The bills of lading are void as between B , 
and the pretended consignor. 


Chapter XI. — Of Partnership. 

239. ‘ Partnership’ is the relation which subsists between persons who 

have agreed to combine their_.property,., labour,, or — . 
'Partnership’ defined. % 'skill in some bnsinesB._ .and --to— share’ "thg ^profits" 

there ^ be twfiianJbhem.t. . 


* See s. 208, supra. ' 
t See s. 250, injra. 

X •This wo/ild npi)ly to members of joint-stock 
is saved by s. 266, infra. 
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Persons who have entered into partnership 
with one another are called collectively a ‘ firm,’ 

Illustrations. 

(it.) A and B buy 100 bales of colton, which they agree to sell for their joint 
account. A and B are partners in respect of such cotton. 

(b.) A and B buy 100 bales of cotton, agreeing to share it between them, A 
and B an* not partners. 

(<•.) A agrees with B, a goldsmith, to buy and furnish gold to B, to be worked 
up by him and sold, and that they shall share in the resulting profit or loss. A and 
B are partners. 

- (d.) A and B agree to work together ns carpenters, but that A shall receive all 
profits and shall pay wages to B, A and B are not partners. 

(e.) A and B are joint owners of a ship. This circumstance does not make 
them partners. 

240. A loan to a person engaged or about to engage in any trade or 
Lender not a partner by undertaking, upon a contract with such person 

advancing money for share of that the lender shall receive interest at a rate 
profits. varying with the profits, or that he shall receive a 

share of the profits, does not, of itself, constitute the lender a 'partner, or 
render him responsible as such.* 

241. In the absence of any contract to the contrary, property left 
Property left in business by by a retiring partner or the representative of a 

retiring partner, or deceased deceased partner, tO be USed in the business, IS to 
partner’s representative, be considered a loan within the meaning of the 

last preceding section. 

✓ 

242. No contract for the remuneration of a servant or agent of any 
Servant or agent remuner- Person, engaged in any trade or undertaking, by a 

ated by share of profits, not a share of the profits of such trade or undertaking, 
partner. shall, of itself, render such servant or agent re- 

sponsible as a partner therein, nor give him the rights of a partner. 

243. No person, being a widow or child of a deceased partner of a 
Widow or child of deceased trader, and receiving, by way of annuity, a pro- 
partner receiving annuity out portion of the profits made by such trader in his 
of profits, not a partner. business, shall, by reason only of such receipt, bo 
deemed to be a partner of such trader, or be subject to any liabilities incurred 
by him. 

244. No person receiving, by way of annuity or otherwise, a portion 

Person receiving portion of profits of any business, in consideration of 

profits for sale of good-will, the sale by him of the good-will of such business, 
not a partner. shall, by reason only of such receipt, be deemed to 

be a partner of the person carrying on such business, or be subiect to his 
liabilities, f 

246. A person who has, by words spoken or written, or by his conduct. 
Responsibility of person another to believe that he is a partner in a 
leading another to believe particular firm, is responsible to him as a partner 
him a partner. * in such firm. 

246._ Any one consenting to allow himself to he represented as a partner- 
. ^ Liability of -person permit- liable, as such, to third persons who, on 

ting.himseif to be represent- the faith thereof, give credit to the partner- 
ed as a partner. j ° ^ 

; * See Mollwo March v. Court of Wards, 10 B. L. R 312, 

+ See Act I. of 1872, s. 109. ■_ 
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247. A person who is under the age of majority according to the Jaw 
Minor partner not person- to whicli he is subiect,* may be admitted to the 

ally liable, but his share is. benefits of partnership, but cannot be made person- 
ally liable for any obligation of the firm ; but the share of such minor in 
the property of the firm is liable for the obligations of the firm. 

248. A person who has been admitted to the benefits of partnership 
Liability of minor partner under the age of ma)orityf becomes, on attaining 

on attaining majority. that age, liable for all obligations incurred by the 

-partnership since he was so admitted, unless he gives public notice, within a 
reasonable time, of his repudiation of the partnership. 

, 249. Every partner is liable for all debts and obligations' incurred while 
Partner’s liability for debts he is a partner in the usual course of business by 
of partnership. or on behalf of the partnership ; but a person who 

is admitted as a partner into an existing firm does not thereby become liable 
to the creditors of such firm for any thing done before he became a partner. 

250. Every partner is liable to make compensation to third persons in 
Partner’s liability to third respect of loss or damage arising from the neglect 
person for neglect or fraud or fraud of any partner in the management of the 
of co-partner. business of the firm. 

'251. Each partner, who does any act necessary for, or usually done in, 
Partner’s power to bind co- carrying on the business of such a partership ns 
partners. that of which he is a member, binds his co-partners 

to, the s_arae extent as if he were their agent duly appointed for that purpose. 

E«cepti(m . — If it has been agreed between the partners that any restric- 
tion shall be placed upon the power of any one of them, no act done in con- 
travention of such agreement shall bind the firm with respect to persons 
having notice of such agreement. 

lllusirationt. 

(a.) A.and B trade in partnersliip, A residing in EngJand, and B in India. A 
draws a bill of exchange in the name of the firm- B has no notice of the bill, nor 
is be at all interested in the transaction. The firm is liable on the bill, provided the 
holder did not know of the circumstances under which the bill was drawn. 

' (A) A, being one of a firm of solicitors and attorneys, draws a hill of exchange 

in the name of the firm without authority. The other partners are not liable on the 

(c.) A and B carry on business in partnership as bankers. A sum of money is 
received by A on behalf of the firin. A does not inform B of such receipt, and 
afterwards A appropriates the money to his own use. The partnership is liable to 

make good the money. - . . • . 

(rf.) A and B are partners. A, with the intention of cheating B, goes to a shop 
and purchases articles on behalf of the firm, such as might be used in the ordinaiy 
course of the partnership business, and converts them to his own separate use, there 
being no collusion between him and the seller. The firm is liable for the price of 
the goods. 

252. Where partners have by-contract regulated and defined, as between 
, . , . , themselves, their rights and obligations, such con- 

definiIig“arLr? righte and tract can beiannulled or altered only by consent of 
obligations. allj of them, which consent must either be ex- 

pressed or be implied from a uniform course of dealing. 

• Sob Act 1. of 1872, a. 109. + See Act IX. of 1875. 

t Cf. B. 253, cl. 5, wfi-a. 
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A B and C, intending to enter into partnership, execute written articles of 
agreernon’t, by which it is -stipulated that the nett profits arising from the partner- 
ship biisiuesB shall be equally divided between them. Afterwards they carry on the 

partnership business for many- 3 ’ear 8 , A receiving one-half of the nett-profits, and 
the other half being divided equally between B and C. All parties know of and 
acquiesce, in this arrangement. Tin's course of dealing supersedes the provision in 
the articles as to the division of profits. 


^ , , . . . . , 253. In the absence of any contract to the 

contrary, the relations of partners to each other 
contract to contrary. are determined by the following rules : — 

(1.) ' All partners are joint owners of all property originally brought into 
the partnership stock, or bought with money belonging to the partnership, 
or acquired for purposes of the partnership business. All such property is 
called partnership property. The share of each partner in the partnership 
property is the value of his original contribution, increased or diminished by 
his share of profit or loss : 

(2.) All partners are entitled to share equally in the profits of the 
partnership business, and must contribute equally towards the losses sufetain- 
ed by the partnership : 

(3.) Each partner has a right to take part in the management of the 
partnership business : 

(4.) Each partner is hound to attend diligently to the business of the 
partnership, and is not entitled to any remuneration for acting in such 
business : 

(5.) When difTerences arise as to ordinary matters connected with the 
partnership business, the decision shall be according to the opinion of the 
majority of the partners j but no change in the nature of the business of 
the partnership can be made, except with the consent of all the partners 

(6.) No person can introduce a new partner into a firm without the 
consent of all the partners : 

(7.) If, from any cause whatsoever, any member of the partnership 
ceases to be so, the partnership is dissolved as between all the other 
members ; 

(8.) Unless the partnership has been entered into for a fixed term, any 
partner may retire from it at any time : 

(9.) Where a pai-tnership has been entered into for a fixed term, no 
partner can, during such term, retire, except with the consent of all the 
partners, nor can he be expelled by his partners for any cause whatever, 
except by order of Court : ' 

. (10.) Partnerships, whether entered into for a fixed term .or not, are 

dissolved by the death of any partner. 


When Court may dissolve 254. At the suit of a partner the Court may, 

partnership. dissolve the partnership in the following cases : — 

(1.)' When a partner becomes of unsound mind : 

(2.) When a partner, other than the partner suing, has been adjudicated 
an insolvent under any law relating to insolvent debtors : 

(3.) When a partner, other than the partner suing, has done any act by 
which the whole interest of such partner is legally ' transferred to a third 
person : 

(4.) When any partner becomes incapable of performing his part of 
the partnership contract : ^ . 


• S. 262, su^ra. 
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; (5v) When, a partner, other than the partner suing, is guilty of gross 1872. 

■ misconduct in the affairs of the partnership or towards his partners : 

(6.) When the business of the partnership can only be carried on at a 

loss. 

Dissolution of partnership 255. A partnership is in all oases dissolved 
by prohibition of business. by its business being prohibited by law. 


- 266. If a partnership, entered into for a fixed term, be conijinued after 
• Rights and oWigation of has expired, the rights and obligations 

partners in partnership con- of the partners will, in the absence of any agree- 

tinued after expiiy' of term ment to the contrary, remain the same as they 
for which it was entered into. e j 

were at the expiration of the terra, so far as such 
rights and obligations can be applied to a partnership dissolvable at the will 
of any partner. 

; 257. Partners are bound to carry on the business of the partnership for- 

ij f greatest common advantage, to be just and 

enera u les p faithful to each other, and to render true accounts 

and full information of all things affecting the partnership to any partner 
,'or his legal representatives 

■ Account to firm of benefit 258. A partner must account to the firm for 
derived from transaction af- any benefit derived from a transaction affecting the 
fecting partnership. partnership. 


Illustraiions. 

(a.) A, B, and C, are partners in trade. C, without the knowledge of A and B, 
•obtains for bis own sole benefit a lease of the house in. wliicli the partnership busi- 
ness is carried on. A and B are entitled to participate, if they please, in the benefit 
of the lease. 

(b.) A, B, and 0, carry on business together in partnership as merchants trading 
between Bombay and London. D, a merchant in London, to whom they make their 
consignments, secretly allows C a share of the commission which he receives upon 
such consignments, I'n consideration of G’s using his influence to obtain the oonsign- 
■ ments for him, 0 is liable to account .to the firm for the money so reolived by him. 

259. If a partner, without the knowledge and consent of the other part- 
Obligations.tofirm,ofpart- ^ers, carries on any business competing or inter-. 

ner carrying on competing fering witli that of the firm, he must account to 
business. , ^ the firm for all profits made in such business, and 

must make compensation to the firm for any loss occasioned thereby. 

260. A continuing guarantee, given either to a firm or to a third person 
Revocation of continuing in respect of the transactions of a firm, is, in the 

guarantee by change in firm, absence of agreement to the contrary, revoked as 
to future transactions by any charge in the constitution of. the firm to which, 
or in respect of the transactions of which, such guarantee was given.* 

' Non-IUMIlr of 261. The estote ot a partner wlota died is 

partner’s estate for subse- not, in the absence of an express agreement, liable 
quent obligations, ; - in respect of any obligation incuiTcd by the firm 

after his death. 

262 Where there are joint debts due from the partnership, and -also - 
Payment of partnemhip- separate debts due from any/partner, the partner- 
debts and of separate debts, ship property must be ap^iied in the nrat instance 
in payment of the debts of the firm ; and if there is any surpuls, then the 


* 19 &'20 Vhs., e. 97, s. i. 
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share of each partner must he applied in payment of his sepai-ate debts, or 
paid to him. The separate property of any partner must be applied first in 
the payment of his separate debts, and the surplus (if any) in the payment 
of the debts of the firm. ' ' - . 


Continuance of partner’s 
rights and obligations after 
dissolution. 


263. After a dissolution of partnership, the 
rights and obligations of the partners continue in 
all things necessary -for winding-up the business of 
the partnership, ^ 


264. Persona dealing 

Notice of dissolution. 


with a firm will not be afiected by a dissolution of 
which no public notice has been given, unless they 
themselves had notice of such dissolution. 


265. In the absence of any contract to the contrary after the tormina- 
Right of partners to apply tion of a partnership, each partner or his repre-- 
for winding-up by Court after sentatives may apply to the Court to wind-up the 
, termination of partnership. .business of the (inn, to provide for the payment of 
its debts, and to distribute the surplus according to the shares of the part- 
ners respectively. 

Explanation . — The Court in this section means a Court not inferior to 
the Court of a District Judge within the local limits of whose jurisdiction 
the place or principal place of business of the firm is situated. 

Limited liability partner- 266. Extraordinary partnerships, such as parfc- 
. ships, inoorjjorated partner- nerships with limited liability, incorporated part- 
M^ies j“*i*'*®*io°*^ CO®* nerships, and joint-stock companies, shall be regu- 
lated by the law for the time being in force relat- 
ing thereto. 


SCHEDULE — Enactments Bepealed. 
Statutes. 


No. and year of 
Statute. 

TlTtE. 

1 Extent of repeal. 

Stat, 29 Car. 11., oap. 3. 

An Act for the prevention of Frauds and 

Sections 1, '2, 3,4, 

1 

1 

Perjuries. 

and 17. 

! 

stat. 11 & 12 Vic., oap. 

To consolidate and amend the law relat- 

Section 42. 

21. 

- ' 1 

ing to insolvent debtors in India. 
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SOHEDULB—Enactmknts Eepealed (confvnued). 

Acts. 


No. and year of Act. 

TlTtE. 

Extent of repeal. 

Act Xlll. of 1840 

! 

1 

1 

An Act for tlie amendment of the law 
regarding factors, by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisions of the' Stat. 4 Geo. IV., c. 83; 
as altered and amended by the Stat. 6 
Geo. 'IV., 0 . 94. 

The whole. 

Act XIV. of 1840 ... 

An Act for rendering a written memoran- 
dum necessary to the validity of certain 
promises and engagements, by extend- 
ing to the territories of the East India 
Company, in oases governed by English 
law, the provisions of the Stat. 9 Geo. 
IV., 0. 14. 

The whole. 

Act XX. of 1844 

An Act to amend the law- relating to 
Advances land fide made to Agents in- 
trusted with goods, by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisions of the Stat. 5 & 6 Vic., c. 39, 
as altered by this Act. 

The whole. 

Act XXI. of 1848 ... 

An Act for avoiding Wagers 

The whole. 

Act V. of 1866 

An Act to provide a summary procedure 
on bills of exchange, and to amend in 
certain respects the commercial law of 
British India. 

Sections 9 & 10. 

Act XV. of 1866 ... 

An Act to amend the law of Partnership 
in India. 

The whole. 

i 

Act VIII. of 1867 ... 

An Act to amend the law relating to 
Horse-racing in India. 

The whole. 
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Alisolute acceptance, s. 7. 

Abstinence when a consideration, s. 2, cl. d. 

Acceptance of proposals how made, s. _3. 

when completely communicated, s. 4. 
when revocable, s. 5. ^ ^ 

necessary to convert proposal into promise, s. 7. i o 

of consideration for a reciprocal promise offered with a proposal, s. 8. 
of performance of promise from third person, s. 41. 

at time not agreed on, s. 65. 
of satisfaction instead of performance of promise, s. 63. 
of proposal for sale, s. 78. 

Account, agent bound to render proper, s. 213. 

to be rendered to partner or his representatives, s. 257. 
of benefit derived by partner from transaction affecting partnership, s. 258. 
Acknowledgment of buj'or’s ownership, s. 87, ill. «. 

Acquiescence in continuance of contracts, s. 39. 

Act fitted to deceive, s. 17, cl. 4. 

specially declared to be fraudulent, s. 17, cl. 5. 

Active concealment when a fraud, s. 17, cl. 2. 

Acts repealed, see Repeal. 

Advances made by agent, s. 217. ' 

Advantage obtained by use of confidence or authority, s. 16, cl. 1. 
by breach of duty, s. 18, cl. 3. 

received under agreement discovered to be void or under contract becoming 
void, s. 65. 

Age, undue influence over person whose mind is enfeebled by, s. 16, cl. 1. 

Agency, termination of, s. 201. 

coupled with an interest, s. 202. 

Agent, to render accounts on demand, s. 13. 
fraud by, s. 17. 
intent to deceive, s. 17. 
defined, s. 182. 
who may employ, s. 183. 
be, 8. 184. 

his authority may be e.\press or implied, s. 186, 
extent of authority of, s, 188. 
his authority in an emergency, s. 189. 
his responsibility for sub-agent, s. 192. 

for sub-agent appointed without authority, s. 198. 
his duty in selecting agent for principal, s, 195. 

in conducting priucipaTs business, s. 211. 
skill and diligence required from, s. 212. 
to communicate with principal, s. 214. 
may retain moneys due to himself, s. 217. 
to pay sums received for principal, s. 218, 

' when his remuneration becomes due, s. 219. 

not entitled to remuneration for business misconducted, s. 220. 
his lien on principal’s property and papers, s. 221. 

when he cannot personally enforce nor be bound by contracts on behalf of princi- 
pal, s, 230, . ’■ 

. rights of parties to contracts made by undisclosed, a. 231. 
supposed to be principal, performance of contract Avith, s. 232. 
personally liable, right of person dealing with, s. 233. 
liability of pretended, s. 236. 
remunerated by share' of profits not a-partner, s. 242, 

See Account j Advances s Commission. 

\ 

V . I 

, \ 

V 

\ 
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Agremont defined, s. 2, ol. c. - 
when void, s. 2, cl. g. 
when a contract, s. 2, cl. h. 
when voidable, s. 2, cl. i. 

■ mistake of parties to, s. 20. 
in restraint of marriage, s. 26. 
of trade, s. 27. 

' of .legal proceedings, s. 28. 

void for uncertainty, s. 29. 
by way of wager, s, 30. 
to substitute a new contract, s. 62. 
to rescind or alter original contract, s. 62. 
for postponement of payment or delivery or both, s. 78. 

See Certainty} Magic } Minor; Natural affection; Object; 
- agreement. 

Agreements^ when they are contracts, s. 10. 

Alteration of a contract, s. 62. 

' ~ of partnership contract, s. 252. 

Alternative promise by one branch is illegal, s. 58. 

Annuity in consideration of sale of good-will, s. 244. 

Annulment of partnership contract, s. 252. 

Application for performance, ss. 48, 49. 

for delivery of goods sold, s. 98. 

to stop re-delivery of goods to bailor, s. 167. 

to Court to wind-up partnership, s 265. 

Apportionment of relief or compensation Imtween bailor and bailee, s. 181. 

Appropriation of payments, ss. 59—61. 

Arbitration, contract to refer disputes to, s. 28. 

Ascertained goods, s. 78. 

Ascertainment of thing contracted to be sold, s. 79. 
of amount of price, s. 81. 
of goods after date of contract, s. 82. 

by subsequent appropriation, s. 83. 
by seller’s selection, s. 84. 

Assent to appropriation of goods for purpose of agreement, s. 83. 
of surety to composition, &c., with principal debtor, s. 136, 
of creditor to misrepresentation, s. 142. 

Attornies, their liens, s. 171. 

bill drawn by member of firm of, s. 251, ill. b. 

Auction, sale by, s. 86, ill. 6. 

separate sale of lots sold at, s. 122. 

Authority, misuse of, s. 16. 

of agent, express or implied, s. 186. 
definition of express s. 187. 

implied, s. 187 ■ 

See Agent. ' 

Sail-bond, s. 74, expl. , 

Bailee, when finder of goods has re.«pon8ibility of, s. 71. 
defined, s. 148. 

delivery to, how made, s. 149. 

care to be taken by, s. 151. ^ 

when not responsible for loss of thing bailed, s. 162. 

■ making unauthorized use of goods bailed, a. 154. 
mixing with bailor’s consent his goods with goods of bailor, s. 155. 
without baflor^s consent when goods can be separated, s. 166. 

cannot be separated, s. 157. 

may sue person wrongfully taking or injuring goods bailed, s. 180. 

Bailment defined, s. 148. 

by several joint owners, s. 166. 

Bailor defined, s. 148. 

to disclose faults in goods bailed, S.-150. 

' his responsibility -to bailee, s. 164. 


Void 



CONTRACT ACT— INDEX. 


Bailor without title, s. 166. ... , , -i i ion ' 

may sue person wrongfully talcing or injuring goods nailed, s. 180. 

Bankers, tbeir lien, s. 171. ^ j on mi 

monej' received by member of firm on its behalf and appropriated, s. 2ol, ill. c. 

Benefit received by party rescinding voidable contract, s. 64. 
gained by agent dealing on his own account, a. 216. 
from transaction affecting partnei’ship, s. 268. 

See Account ,* Advantage. 

Bill of lading, cessation of right to stop a transit by assignment of, s. 102. 

' pledge of, to secure advance made specifically upon it, s. 103. 

title conferrible by possessor of, s. 108, expl. 1. 
pledged by possessor of, s. 178. 

signed by captain without having received goods, s. 238, ill. b. 

Bodily distress, undue influence in case of, s. 16, cl. 2. 

Bond for performance of public duty, liability on breach of condition of, s. 74. 

Borrower, see Loan. 

Breach of duty, s. 18, cl. 2. 

of warranty, buyer’s right on, s. 117. 

in respect of goods not ascertained or not in existence, buyer's right 
on, s. 118. 

- of contract of sale, s. 120. 

British India, mistake as to law of, s. 21. 

Brokers, see Policy-broTeers. 

Business, agreement in restraint of, s. 27. 
usual hours of, ss. 47, 48. 

See Q-ood-ioill; Trade, 

Buyer to bear loss when goods become his property, s. 36. 

Care to be taken by bailee, .8. 161. 

Carriage, hire of unsafe, s. 150, ill. h. 

Carrier, delivery to, s. 91. 

goods in transit while in possession of, s. 100. 

Certainty required iu agreements, s. 29. 

, Child of deceased partner receiving annuity out of profits not a partner, s. 243. 

Coercion defined, s. 15. 

consent to agreement caused by, s. 19. 

liability of person to whom payment or delivery has been made under, s. 72, 

See Re-payment ; Return. 

Collateral eveuts, s. 31. • 

security, retainer of goods pledged as, s. 176. 

Commission of agent, s. 221. 

Communication of proposal, how made, s. 3. 
when complete, s. 4. 
of an acceptance when complete, s. 4. 
of revocation when complete, s. 4. 
of rescission of voidable contraot, s. 66. 

' with principal, s. 214. 

Compensation formon-performanco of contraot containing reciprocal promises, as. 53, 64. 

for loss occasioned by failure to do ja thing at or before a specified time, s. 55. 
for noi^erformanco of act known to be impossible or unlawful, a. 56. 
by person receiving advantage under void agreement or contract becoming 
\ void, s. 65. 

\ enjoying benefit of non-gratuitous act, s. 70. 
for breaolkof contract, s. 73. 

for failureVto discharge obligations resembling those created by contraot, 
s. 73. \ ■ 

for breach o\ contraot in which a sum is named as payable in case of breach, 

for non-fulfihmmt of contract rightfully rescinded, s. 76. 
for being preveiltod from rescinding Contraot, s. 108, exoep. 3. 
for loss caused by breach of warranty, ss. 117, 118. 
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Compensation for damage arising from goods bailed, s, 150. 

to goods bailed, s. 154. 

for loss caused by premature return of thing bailed gratuitously, s. 169. 
for loss, &c., of goods not duly returned, s. 161. 

sustained by bailee owing to bailor’s want of title, s. 164. ‘ 
for trouble,.&o., incurred by finder of.goods, s. 168. 
recovered in suit by bailee against wrong-doer, s. 180. 
for revocation by principal, s. 205. 
for renunciation by agent, s. 205. 
for direct consequences of agent’s neglect, &o., s, 212. 
to agent for injury caused by principal’s neglect, a. 225. 
for loss arising from neglect or fraud of co-partner, s. 250. 

caused to firm by competing business carried on by partner, s. 259. 

' See A^portiomneni ; Promise. 

Competence to cont^t, ss. 10, 11. 

Competent person, employed to perform promise, s. 40. 

Competing business carried on by partner, s. 269. 

^Completion of business of agency, s. 201. 

Composition with principal debtor when it discharges surety, s. 184. 

See Assent. 

Compromise by idemnity-holder, s. 126. 

Concealment, s. 17, cl. 2. 

when a fraud, s. 17. 

of mine on vendor’s estate, s. 19, iU. d. 
validity Of guarantee obtained by, s. 143. 
of material fact by agent, a. 215. 

Concubin^e, agreement to let to hire for, s. 23, ill. 

Condition in life, necessaries suited to, s. 68. 

precedent to acceptance, failure to fulfil, s. 6, cl. 3. 

Conditions of a proposal, proposal accepted by performance of, s. 8. 
of bailment, ss. 153, 154. 

Conduct, acquiescence in continuance of contract signified by, s. 39. 

Confidence, misuse of, s. 16. 

Connivance, s. 17. , 

Consent, s. 10. 

defined, s. 13. 
when free, s. 14. 

caused by coercion or undue influence, s. 19. 

by fraud or misrepresentation, s. 19. 
of surety to vary terms of contract, s. 133. 
of bailor to mixture of goods, ss. 165, 156. 

■ of partners to alter or annul partnership contract, s. 252. 

to change nature of business, s. 254, cl. 6. 

Consideration for a promise defined, s. 2, cl. d. 
when lawful, s. 23. 
inadequacy of, s. 25, expl. 2. 

■ for guarantee, s. 127. 
not necessary to create an agency, s. 185. 

See Abstinence ; Acceptance ; Palnable consideration. 

Contingent contract defined, s. 31. 

enforcement of, ss. 32, 33. - - _ 

where the contingency is an event happening, s. 32. 

• nofhappening, s. 33. _ • 

is the way in which a person will act, s. 34. 
is an event happening within a fixed time, 
s. 35. 

not happening within a fixed 

. . ' ' lime, s. 35. 

is the happening of an impossible event, s. 36. 
Continuance of contract, acquiescence in, s. 39. 
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Continuing guarantee, s. 129.^ . , 

revocation of, by notice, s. 130. 

by surety’s death, s. 131. 
revoked by change in firm, s. 260, 

Contract, incidents of, saved, s. 1. 
defined, s, 2, cl. A. 

competence to enter into, ss. 10, 11, 12. 

made in lucid interval, s. 12. 

vrhen voidable, s. 19. 

to refer to arbitration, s. 28, excep. 1 

contingent on an impossible event, ss. 32, 34, 35, 36, 

acquiescence of, s, 39. 

performance of, ss. 40 — 50. 

compensation for breach of, ss. 53, 64, 73, 74. 

when rendered void by illness, s. 66, ill. e. 

alteration or rescission of a, s. 62, 

obligations resembling those created by, ss. 68—72. 

with government, s. 74, 

to sell future crops, s. 87, ills, h and c. 

stolen property, s. lOS, ill. a. 
entered into through an agent, enforcement of, s. 226. 
made by agent for foreign merchant, s, 230. 

See Agreement; Bailment; Commttnication ; Compensation; Cosurety; Damage; 
Delirium; Discharge; Disqualification; Drunkenness; Guarantee; Indemnity; 
Injury; Insanity; Knoiuledgt ; Lunatic; Partnership; Restoration; Specific 
* performance ; Void contract ; Voidable contract ; Writing. 

Contribution, when one joint promisor may compel, s, 43. 
sharing loss by default in, s. 43. 
of partners towards losses of partnership, s. 254, cl. 2. 

Conversion of proposal into promise, s. 7. 

Costs of indemnity-holder, s. 125. 

Co-surety, effect of releasing, s. 138. 

guarantee on contract that creditor shall not act upon it until another person 
joined as co-surety, s. 144. 

Co-sureties liable to contribute equally, s. 146. 

their liability when bound in different sum.s, s. 147. 

Credit, sale on, s, 78, ills, c and d. 

Creditor defined, s. 126. 

Creditors of firm, liability of incoming partner to, s. 249. 

Criminal act, non-liability of employer of agent to do a, s. 224, 

Crops, contract to sell future, s. 87, ills, h and c. 

Custom, warranty of goodness or quality, may be established by implied, s. 110. 
when agent to conduct principal’s business according to, s.- 211. 
of trade saved, s. 1, ' . 

to employ sub-agents, s. 190. 

Damage caused by non-fulfilment of contract, s. 75. 
to goods, when buyer bears loss from, s. 86. 
bailed, s. 152. 

See Compensation ; Injury, 

Death of proposer, effect of, s. 6, cl. 4. 

effect of ignorance of, s. 20, ills. 6 and c. 
of surety revokes continuing guarantee, s. 131. 
of bailor or bailee ends gratuitous bailment, s 162 
of principal or agent, s. '201. 

agent’s duty on termination of agency by principal’s, s. 209. 

T* e one partner dissolves the partnership, s. 253, cl. 10. 

• Debts of partnership, payment of, s. 262. 

, of partners, payment of, s. 262. 

Deceased partner, non-liability of estate of, for subsequent obligations of firm, s. 262. 


Deceit, s. 17. 


See Representative, 
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Decision' ot dittoronces as to partnership matters, s. 264, cl. B. 

Defects, see Latent Defects. ; 

Delirium, inability to contract during, s. 12. 

Delivery, s. 78. 

of goods sold, how made, s. 00. 
tp wharfinger or carrier, s. 91. 
of goods sold, time of, s. 93. 

possessor of goods may become a bailee without, s. 148. 
to bailee how made, s. 149. 

Denomination, mrranty on sale of goods as being of a certain, s. 113. 

Depository, notice to, s. 104. 

of seller’s claim to, s. 104. 

Destruction of goods, when buyer bears loss from, s. 86. 
bailed, s. 152. 

and not duly returned, bailee’s responsibility for, s. 161. 
Deterioration of thing bailed, s. 152. 

of goods bailed and not duly returned, bailee’s responsibility for, s. 161i - 
Devolution of joint liabilities, s. 42. 

of joint rights, s- 45. 

Diligence required from agent, s. 212. 

from partner, s. 254, cl. 4. 

Disability to perform promise, s. 39. 

Disbursements of agent, s. 221. 

Discharge of surety by variance in terms of contract, s. 183. 
by release or discharge of principal debtor, 184. 
of principal debtor discharges surety, s. 134. 

by creditor corresponding with, or giving time to principal debtor, s. 135. 
not when contract to give time is made with third person, s. 136. 

' of surety by creditors act or omission impairing surety’s eventual remedy, 
8. 189. 

See Composition. 

Disclosure of faults in goods bailed, s. 150. 

Dishonest-concealment from principal, s. 215. 

Dispensing with performance of promise, s. 63. 

Dispute, see Arlif ration. 

Disqualifioation from contracting, s. 11. 

Dissolution of a partnership by any member ceasing to be so, s. 253, cl. 7. 

by death of any partner, s. 253, ol. 10. 
by order of the Court, s. 254. 
by prohibition of its business, s, 255. 
notice of, s. 264. 

Distress, undue influence in case of person whose mind is enfedbled by, b.,16. 

District Judge, his jurisdiction to wind-up partnership, s. 363, expl. 

• Dock-warrant, title conforriblo by possessor of, s. 108, excep. 1. 
pledge by possessor of, s. 178. 

Drunkenness, inability to make contract during, s. 12. 

Duties of trade saved, s.' 1. 

Duty,.see Obligation. 

Earnest, s. 78. 

Election to ratify dr disown acts, s. 198. 

Emergency, agent’s authority in, s. 189. 

Examination and trial of goods sold with warranty, s, 118, 

Expess of agent’s authority, ss. 227, 228. 

Exclusive liability' of agent or principal, s. 234. 

Expenses arising from default of pawnor, s. 177. 
incurred in conducting agency, s. 217. 


0. 0. M.— 10 
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Expiry of term of partnorsliip, subsequent rights and obligations of partner, s. 256, 

Express promise, s. 9. 

warranty of quality, s. 116. 

Expulsion of a partner, s. 253, cl. 9. 

Extension of time for performance of promise, s. 63. 

Extraordinary expenses, s. 176. 

partnerships, s. 266. 
risk, s. 150. 

Eactors, their lion, s. 171. 

Eaults in goods bailed, s. 150. 

Eindor of goods, responsibility of, s, 71. 

his rights ns against thoir owner, s. 168. ' 

when he may sell thing found, s. 169. 

Pinishing thing contracted to bo sold, s. 79. 

Pirm defined, s. 239. 

minor’s share liable for obligations of, s. 247. 

See Creditors. 

' Porbearanoo of creditor to sue principal debtor, offcct of, s. 137. 

Poreign law, mistake ns to, s. 21. 

merchant, contract made by agent for, s. 230. 

Fraud defined, s. 17. 

consent caused by, s. 19. 

agreement for division of gains acquired by, s. 23, ill. c. 
absence of, s. 116, 

goods or documents obtained by, s. 178. 
of sub-agent, s. l92. 
of agent, effect of, s. 238. 
of co-partner, s; 250. 

See Act ; Agent. 

Praudulont act or omission, s. 17, cl, 6. 

consideration or object, s. 23. 

Pree consent, s. 10. 

Purnituro, agreement for sale of house and, s. 85, ill. 

Gaming, s. 30. 

Gambling house, agreement to sell house to bo used ns a, s. 57, ill. 

• General lien, s.'l71. 

Gifts, validity of, saved, s. 25, expl. 1. 

Godown, delivery to purchaser of goods looked up in, s. 90, ill. c. 

Good faith, s. 108, expl. 1. 

act done by agent in, s. 223, 

, Good-will, agreement not to carry on business on sale of, s. 27, oxcep. 1. 

Goods defined, s. 76. 

' responsibility of finder of, s. 71. 

Government, bond given by order of, s. 74. 

contract with, s 74, expl. 

Gratuitous bailment, terminated by death of bailor or bailee, s. 162. 

See Loan. 

Gross misconduct of partner, s. 245, cl. 5. 

Guaraujteo, contract of, defined, s. 126. 

Hire, bailment for, a. 150, cl. 2, 

Horse, loan of vicious, s. 150, ill. a. 

Horse-racing, agreements connected with, s. 30. 

House and furniture, agreement for sale of, s. 85, ill. 

Hdsband and wife, see Lunatic ; MarHage. 
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Illegal Gonsidoration or object, s. 23. ' 

things, contract containing promises to perform, s. 67. 

Illness, undue influence in case of, s. 16, cl. 2. ' 

* contract when rendered void by, s. 56, ill. e. 

Immorality of consideration or object of an agreement, s. 23. 

Immoveable property, transfer of ownership of moveable property when sold with, 

■ ' .®* 

Impairing remedy of surety against principal debtor, a. 139. 

Implied promise, s. 9. 

in contract of guaranteej s, 145. 

Impossible act, agreement to' do, s. 56. 

event, contract contingent on, ss. 32, 34, 35, 36. 

Inadequacy of consideration, s. 25, expl. 2. 

Incapacity of partner, s. 254, ol. 4. 

Incidents of contracts saved, s. 1. 

Inconvenience caused by non-performance, a. 78. 

.Incorporated partnerships, s.,266. 

Increase from goods bailed, s. 163. 


Indemnity, contract of, s. 124. 

rights of prpmisee in contract of, s. 125. 
of surety, s. 145. 

to agent against consequences of lawful act, a. 222. 

of acts done in- good faith, a. 223. 

' Indirect loss or damage, s, 73. 


Inducement of agent or principal to act on belief that principal or agent will be exclu- 
sively liable, s. 234. 

of third persons to believe that acts were within scope of agent’s authority, 
a. 2.37. 


Information obtained by agent, consequences of, s. 229. 

to bo given to partner or his representatives, s. 257. 

Injury to person or property, consideration or object of contract involving, a. 23. 
to goods when buyer bears loss from, s. 86. 


Insanity of proposer, effect of, a. 6, ol. 4. ^ . 

of person who has contracted to marry, s. 66. 
of principal or agent, s. 201. 

agent’s duty on termination of agency by principal’s, a. 209. 
of partner, a. 254, ol. 1. 

See I/ttcid interval ; Lnnatic. 

Insolvency of 'buyer before delivery of goods, s. 96. 

of buyer, stoppage of goods in transit to, s. 99. 
of principal, s. 201. 
of partner, s- 254, ol. 2. 

Instalments, payment by, s. 79, ill. 

Instructions of principal, agent’s duty to obtain, s. 214. 

. Intention of performance, promise made without, s. 17, cl. 3. 

Interest, pawnee’s right to retain goods pledged for, s. 173. 

ratification implied by acceptance of, s. 197, ill. b. 
on loan to trader at rate varying with profits, .s. 240. 


Introduction of a new partner, s. 253, ol. 6. - 
Joiiit bailors, s. 165. 

Joint debts of partnership, s. 262. 

Joint liabilities, devolution of, s. 42. 

Joint owner, sale of goods by one, s. 108, expl. 2. 
Joint owners, bailment by one of several, s. 165. 
Joint promisees, effect of offer to one of several, s. 38. 
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Joint promisors, devolution of thoir liabilities, s. 42. 

when one may be compelled to perform, s, 43. 

may compel contribution, s. 43. 
effect of releasing one, s. 44. 

Joint rights, devolution of, s. 45. 

Joint Stock Companies, s. 266. 

Knowledge of proposer’s death or insanity, s. 6, cl. 4. 

of loss or damage likely to arise from breach of contract, s. 73. 

Lapse of time prescribed in proposal for acceptance, s. 0, cl. 2. 

Latent defects, seller when not responsible for, s. 116. 

Law, effect of mistake as to, s. 21. 

consideration or object forbidden by, a. 23, 
partnership business prohibited by, s. 255. 

Lawful consideration, a, 10. 
object, s. 10. 
debt, s. 60. 

charges of finder, s. 169. 
custody of goods, s. 178. 
thing whioh may be done by agent, a. 188. 

Legal proceedings, agreement in restraint of, s. 28. 
set of promises to do things which arc, a. 57. 
branch of alternative promise, a. 58. 
transfer of partner’s interest, s. 254, cl. 3. 

Lender not a partner by advancing money for share of profits, a. 240. 

Liability of surety, s. 128. 

Liability of co-sureties, s. 146. 

Lien of seller of goods, a. 95, 

where payment is to be made at a future day but no time is fi.xed for delivery, s. 96. 
of seller where payment is to bo made at future day, and buyer allows goods to 
remain in seller’s possession, s, 97. 
against subsequent buyer, s. 98. 
of finder of goods, s.*168. 
of bailee, s. 170. 

of bankers, factors, wharfingers, attomies, and policy-brokers, s. 171. 
of agents, s. 221. 

Limitation, promise to pay debt barred by, s. 25, cl. 3. 

appropriation to payment of debt barred by, ss. 60, 61. 

Limited interest, pledge by person having, s. 179. 

liability, partnership with, s. 266. 

Liquidated damages, s. 74. 

Loan of horse whioh lender knows to bo vicious, s. 150, ill. a. 
of thing for use, s. 159. 

to trader on contract that lender shall share profits, s. 240. 

Local extent, s. 1. 


Loss arising from joint promisor’s failure to contribute to porforranneo, s. 43. 
partnership business carried on at a, s. 64, cl. 6 ; s. 254, cl. 6. 
on re-sale borne by buyer, s. 107. 
caused by breach of warranty, s. 117. 
of goods bailed, s. 152. 

and not returned at proper time, bailee’s responsibility for, s. 161. 
sustained by agent’s misconduct, s. 211. 

Lucid interval, contract made in, s. 12. • 


Lunatic may contract during lucid interval, s. 12. 

reimbursement of person supplying necessaries to, s. 68, ill. a. 

. , . . , , - to wife and children of, s. 69, ill, 5. 

cannot be a principal, s. 183. 

may be an agent, s. 184. ' - ' 

Seelnsanify; Lucid interval j Marriage. 


Magic, agreement to discover treasure by, s, 56, ill. a. 
Majority, age of, s. 11. 

sale to daughter on attaining, s. 17, ill. h. 
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Mating thing contracted to ho sold, s. 79. 

Management of partnership husiness, s. 264-, ol. 8. 

Manner of expressing acceptance, s. 7. 

of performing promise, s. 60. 

Marriage, agreement in restraint of, s. 28. 

lunacy of person contracting, s. 56, ill. 6. 

** Material circumstance,” ss. 143, 215. ' 

" Material part of the transaction,” s. 142. 

"Materially defective knowledge,” s. 198. 

Measure of damages, s. 73. 

Mental distress, undue influence in case of, s. 16, ol. 2. 

Minor, agreement in restraint to marriage of, s. 26. 
cannot ho a principal, s. 183. 
may ho an agent, s. 184. 

Minor partner not personally liahle, s. 247. 

his liability on attaining majority, s. 248. 

Misconduct, compensation for consequences of agent’s, s. 212. 
agent guilty of, s. 220. 

See Qroxs misconduci. 

Misleading, s. 18, cl. 2. 

Misrepresentation deflned, s. 18. 

consent caused hy, s. 19. 

invalidity of guarantee obtained hy, s. 142'. 

' of agent, effect of, s. 238. 

Mistake as to substance of subject of agreement, s. IB, ol.^3. 
rendering an agreement void, s. 30. 
as to law in force in British India, s. 21. 
ns to law not in force in British India, s. 21. 
goods left by, s. 70, ill. a, 

■ responsibility of person to whom payment or delivery has been made by, s. 72. 

^ See Re-^ayment ; Return. 

Mixture of bailor’s goods with bailee’s goods, ss. 155 — 157. 

Moveable property, s. 76. ' 

agreement for sale of immoveable and, s. 85. 

See Goods. 

Mukhtar, his agreement to exercise influence, s. 23, ol.y. 

Natural affection, agreement inade on account of, s. 25, ol. 2. 

Necessaries supplied to persons incapable of contracting, s. 68. 

to one person whom an incapable person is legally bound to sap> 
port, s. 68. 

Necessary expenses for purpose of bailment, s. 168. 

• incurred by pawnee, 8. 173. 

Neglect to give reasonable facilities for performance of promise, s. 67. 

Neglect, compensation for 'consequences of agent’s, s. 212. 

injury caused by principal’s, s. 225. 

of co-partner, s. 250. ' - • - . 

Negotiable instruments endorsed in blank, unauthorized sale by agent of, s. 237, ill. h. 

Non-existent goods, contract for sale of, s. 87. 

Notice of revocation by proposal, s. 6, ol. 1. 

of intention to claim compensation for nou-performance of promise at time agreed, 
s. 55. - 

of seller’s’ claim to stop in transit, s. lOdt. 

to whom given, s. 105. 
to buyer of intention to re-sell, s. 107. 

of intention to claim compensation for loss caused by broach of warranty, s. 118. ' 
of revocation of continuing guarantee, s. 130. 

of renunciation of agency,, s. 206. 
of agent’s want of skill, s. 212. 



78 


CONTRACT ACT— INDEX, 


Notice to nfjent, consequences of, s. 229. 

of repudiation of partnership, s. 248. 

of restriction on power of a partner, s. 251 excop. 

of dissolution of partnership, s. 264. ' 

Object of an agreement when lawful, s. 23. 

Obligation resembling those created by contract, ss. 08 — 72. 
compensation for breach of, s. 73. 
of bailor to disclose faults in goods bailed, s. 150. 
of bailee to return or deliver, a. 160. 
arising from agent’s acts, consequences of, s. 22G. . 

Offence, committed by person in possession of goods, or those whom he represents, s. 108. 

goods or documents obtained by, s. 178. 

Offer to perform promise, s. 37. 

conditions which it must fulfil, s. 38. 
to one of several joint promisees, s. 38. 

Old age, undue influence in case of, s. 16, cl. 2. 

Omission specially declared to bo fraudulent, s. 17, cl. 5. 

Oral guarantee, s. 126. 

Order of performing reciprocal promises, s. 62. 

to warehouseman to transfer goods to purchaser, s. 90, ill. c. 
for delivery, s. 108, oxpl. 1. 

pledge, by possessor of, 8. 178. 

Ordinary custom of trade, s. 190. 
diligence, s. 19, exoep. 
prudence, ss, IM, 189, 195. 

Ownership, ss. 77, 79, 87. 

See AcJenowledgment. 

Papers, agent’s lion on, s. 221. ' 

See Property, 

Part-delivery, a. 78. 

effect of, s. 92. 

Partial exercise of agent’s authority, s, 204. 

Particular purpose, absence of implied warranty of fitness for, s. 115. 
lien of bailee, s. 170. 

Partner, responsibility of person leading another to suppose him a, s. 245. ' 
liability of person permitting himself to bo represented as, s. 246. 
liable for partnership debts, s. 249. 

for neglect of fraud of co-partner, s. 230. 
his power to bind co-partners, s. 251. 

Partners may agree not to carry on business after dissolution, s. 27, cxcop, 2. 

non-partnership business during partnership, s. 27, 
oxcep. 3. 

are joint owners of partnership property, s. 253, cl. 1. 
to share equally in the profits, a. 253, cl. 2. 
to contributo equally towards the losses, s. 253, cl. 2. 
their consent to change nature of business, s. 253, cl. 5. 

to introduction of a new partner, s. 263, ol. 6. 
to the retirement of a partner, s. 253, cl. 0. 
their mutual duties, s. 257. 

non-liability for subsequent obligation of estate of docoasod. s. 261. 
Partnership defined, s. 239. , 

contract, annulment or alteration of, s. 262. 
property defined, b., 253, cl. 1. 

Part-payment, s. 78. ' ' . 

Pawnee defined, s. 172. 

his rights of rotsiinor, ss. 173, 174. 

as to extraordinary expenses, s. 175. 

T, , „ - , whore pawnor makes default, s. 176. 

Pawnor defined, s; 172. ' , 

making default, s.'l76; 
his right to redeem, s. 177. 

plcdgiug goods iu which ho has alienated interest, s, 179. 
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Payment, s. 78. ’ ' 

by transfer from one account to another, s. 60, ill. a. 

by set-off, s. 50, ill. J. ' 

by delivery of goods, s. 50, ill. c. 

by posting letter containing note, s. 50, ill. d. 

appropriation of, ss. 59 — 61. 

by mistake or undue coercion, 8. 72. 

to agent when due, s. 219. 

See Appropriation. 

Penal Code, act forbidden by, s. IS. 
s. 294 saved, s. 30. 

Performance of conditions of proposal, s. 8. 
of voidable contract, s. 19. 
of contracts, ss. 40^50. 
when promisor must himself perform, s. 40. 

or his representatives may employ another to perform, s. 40. 
effect of accepting from third person, s. 41. > 

by joint promisors, s. 42. 
by one of several joint promisors, s. 48. 

. of promise, ss. 46 — 50. 
of reciprocal promises, ss, 61 — 55. 

dispensing with or remitting, s. 63: 

of contract not rescinded or altered, or for which another has been substi- 
tuted, s. 62. ' 

^ 00 ' Aeceptaiice } Application. 

Perishable goods, s. 169. 

Place for performance of promise, s. 47. 

where no place fixed' for performance, s. 49. 
of delivery of goods sold, s. 94. 

Gontrooted to be sold, s. 94. 

Pledge defined, s. 172. 

of hill of. lading to secure specific advance, s. 103. 

Policy, see Pullio Policy. * ' 

■ brokers, their liens, s. 171. 

Poligamy, s. 56, ill. c. 

Possession, contract to sell and deliver at future day goods not in seller’s, s. 88. 

See Trade. 

Post, communication of proposal by, s. 4, ill. a. 

of acceptance by, s. 4, ilL d, s. 5, ill. 

Postponement of payment, s. 78. 

of delivery, s. 78. 

, of payment and delivery, s. 78. 

'Presumption that person in possession had no right to sell goods, s. 108. 
in case of advance by pawnee, s. 174. 

’ of pledge by possessor of goods, s. 178. 

of existence of contract enabling agent to personally enforce contracts, 
s.'230." . ' • . 

Pretended biddings, s. 128. 

agent, liability of, s. 285. 

not entitled to performance of contract, s. 286.. 

Price, ascertainment of, s. 81. 

not fixed by contract, determination of, b^- 89. 
lien for, ss. 95, 96,-, 97, 98. 

Principal defined, s. 182. 

' who may be, 183. 

. notice to, of right to stop, s. 105. 
when he may revoke agent’s authority, ss. 202, 203. 
how far he maj' revoke authority partly exercised, s. 204. 

bound when agent exceeds authority, s. 227. 
not bound when excess of agent’s authority is not separable, s. 228. 
including belief that agent’s unauthorized acts were authorized, s. 237. 
debtor defined, s. 126. 

surety may recover payments on behalf of, s. 43, expl. 
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Profession, agreement restraining exorcise of, s. 27. 

Profit on re-sale, seller entitled to, s. 107. ■ 

' from goods bailed, s. 163. 

gained by agent’s misconduct, s. 211. 

Profits of business, receipt of portion of, in consideration of sale of good-will, s. 244. 

made in business carried on by partner, and interfering M'ith that of firm, s. 2S0. 
Prohibition of partnership business, s. 255. 

Promise defined, s. 2, cl. h. 

consideration for, s. 2, cl. d. 
when express, s. 9. 
when implied, s. 9. 

made mthout intention of porformanco, s. 17, cl. 3. 
to compensate for something done for promisor, s. 25, cl. 2. 
to pay debt barred by limitation, s. 25. 

time for performing, where no time specified and no application to ho made, s. 46. 

t^'hcre time specified, but no application to bo made, s. 46. 
place for performing, ss. 47 — 49. 
application for performance of, s. 48. 
alternative, s. 58. 

■ extension of time for performing, s. 63. 
to give time to principal debtor, s. 135. 

See Acceptance; DisalUitt/; Implied Promise; Performance; Proposal; 
Reciprocal Promises; Satisfaction. 

Promisee defined, s. 2, cl. c. 

may dispense with or remit porformanco of promise, s. 63. 

may extend time for performatiGo of promise, s.' 63. 

may accept satisfaction instead of performance of promise, s. 63. 

neglecting or refusing reasonable facilities for i^crformaucc of promise, s. 67. 

in contract of indemnity, his rights, s. 125. 

Promisor defined, s. 2, cl. c. 

Proper place for making offer of performance, s. 38. 
for applying for performance, s. 48. 
time for making offer of performance, s. 38. 
for applying for performance, s. 48. 

Proper accounts, s. 213. 

Property in goods sold, when it passes, s. 78. 
of principal, agent’s lien on, s. 211. 

Proposal accepted by performing conditions receiving consideration, s. 8. 
when made, s. 2, cl. a. 

when accepted becomes a promise, s. 2, cl. b. 
w'hen communicated, s. 31 
when accepted, s. 3. 
when revoked, s. 3. 

communication of, when complete, s. 4. 
revocation of, s. 5. 

how revoked, s. 6. . 

how converted into a promise, s. 7. 

See Acceptance. 

Prosecution,* agreement to drop, s. 23, ill./. 

Provisions, warranty on sale of, s. 111. 

Public duty, bond for performance of, s. 74. 

notice of repudiation of partnership, s. 248. 

of dissolution of partnership, s. 264. 
policy, consideration or object of agreement opposed to, s. 23. 
service, agreement to obtain employment of, s. 123, ill./. 

Puffers, auction-sale rendered voidable by employment of, s. i23. 

Eatifleation, effect of, s. 198. ’ 

may be express or implied, s. 197. 

. knowledge rec[uisite to valid, s. 108. 
of unauthorized act forming part of transaction, s. 199. • 

. which, if done with authority, would have subjected a 
third iierson to damages, s. 200, 
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Upatiotinl Judgment, s. 12. 

Ileadiness to perrortti teciprocal proUiise, s. 51. 

Iteasonablc compensation, s 74. 

dihgoiicej ss. 66, 106, 169, 212, 214 
facilitibs^.for performance of promise, s. 67. 
limits within which to carry on business, 27. 
manner, s. 7, cl. 2. 
notice, ss. 176—206. 

, opportunity, s. 38, ols. 2, 3. 
place, s. 49. 

presumption, a. 108, expl., and s. 178. 
price, s. 89. 

V steps to protect principal’s interest, s. 209. 

time tor accepting proposal, s. 6. 
for re-selling, s. 107. 

. , .for examination and trying goods sold with warranty, s. 118 . 

Ileuiprocal promises dedned, s. 2, cl./. 

performance of, ss. 61 — 67. 

where they are to be simultaneously performed, s. 61. 
where the order of performance is expressly fixed, s. 52. 
where the order is not exprawly fixed, s. 53. 

... ... I’obility of party preventing performance of one, s. 53. 

Recognition of title of subseq^uent buyer, s. 98. 

Becognizance, s. 74, expl. 

Bo-dclivery to bailor without title, s. 166. 

Bedemption of goods pledged, s. 177. 

Betusal to accept offer of performance, s. 38. 
to perform promise, s. 39. 

wholly, a. 39. 

to give reasonable facilities for performance of promise, s. 67. 
to accept when goods not ordered are sent with goods ordered s. 119. 
goods sold, s. 120. 

, to pay lawful charges of finder, s. 169. 

Registration of documents, law relating to, saved, s. 10. 

of written, agreement without consideration, s. 25, cl. 1. 

Regulations saved, s. 1. 

Reimbursement of person supplying necessaries to incapable person, to one whom he is 

bound to support, s. 68. 
paying money due by another, s. 69. 

Release of one joint-promisor, s. 44. 

of principal debtor discharges surety, s. 134. 
of one co-surety, effect of, s. 138. 

Remis.sion of performance of promise, s. 63. 

Remote loss or damage, s. 73. 

Remuneration, partner not entitled to, s. 254, cl, 4. 

Renunciation of agency, s. 201. 

compensation for, s. 205. ^ 

notice of, e. 206. _ - _ 

may be expressed or implied, s. 207. ■ 

Repayment by person to whom money has been paid by mistake or under coercion, s. 72. 
Repeal of enactments, s. i: 

Representatives of promisor, when bound by promise, s. 37. . 

when they_ may employ another to perform promise, s. 40, , 
of deceased joint-promisors, s. 42. 

. ■ joint-promisee, ^s. 45. 

• or insane principal, s. 209. 

I ' partner, property left in business by, s. 241. 

of partner may apply to .Court to wind-up, s. 266. 

Repudiation of agent’s transaction on his own account, s. 215. 

. . of partnership, by minor, s. 248. 


0. 0. M— 11 



CONTRACT ACT— INDEX. 


■ 82 

Eesale of goods on buyer’s failure to perform, s. 107. 

Rescission of a contract, s. 62. . 

of voidable contvaot, s. G4, ^ 

communication or revocation of, s. 60. 
of contract, compensation to person rightfull}’ rescinding, s. 75. 

on failure of buyer to pay price at time fixed, s. 121. 

Responsibility of agent for sub-agent, ss. 192, 193. 

Restoration by person rescinding voidable contract, s. G4. 

of advantage received under void agreement or contract bccomiug void, s. 65, 
of goods lent gratuitously, s. 159. 

Restraint of marriage, s. 26. 

of exercise of trade, &c., s. 27. 
of legal proceedings, s. 28. 

Retainer of goods by seller, s. 96. 

agent’s right of, s. 217. 

Retirement of a partner, s. 253, els. 8, 9. 

Retiring partner, property left in business by, s. 2-1.1. 

Return by person to whom anything has been delivered by' mistake or under coercion, 
s. 72. 

of goods bailed, s. 160. 

Revenue, sale for arrears of, s. 23, ill. t. 

Revocation of proposals and acceptances, ss. 3 and 5. 

Revocation when completely communicated, s. <t. 

' of rescission of voidable contract, s. 66. 
of authorit}', s. 201. 

. compensation for, s. 205. 
notice of, s. 206. 

may bo expressed or implied, s. 207. 
of continuing guarantee, s. 260. 

by change in firm, s. 260. 

Reward, finder of goods may sue for, s. IGO. 

Right of stoppage in transit, continuance of, s. 101. 

cessation of, on as-signment by buyer of document showing 
title, s. 102. 

Risk in separating goods ordered from goods not ordered, s. 119. 

faults in goods hailed exposing bailee to, s. 150, 

Sale of good-will, s. 27. . ' 

for illegal purpose, s. 57. 
defined, s. 77. 
how effected, s, 78. 
on credit, s. 78, ills, c and d. 
of immoveable and moveable property, s. 85. 
of non-existent goods, s. 87, 
by one joint-owmer, s. 108. 

, by sample, s. 112. 

breach of contract of, s, 120. 
by finder of goods, s. 169 
of thing pledged, s. 176, 

bee Application; Auction; Super; Concealment; Delivcri/ ; Denomination; 
Destruction; Darnest; Do'amination ; Finishiuq ; Qamblivg-fiouse ; Insol- 
vencp; Latent defects; Lien; Loss; Majorii'i/; Making; Moveable pro- 
' pertg; Wegotiable instruments; Notice; Order; Part-payment ; Payment; 
PZace,- Possession; Postponement; Presumption; Price; Profit; Property; 
Puffers; Becognition ; Befusal; Be-sale; Ship; Warranty; Weighment. 
Sample, warranty on sale of goods by, s. 112. 

Satisfaction instead of performance of promise, s. 63. ’ 

Securities, surety’s right to benefit of creditor’s, s. 141. 

Separate debts of partner, payment of, s. 262. 

property of partner, application of, s. 262. 

Separation of goods ordered from goods not ordered, s. 119. 

Servant remunerated by share of profits, not a parther, s. 242. 
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Set of promises, s. 2, ol. e. 

Set-off, performance of promise by, s. 60. 

Ship, “to be rigged and fitted,” sale of, s. 80, iff. 

putting goods sold on board purchaser’s, s. 90^ iu, j. 

. joint owners of, not partners, s. 239, ill. e. ' *• - 

Short title, s. 1. • , • ’ 

Signature of promise to pay debt barred by limitatioD, s. 25. 

Silence, when fraud, s. 17, expl. 

guarantee obtained by keeping, s. 143. 

' See Concealment. 

Skill required' from agent, s. 212. , 

See Want of sJuill. 

•Smuggled goods, contract to deliver, s. 68, ill. 

Solicitor, bill drawn without authority by one of a fijm of s. 25. ill. 6 
Sound mind, s. 12. 

Specific performance of contract to refer to arbitration, s. 28, excep. 1. 
Spwified purpose, warranty oh sale of goods orderefi for a, s. 114. 

Stakes, suit for, s. 30. 

State in which buyer is to' take goods, sale where seller is to put into, s, 80. 
Statutes saved, s. 1. 

Stolen property, purchase of, in good faith, s. 108, in, a. 

Stoppage in transit, ss. 99 and 106. 

continuance of, 8. 106. 
cessation of, s. 102. 
how effected, s. 104. 
right of seller on, s. 106. 
re-s4lo after, s. 107. 
of re-delivery of goods bailed, s. 167. 

Snb-agent, when agent may employ, s. 190. 
defined, s. 191. • 

when he represents principal, s. 192. 
agent’s responsibility for act of, s. 192. 

' responsible to agent, s. 192. 

when responsible to principal, s. 192. 
appointed without authority, s. 193. 
termination of his authority, s. 210. 

Subsequent advances by pawnee, s. 174. 

Substitution of one contract'for another, s. 62. 

Suggestion of what is not true, s. 17, ol. 1. 

Support, obligation to, s. 68. 

Surety defined, s. 126. 

liability of, s. 128. 

' his rights on payment or performance, s. 14^, 

his right to benefit of creditors’ securities, s. i at. 

• against principal debtor, s. 43, expl., s. 146. 

, Telegram, revocation of proposal or acceptance by, 4 ^ iU. c. 

Tender, s. 78. ' ’ - 

Termination' of agency, s. 201. 

- ' - where agent has an interest^ s. 202. ' 

when it takes effect, s. 208. - 

by principal’s death or insaijity^ s. 209. ’ '' 

of sub-agenf s authority, s. 210: 

Time when proposal may be revoked, s. 6. ^ . 

when acceptance may be revoked, s. 6. ' , 
when proposal is revoked by lapse of, s, 6, ol. 2, 
for perform^ce, ss. 46, 47, 48, 50. ■ • ■ ^ 
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Time where no time specified and no application to he made, s. 4G. 
where time is specified and no application to hb mado, s. 47 . 
prescribed or sanctioned by promisee, s. 60. 
of the essence of the contract, s. 65, 
failure to perform where time is essential, s. 65. 

is not essential, s. 56. 
of payment arriving before delivery of goods, s. 96. 
failure to pay price at fixed, s. 121 . 

to principal debtor, surety when discharged by contract to give, s, 135. 

when surety not discharged, s. 186. 
for retiring from partnership, s. 254, els. 8 , 9. 

Title given by seller of goods to buyer, s. 108. 

seller when responsible for badness of, s. 109. 

Trade, saving of usages and customs of, s. 1 . 
agreement in restraint of, s. 27. 
custom of, s. 110 . 

Transfer of ownership, by sale, 8 . 77.. • 

to third person of partner’s interest, s. 254, cl. 3. 

Transit, goods when deemed to be in, s. 100 . 

Transmission of communication of revocation, s. 4. 

Trouble in separating goods ordered from goods not ordered, s. 119. 

Unauthorized act, ratification of, s. 199. 

Uncertain future event, contract contingent on the happenin.g of, s. 32. 

on tho non-happening of, s. 33. 

' Uncertainty, agreements void for, s. 29. 

Undisclosed principal, s. 230, cl. 2 . 

agent, rights of parties to contracts mado by, s. 231. 

Unlawful detaining of property, s. 15. 

threatening to detain property, s. 15. 
object or consideration, s. 23. 
act, contract to do, s. 66 . 

Undue influence defined, s. 16. 
consent caused by, s. 19. 

Unqualified acceptance, s. 7. 

Unsoundness, s. 17, ill. a. 


Usage of trade, saved, s. 1 . 

Usual course of things, s. 78. 

hours of business, ss. 47, 48. 
Valuable eonsideration, s. 102 . 


Value of subject-matter, erroneous opinion as to, s. 20. 

Variance in terms of contract, discharge of surety by, s. 133. 

Void agreement defined, s. _ 2 , cl. . 9 , and sec s. 57. 

when consideration or object unlau’ful in part, s. 24. 
when made without consideration, s. 25. 

Void contract defined, s. 2 , cl. j. ■ • 

Voidable contract defined, a. 2 , cl. <. . . 

where consent is .caused by coercion, &o., s. 19. 

when one party prevents the other from performing reciprocal promise. 


communication or revocatiori or rescission of, s. 66 . 
consequences of rescinding, 8^64. 

sale of goods by person possessing them under a, s. 108,- c.\pl, 3 . 
contract of bailment when a, s. 163. 

Wager, agreements by way of, s'. '80'. 

Want of sldll, compensation’ for consequences of agent’s, s. 212 . 

•w - , for injury caused by principal’s, s. 225. 

War, contract when rendered void by declaration of, s. 66 , ill. 6L, 

'Warehouse-keeper’s certificate, pledge by possessor of, s. 178. 

certificate, s. lOS/oaml. 1. 

Warrant for delivery, s. 108, expl. 1 , 
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■Warrant for delivery, pledge by possessor of, s. 178. 

'W'arranty, ss. 109 — 118. 

eslablisbed by customs of trade, s. 110. 
on sale of provisions, s. 111. 
by sample, s. 112. 

of goods as being of a certain denomination, s. 113. 
of goods ordered for a spcciricd purpose, s. 114. 
of article of u’cll-known ascertaiued kind, s. 115. 

■Weigliment, sale of goods requiring, s. 81, ills, a and b. 

"Wharfinger, delivery to, s. 91. 

Wharfingers, their liens, s. 171. 

Wharfinger’s certificate, s. 108, oxpl. 1. 

pledge by possessor of, s. 178. 

Widow of deceased partner receiving annuity out of profits not a partner, s. 243. 
Wilful wrong, s. 192. 

Winding up private partnership, ss. 263 — 265. 

Witnesses, saving of certain laws requiring, s. 10. 

Words, proposal or acceptance made in, s. 9. 

acquiescence in continuance of contract signified by, s. 39. 

Writing, saving of certain laws requiring, s. 10. 
agreement made in, s. 25. 
contract to refer to arbitration in, s. 28, oxcep. 2. 
guarantee need not be in, s. 126. 

Wrong-doers, suits by bailees or bailors against, s. ISO. 

Wrongful refusal to accept goods sold, s. 120. 
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THE COURT FEES’ ACT, 

NO. VII. OF 1870. 


Received the G.-G.’s Assent on the 11th March 1870. 


CHAPTER I. . 

Preliminary. 

1. This Act may be called “The Court Fees’ 
Act, 1870 

It extends to the .whole of British. India ; 

And it shall come into force on the first day ' 
of April 1870. 

2. [jRepealed hy Act XIV, of 1870.1 


Short titlo. 

Extont of Act. 
Conimoncomont of Act. 


CHAPTER II. 

Fees in the High Courts and in the Courts op Small Causes 
AT THE Presidency Towns. 

3. The fees payable for the time being to the clerks and oiScers (other 
Levy of foes in High Courts than the sheriffs and attorneys ) of the High Courts 

on their original sides. established by Letters Patent, by virtue of the 

power conferred by Statute twenty-fourth and twenty-fifth of Victoria, 
chapter oile hundred and four, section fifteen, 

or chargeable in each of such Courts under number eleven of the first, 
and Dumber^ seven, twelve, fourteen, sixteen, twenty, and twenty-one of the 
second^scfiedule to this Act annexed ; 

JimA the ^ees for the time being chargeable in the Courts of Small 
of fees in Presidency Causes at the Presidency-towns and their several 
Small Cause Courts. offices ; 

shall be collected in manner hereinafter appearing. 

4. No document of any of the kinds specified in the first or second 

V schedule to this Act annexed, as chargeable with 

&o., in High Courts in their fees, shall be filed, exhibited, or recorded in, or 
extraordinary jurisdiction. shall be received or furnished by, any of the said 
High Courts in any case coming before such Court in the exercise of its 
extraordinary origirial civil jurisdiction ; 

or in the exercise of its extraordinary original;criminal jurisdiction ; 
or in the exercise of its jurisdiction as regards ' appeals . from the judg- 
In their appollato jurisdio- ment of two or more Judges of the said Court, 
tion. or of a Division Court ; 

or in the exercise of its jurisdiction as regards appeals from the Courts 

subject to its superintendence j ' 

As Courts of reference and exercise of its jurisdiction as a Court 

revision. of teferenoe or revision ; 
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1870 unless in respect of such document there be paid a fee of an amount 

^ not less' than that indicated by either of the said schedules as the proper foe 

Act 7. £qj. gucJi document. 

6. When any difference arises between the officer whose duty it is to 
„ , see that any fee is paid under this chapter, and 

ence as to necessity or amount any suitor oi* attorney, as to tho necessity of pay* 
of fee. - ing a fee or the amount thereof, the question 

shall, when the difference arises in any of the said High Courts, be referred 
to the taxing^officer, whose decision thereon shall ,bB hnal, except when tho 
questionT^in his opinion, one of general importance, in which case he shall 
refer it to the final decision of the Chief, Justice. of such High Court, or 
of such Judge of the High Court as the Chief Justice shall appoint either 
generally or specially in this behalf. 

When any such difference arises in any of the said Courts of Small 
-- Causes,' 'the question shall be referred to the Clerk of the Court, whose 
decision thereon shall be final, except when the question' is, in his opinion, 
one of general importance, in which case he shall refer it to the final decision 
of the^irsjt^^dge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within the 
meaning of the first paragraph of this section. 


CHAPTER III. 

Pees in other Courts and in Public Offices. 


6. Except in the Courts hereinbefore mentioned, no document of any of 
Fees on documents filed, specified as chargeable in the first or 

&o , in miifassal Courts or in second schedule to this Act annexed shall be filed, 
public offices. exhibited, or recorded in any Court of J ustice, or 

shall be received or furnished by any public olBcer, unless in respect of such 
document there be paid a fee of an amount not less tlian that indicated by 
' either of the said schedules as the proper fee for such document. 


Computation of foes pay- 7. The amount of fee payable under this Act 

able in certain suits ; in the suits next hereinafter mentioned shall be 

computed as follows ; — 

1 . In suits for money (including suits for damages or compensation, or 

arrears of maintenance, of annuities, or of other 
for money: sums payable periodically) — acco rdin g, to the 

hmount claimed ; ' 

' 11 . In suits for maintenance and annuities or pther sums payable 
for maintenance and an- periodically — according to the value of the subjcft- 
• . matter of the suit, and such value shall be deemed 

times the amount claimed to be payable for one year; 

iii. In suits for moveable property other than money, where thesubject- 
for other moveable pro- matter has a market-value — according to such 

perty having a market-value ; value at the date of presenting the plaint : 

iv. In suits— ^ ^ ’ 


(■. 


for moveable property of 
no market-value : 


_ to enforce a right to share 
in joint family property : - 


(а) for moveable property where the subject-' 
matter has no market-value, as, for instance, in 
the case of documents relating to title, 

(б) to enforce the right to share in any pro- 
perty on the ground that- it is joint family pro- 
perty, 
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{or a declaratory docrco and 
oonsoquential relief; 


Act 7. 


-i 


(c) to. obtain a declaratory decree or order, 1870. 
where consequential relief is prayed, 
for an injunction ; (cJ) to obtain an injunction, 

for easements; ' (®) ^ benefit '.(not herein 

otherwise .pi'ovided for to arise out of land, and 
for accounts fgj. accounts — ■. 

according to the amount at which the 'relief sought is valued in the 
plaint or tnenioranduin of appeal.' 

In all such suits the plaintift shall state the amount at which he va'ues 
the relief sought, and the provisions of the Code of Civil Procedure', Secvion 
thirty. one, shall apply as if, for the word ‘claim,’ the words ‘relief sought’ 
were substituted. 

V. In suits for the possession of land, houses, and gardens — according 
for possession of land, to the value of the subject-matter,' and such value 
honsos, and gardens : shall be deemed to be — 

where the subject-matter is laud, and — 

(a) where the' land forms an entire or a definite share of an estate 
paying annuar revenue to Government, 

Or forms part of such an estate, and is recorded in the Collector’s regis- 
ter as separately assessed with such revenue, 
and such revenue is permanently settled — 

■ ten times the revenue so payable ; 

(b) where the land forms an entire estate, or a definite share of an es- 
tate paying annual revenue to Government, or forms part of such estate, 
and is recorded as' aforesaid j 

and such revenue is settled, but not permanently — 
five times the revenue so payable j 

(c) where the land pays no such revenue, or has been partially exempted 
'from such payment, or is charged with any fixed payment in lieu of such re- 
venue, ■ 

and nett profits have arisen from the land during the year next before 
. the date of presenting the plaint — 
fifteen times such nett profits ; 

but where no such nett profits have arisen therefor — the amount at 
which the Court shall estimate the land with reference to the value of simi- 
lar land in the neighbourhood : 

(li) where the land forms part of an estate paying revenue to Govern- 
ment, but is not a definite share of such estate, and is not separately assessed 
as above-mentioned — the market-value of the land ; 

Provided that, in the territories subject'to the Governor of Bombay in 
■ Proviso as to Bomb.ay Pro- Oouncil, the value of the land shall be deemed 
sWonoy. to be — 

(1) where the land is held on settlement for a period not. exceeding 
thirty years, and pays the full assessment to Government — a sum equal to 
five times the survey-assessment ; 

('2) where the land is held on a permanent settlement, or on a 
ment for any period exceeding thirty years, and pays the full assessment 


settl*£ 
/m 


jen 


. Government — a sura .equal to ten times the survey-assessment ; and action 
(3) where the whole or any part of the annual survey-assessm' ^ 
remitted.^a sum computed under paragraph (1) or paragraph (2) . 

vise, as the case may he, in addition to ten times the assessu’ ''"® lower Gour 

tion of assessment so remitted ; ® 

™ ' , , , . to be received, or it a 

Exphnaizon.— The word ‘estate,- as- used in th^entioned in section three 
' - land subject to the payment of revenue, ror v 


/ 
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farmer or raiyat, shall have executed a separate engagement to Government, 
or which, in the absence of such engagement, shall have been separately as- 
sessed with revenue ; 

(e) where the subject-matter is a house or garden — according to the 
for houses and gardens : market-value of the house or garden. . 

vi. In suits to enforce a right of pre-emption — according to the value 

, . , , . r (computed in accordance with paragraph v. of this 

etnptionT°° ° Section) of the land, house, or garden in respect of 
which the right is claimed : 

vii. In suits for the interest of an assignee of land revenue — fifteen 

, for interest of.assignoo of times his nett profits as such for the year next be- 
land-revenuo.; “ fg^e the date of presenting the plaint : 

viii. In suits to set aside an attachment of land or of an interest in land 

^ ^ , , , . , t . or revenue — according to the amount for which 

I the land or interest was attached : 

Provided that, where such amount exceeds the value of the land or in- 
terest, the amount of fee shall be computed as if the suit were for the pos- 
session of such land or interest : 

to redeem • against a mortgagee for the re- 

covery of the property mortgaged, 

to foreclose ; suits % a mortgagee to foreclose the 

mortgage, 

or, where the mortgage is made by conditional sale, to have the sale de- 
clared absolute — 

according to the principal money expressed to be secured bjr the instru- 
ment of mortgage : . 

for specific performance ; X. In suits for specific performance — 

(а) ■ of a contract of sale — according to the amount of the considera- 
tion ; 

(б) of a contract of mortgage — according to the amount agreed to be 
secured : 

(c) of a contract of lease — according to the aggregate amount of the 
fine or premium (if any), and of the rent agreed to be paid during the first 
year of the term ; 

, (d) of an award — according to the amount or value of the property in 

dispute : 

between landlord and ton- xi. In the following suits between landlord 

and tenant; 

(а) for the delivery by a tenant of the counterpart of a lease, 

(б) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease, 

(flf) to contest a notice of ejectment, 

(e) to recover the occupancy of land from which a tenant has been ille- 
[illy ejected by the landlord, and , 

' < ( / ) for abatement of rent — 

according to the amount of the rent of the land to which the suit refers, 

’^l^e for the year next before the date of presenting the plaint. 

”0 -'’mount of fee payable under this Act on a memorandum of ap- 
. -nofap. P®®-! aginst an order relating to compensation 
to under any Act for the time being in force for the 
acquisition of land for public purposes shall be 
he difference between the amount awarded and the 
llant. 


in joint family property . 
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9. il^f the Court ^se^s reason to think that the, annual-nett jjrofite or the 1870, 

, Power to ascertain nett prol .^market-value' of 'any’ such 'land, .house,’ of garden 
fits or market-value. ' is mentioned in 'Section seven,' paragraphs ''five 

and six, have or has been wrongly estimated, the Court ’may, for the purpose 
of computing -the fee paj^able in any suit therein 'mentioned, issue a com- 
mission to any proper person,' directing him to make ' such local or other in- 
vestigation as may he necessary, and to report thereon to' the Court. 

10. i. If, in the result of any such investigation, the Court finds that 

Procedure where nett pro- profits or market- value havh or has been 

fits or market-'^ua wrongly wrongly estimated, the Court, if the estimation has 
estimated. • < beeti' excessive, may, in its discretion, refund the 

excess paid as such fee : hut if the estimation has been insufficient, the Court - 
shall require the plaihtifif to pay so much additional fee as would have be'en 
payable had the said market-value or nett profits been rightly estimated ; ’ ‘ 

it In such case the suit shall he stayed until the additional fee is paid. 

If the additional fee is not paid within such time as the Court shall fix, the 
' suit shall be dismissed : 

\ i ' - j 

,iii. Section one hundred and eighty of the Code of Civil Procedure shall 
,he construed as if the words ‘ the market-value of any property o'r ’ 'were 
inserted after the word * ascertaining,’ and as if the words ‘ or annual nett 
profits ’ were inserted after the word ‘ damages.’ 

11. In suits for mesne-profits, or for immoveable property and mesne- 
Proeednre- in suits for Profits, or. for an account, if the profits or amount 

inenne- profits or account when decreed are or is in excess of the profits claimed or 
‘afHmitrr doisreed exceeds the amount at which the plaintiff valued the relief 
^nraoun c aime . sought, the decree shall not be executed until the 

difference between the fee actually paid, and the fee which would have been 
, payable had the suit comprised the whole of the profits or amount so decreed, 

.shall have been paid to the proper officer. 

"Where the amount of mesne-profits is left to be ascertain^ in the course 
. of the execution of the decree, if the profits so ascertained exceed the profits 
I claimed, the farther execution of the decree shall be stayed until the differ- 
ence between the fee actually paid, and the fee which would -have been pay- 
, able had the suit comprised the whole of the profits so ascertained, is paid. 

. If, the additional fee is not paid within such time as the Court shall fix, the 
suit shall be dismissed. 


12. i Every question relating to valuation for the purpose of deter- 
Deoisioa of questions as to mining 'the amount of any fee chargeable ' under 

valuation. this chapter on a plaint or memorandum of appeal 

. shall be decided by the Court in which such plaint or memorandum, as the 
case may be, is filed, and such decision shall be final as between the parties 
. to the-suit ; 

ii. But whenever any such suit comes before a Court of appeal, reference, 
or revision, if such.Oourt considers that the faid question has been wrongly • 
‘’decided! to’ the 'detriment .of the revenue, it shall require the party by whom 
such fee has been paid to pay so much additional fee as would have been 
■payable had the question been rightly decided, and the provisions of section 
' .ten, paragraph ii., shall apply. , 

13. If an appeal or plaint, which has been rejected by' the lower Court 
- . Refund of fee paid- -on me- on any of the grounds mentioned in the Code of 

inorandum of appeal. . ' Civil Procedure , is ordered to be received, or if a 

suit is'remanded in appeal, on any of the grounds mentioned in section three 
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hanared and fifty-one of the same Code, for a second decision hy ‘the lon'er 
Court, the Appellate Court shall gi’ant to the appellant a certificate, author- 
izing him to receive back from the Collector the full amount of fee paid on 

the memorandum of appeal : , , , i 

Provided that, if, in the case of a remand in appeal, the order of reraana 
shall not cover the whole of the subject-matter of the suit, the certificate so 
granted shall not authorize the appellant fco receive back more than so much 
of the fee as would have been originally payable on the part or parts of such 
subject-matter in respect whereof the suit has been remanded. 

14. Where an application for a review of judgment is presented on or 
Refund of foe on applica- after the ninetieth day from the date of the decree, 

tion for review of judgment, the Court, unless the delay was caused by the ap- 
plicant’s laches, may, in its discretion, grant him a certificate, authorizing 
him to receive back from the Collector so much of the fee paid on the applica- 
tion as exceeds the fee which would have been payable had it been presented 
before such day. 

15. Where an application for a review of judgment is admitted, and 
Refund where Court re- where, on the re-hcaring, the Court reverses or 

verses or modifies its former modifies its former decision on the ground of mis- 
deoision on gi-ound of mistake, take in ]aw or fact, the applicant'shall be entitled 
to a certificate from the Court authorizing him to receive back from the Col- 
lector so much of the fee paid on the application* as exceeds the fee payable 
on any other application to such Court under the second schedule to this 
Act, No. one, clause (6) or clause (ii). 

But nothing in the former part of this section shall entitle the applicant 
to such certificate where the reversal or modification is due, wholly or in part, 
to fresh evidence which might have been produced at the original heai’ing. 

16. When any appeal is presented to a Civil Court, not against the 

Additional fee where re- » decision, but only against so much 

spondent takes objection to thereof as relates to a portion of the subject-mat 
unappoaled part of decree. tke suit, and, on the hearing of such appeal- 

the respondent takes, under section three hundred and forty-eight of the Code 
of Civil Procedure, an objection to any part of the said decision other than 
the part appealed against, the Court shall not hear such objection until the 
respondent shall have paid the additional fee which would have been payable 
had the appeal comprised the part of the decision so objected to. - 

17. Where a suit embraces two or more distinct subjects, the,plaint or 

momomndumot appeal shall be chal-geaWe seitU 
the aggregate amount of the fees to winch the 
plaints or memoranda of appeal in suits embracing separately each' of JBuch 
•subjects would be liable under this Act. 

Nothing in the former part of this section shall be deemed to affect the- 
power coferrecl by the Code of Civil Procedure, section nine. 

18. When the first or only examination of a person who complains of 
Written examinations ’of the offence of wrongful confinement, or of wrong- 

complainants, fui restraint, or of any offence other tluan an of- 

fence for which police-officers may arrest without a warrant, and who has not 
already presented a petition on which a fee has been levied under this Act is 
reduced to writing under the provisions of the Code of Criminal Procedure, 

the complainant shall pay ,a fee of eight annas, unless the Court thinks fit to 
remit .such payment. 


Sec Act XX. of 1870. 
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ExGmpUon of certain doow- Nothing contained in this Act shall 

®ont3. fender the following documents chargeable with 

any fee ; — 

i. Power-of-attorney to institute or defend a suit when executed by 

an officer, warrant-officer, non-commissioned officer, or private 
of Her Majesty’s army not in civil employment. 

ii. Declarations mentioned in section one hundred and eighteen and 

section one hundred and sixty-four of the Code of Civil Pro- 
cedure. ' 

iii. Written statements called for by the Court after the first hearing 

of a suit. 

iv. Plaint presented to a Military Court of Pequests and petition for 

execution of a deox-ee of such Court. 

V. Plaints in suits tried by Village Munsifs in the Presidency of Port 
St. George. 

ri. Plaints and processes in suits before District Panchdyats in the 
same Presidency. 

, vii. Plaints in suits before Collectors under Madras Regulation XII. 
of 1816. 

viii. Probate of a will, letters of administration, and certificate men- 
tioned in the first schedule to this Act annexed, number twelve, 
where the amount or value of the property in respect of which 
the probate or letters or certificate shall be granted does not 
exceed one thousand rupees. 

ix. Application or petition to a Collector or other officer making a 
settlement of land-revenue, or to a Board of Revenue, or a 
Commissioner of Revenue, relating to matters connected with 
the assessment of land or the ascertainment of i-ights thereto 
or interests therein, if presented previous to the final confir- 
mation of such settlement. 

X. Application relating to a supply for irrigation of water belonging 
to Government. 

' xi. Application for leave to extend cultivation, or to relinquish laixd, 
when presented to an officer of land-revenue by a pei'son hold- 
ing, under direct engagement with Government, land of which 
the revenue is settled, but not permanently. 

xii. Application for service of notice of relinquishment of land or of 

enhancement of rent. . . 

xiii. Written authority to an agent to distrain. 

xiv. First application (other than a petition containing a criminal charge 

or information) for the summons of a witness or other person 
to attend either to give evidence or to. produce a document, or 
in respect of the production or filing of an exhibit not being 
an affidavit made for the immediate purpose of being produced 
in Court. 

* XV. . Bail-bonds in criminal cases, recognizances to prosecute or. give 

evidence, and recognizances for- personal appearance or other- 
wise. . - 

xvi. Petition, application, charge, or information respecting any offence, 
when presented, made, or laid to or before a police-officer, or 
to or before the heads of villages or the village-police in the 
. territories respectively subject to the Governors in Council of 
' “Madi’as and Bombay. •; ‘ 
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. xvii. Petition by .a prisoner, or .other person in duress or under restraint 
of any Court or its officers. 

xviii. Complaint of a ' public servant (as defined in the Indian 'Penal 
Code), a municipal officer, or servant of a Railway Company. 

xix. Application for permission to cut timber in Government forests, or 
otherwise relating to such forests. 

XX. Application for the payment of money due by Government to the 
applicant. 

xxi. Petition of appeal against the chaukldari assessment under Act 
No. XX. of 1856, or against any municipal tax. 

.• xxii. Applications for compensation under any law for the time being in 
force relating to the acquisition of property for public pur- 
poses. 

•yyiii. Petitions presented to the Special Commissioner appointed under 
Bengal Act No. IT. of 1869 (to ascertainy regulate, and record 
certain tenures in Ghutid Ndgpur). 

xxiv. Petitions under the* Indian Christian Marriage Act, 1872, sections 
forty-five and forty-eight. 


CHAPTER IIIA.t 

> Probates, Letters of Administration, and Certificates op 

Administration. 

19A. Where any person, on applying for the probate of a will or letters 
Relief where too high a of administration, has estimated the property of 
Court-fee baa been paid. the deceased to be of greater value than the same 
has afterwards proved to be, and has consequently paid too high a Court-fee 
thereon, if wi thin s ix .months after the true value of the property has been 
ascertained, such' person produces the probate or letters to the Chief Con- 
trolling Revenue Authority of the province in which the probate or letters 
has or have been granted, 

and delivers to such Authority a particular inventory and valuation of 
the property of the deceased, verified by affidavit or affirmation, 

and if such Authority is satisfied that a greater fee was paid on the 
probate or letters than the law required, 

.the said Authority may — 

(а) cancel the stamp on the probate or letters, if such stamp has not- 
been already cancelled ; 

(б) ' substitute another stamp for denoting the Court-fee which should 
have been paid thereon ; and 

(c) make an allowance for the difference between them as in the case of 
spoiled stamps, or repay the same in money, at his discretion. 

19B. Whenever it-is proved to the satisfaction of such Authority that 
Relief where debts due an executor or administrator has paid debts due 
from a deceased person have from the deceased _ to such an amount as, being 
been paid out of his estate. deducted out of the amount of value of the' estate, 
reduces the same to a sum which, if it had been the whole gross amount or 
value of the estate, would have occasioned a loss Court-fee to be paid on the 
probate or letters of administration granted in respect of such estate, than 
has been actually paid thereon under this Act, 

* Sec Act XV. of 1872, s 2. 

t This chapter has baeu inserted by Aot XIII. of 1875, s. 6. 
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. _ such iJuth^rity ra'ay fe^iurn the diffkfence', provided the same be claimed 
within three years after the date of such probate' or letters. 

But .when, by reason of any leg^ proceeding, the debts due from the 
deceased have not been ascertained and paid, or his effects have not been re- 
covered and, made available, and in consequence thereof the executor or ad- 
ministrator is prevented from claiming, the return of such difference within 
the saW term of three years, the said Authority may allow such further time 
for making the claim as may appear to be reasonable under the circumstances. 


1870.' 

Aot7. 


190. Whenever such a grant of probate or letters of administration has 
Relief in case of several been or is made in respect of the whole of the pro- 
grants. , . perty belonging to an estate, and the full fee charge- 

a,ble under this Act has been or is paid thereon, no fee shall be chargeable 
under the same Act when a like grant is made in respect of the whole or any 
part of the same property belonging' to the same estate ; 

Wherieyfer such k grant has been or is made in respect bf any property 
forming part of an estate, the anloUnt of fees then actbally paid Under this 
Act shall be deducted when a like grant is made in respect of property belong- 
ing to the same estate, identical with or including thb property to which the 
former gi’ant relates. 

19D. The probate of the will, or the letters Of administration of the 

■ Probates declared valid as effects, of any person deceased, heretofore or here- 

■ to trust-property, though not after granted, shall be deemed valid and available 

covered by Court-fee. jjig executors or administrators for recovering, 

.transferring, or assigning any moveable or immoveable property whereof or 
whereto the deceased was possessed or entitled, either wliolly or partially, as 
a trustee, notwithstanding the amount or value of such property is not in- 
bluded in the amount or value of the estate in respect of which a Oourt-fee 
was paid on such probate or letters of administration, ' . 

' ' '19E.- Where any person, on applying for probate or letters of adminis- 
Provision for case where too tration, has estimated the estate of the deceased to 
low a Court-fee has been paid be of less value than the same has afterwards 
on proba'tos, &c. proved to be, and has in consequence paid too. low 

a Oourt-fee thereon, the Ohief Controlling Revenue Authority of the province 
in which the probate or letters has or have been granted may, on the value 
of the estate of the deceased being verified by atfidavit or affirmation, cause 
the probate or letters of administration to be duly stamped on payment of 
the full Oourt-fee which -ought to have been originally paid thereon in re- 
' spect of such value and of the further penalty, if the probate or letters is or 
are produced within one year from the date of the grant, of fi y.e tim es, or if 
it or they is or .are produced after one year from such date, of t wenty times; 
such proper Oourt-fee, without any dedubtion of the Oourt-fee originalljTpaid 
on such -probate or letters : ' 

Provided that, if ^he application be made within six months after the 
ascertainment of the true value of the estate and the discovery that too low. 
,a Oourt-fee was at first paid on the probate or letters, and if 'the said Author- 
ity is satisfied that such fee was paid in consequence of a mistake, or of its 
not being known at the time that some particular part of -the estate belonged 
to the deceased, and without any intention of fraud or to delay -the payment . 
of the proper Oourt-fee, the said Authority mayremit the said penalty, and 
cause the probate or letters to be duly stamped on payment otily'bf the sum 
wanting -to make up the fee which should have been at first paid thereon. 
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’ 1870.' 19F. In case of letters of administration on which too low a Court-fee 

L ‘ ^ . has been paid at first, the said Authority shall not 

Tetters, cause the same to be duly stamped in manner afore- 
stamped under section 19E. said, until the administrator has given such secu- 
rity to the Court by which the letters of administration have been granted as 
ouo-lit by law to have been given on the granting thereof, in case the full - 
"~^yarue of the estate of the deceased had been then ascertained. 

19G. Where too low a Court-fee has been paid on any probate or letters 
. . of administration in consequence of any mistake, 

ok”proK® or of its not being known at the time that some 
&c., within six months after particular part of the estate belonged to the de- 
disoovery of under-payment, ceased, if any executor or administrator acting 
under such probate or letters does not, within six months after the first day 
of April 1875, or after the discovery of the mistake, or of any eflects not 
known at the time to have belonged to the deceased, apply to the’said Author- 
ity, and pay what is wanting to make up the Court-fee which ought to have 
been paid at first on such -probate or letters, he shall forfeit the sum of 
' one_thousan.(Lrupees, and also a further sum at the rate of ten , rupees .per 
cent, on the amount of the sum wanting to make up the proper Court-fee. 

19H. The provisions of sections 19A to 19G (both inclusive) shallj 
Sections 19A to 19G applied ^^^utatis mutandis, apply to. certificates granted 
to certificates under Acts XL. Under Act No. XL. of 1858 {for onakihg better pro- 
of 1868 and XX. of 1864. vision for the care of the persons and property of 
Minors in the Presidency of Fort William in Bengal) or Act XX. oj 1864 
{for making better provision for the care of the persons and property of Minors 
in the Presidency of Bombay) and to the holders of such' certificates. 


CHAPTER TV. 

Process Fees. 

Eules as to costs of pro- 20. The High Court shall, as soon as may be, 
cesses. make rules as to the following matters : — ‘ 

i. the fees chargeable for serving and executing processes issued by such 
Court in its appellate jurisdiction, and by the other Civil and Revenue Courts 
established within the local limits of such jurisdiction ; . 

ii. the fees chargeable for serving and executing processes issued by the 
Criminal Courts established within such limits in the case of offences ■ other 
than offences for which police-officers may arrest without a warrant ; and 

iii. the remuneration of the peons and all other persons employed by 
leave of a Court in the service or execution of processes. 

The High Court may, from time to time, alter and add to the rules so 
made. 

All such rules, alterations, and additions, shall, after being confirmed by 
_ Confirmation and publica- the Local Government, .and sanctioned by the Go- 
tion of rules. - vernor-Genei’al of India in Council, be published 

in the local official Gazette, and. shall thereupon have- the force of law. 

Until siich rules shall be so made and published, the fees now leviable 
for serving and executing processes shall continue to be levied, and shall be 
deemed to be fees leviable under this Act. 

21. A Table in the English .and Vernacular languages, showing the fee 
Table of process fees. ' chargeable for such service and execution, shall be 

exposed to view in , a conspicuous part of each 
Court. 
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But if any such clocuihent is, through mistaho or inadvertencG, received, 
filed, or used in any Court or office without being properly stamped, the 
presiding Judge or the head of the office, as the case may be, or, in the case 
of a-High Court, any Judge of such Court, may, if he thinks fit, order that 
such document be stamped as he may direct j and on such document being 
stamped accordingly, the same and every proceeding relative thereto shall be 
as valid as if it had been properly stamped in the first instance, 

29. Where any such document is amended in order merely to correct n 

mistake, and to make it conform to the original 
Amended document. intention of the parties, it shall not be necessary to 

impose a fresh stamp. 

30. No document requiring a stamp under this Act shall be filed or 

acted upon in any proceeding in any Court or office 
Cancellation of stamp. cancelled. - _ 

Such officer as the Court or the head of the office may from time to time 
appoint shall, on receiving any such document, forthwith effect such cnncella- 
tioii by punching out the figure-head so as to leave the amount designated 
on the stamp untouched, and the part removed by punching shall be burnt or 
otherwise destroyed. 


CHAPTER VI. 


MiSCBLLAKBOnS. 


31. i. Whenever an application or petition containing a complaint or 
Repayment of fees paid charge of an offence, other than an offence for 


on applications 
Courts. 


to Criminal which police-officei*8 may arrest without warrant, is 
presented to a Criminal Court, the Court, if it 
convict the accused person, shall, in addition to the penalty imposed upon him, 
order him to repay to the complainant [the fee paid .on.5Uch application or 
joetition. ’ 

ii. In the case mentioned in section eighteen, the Court, if it convict the 
accused person, shall, in addition to the penalty imposed upon him, order him 
to repay to the complainant th^fee, if_anyj.paid.by.the,latter for.the exami 
nation. , 


iii. When the complainant has paid fees for serving processes in either 
of the cases mentioned in the first and second paragraphs of this section, the 
Court, if it convict the accused person, shall, in addition to the penalty 
imposed upon him, order him to repay such fees to the complainant. 

iv. All fees ordered to be repaid under this section may be recovered as 
if they were fines imposed by the Court. 

32. The Code of Civil Procedure, sections three hundred and eight and 
Amendment of Act VIII. three hundred and nine, shall be read as if, for the 
371^373' words ‘stamp-duty’ and ‘stamp,’ the words and 

’ ■ , figures ‘ fees chargeable under the Court Fees ’ Act, 

1870,’ were substituted ; section three hundred and seventy-one of the same 
Code shall he read as if, for the words * a stamp of the value,’ the Avords 
‘the payment of the fee’ - were substituted ; and section three hundred and 
seventy-three of the same Code shall be read as if, for the words ‘ on a stamp 
paper of the value,’ the words ‘and shall be chargeable with the fee’ were 
substituted ; and as if for the words ‘ for the stamps,’ the words ‘ the fees * 
were substituted.* 


* See'ActXVI.o£1870. 
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33. Whenever the filing or exhibition in a Criminal Court of a docu- 
Admission in criminal cases nient in respect of which the proper fee has not 
of documents for which pro- been paid is, in the opinion of the presiding Judge, 
per fee has not been paid. necessary to prevent a failure of justice, nothing 
contained in section four or section six shall be deemed to prohibit such fil- 
ing or exhibition. 


1870, 
Act 7. 


34. In the General Stamp Act, 1869, section forty-eight shall be read - 

Rules for sale of stamps. and figures ‘Act -No. XXVI. ’ 

of 1867 (fo amend the laiu relating to Stamp 
Duties),' the words and figures ‘ The Court Fees’ Act, 1870,’ were substituted. 

35 . The Governor-General of India in Council may, from time to timej 
Power to reduce^or 'remit notification in the Gazette of India, reduce or ■ 

fees. " ■ remit, in the whole or in any part of British India, 

all or any of the fees mentioned in the first and second schedules to this Act 
annexed, 

and may, in like manner, cancel or vary such order. 

36. Nothing in Chapters II. and V. of this Act applies to the commis- 

Saving of fees to certain payable to the Accountant-General of the 

officers of High Courts. High Court at Fort William, or to the fees which 

any officer of a High Court is allowed to receive in addition to a fixed salary. 
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Ad vdldreni fees. 


Number. 


1. Plaint or memoran- 
dum 0 ^ appeal (not otlier- 
■wise provided for in tliis 
Act), presented to any Civil- 
or Revenue Court, except 
those mentioned in section 
three.* 


Proper Feb. 


When the amount or value.of the 
subject-matter in dispute does not 

exceed five rupees 

When such amount or value exceeds 
five rupees, For every five rupees, 
or part thereof, in excess of five 
rupees, up to one hundred rupees. 
When such amount or value exceeds 
one hundred rupees, For every ted 
rupees, or part thereof, in excess of 
one hundred rupees, up to otic 

thousand rupees 

When such amount or value exceeds 
one thousand rupees. For every one 
hundred rupees, or part thereof, in 
excess of one thousand rupees, up 

to five thousand rupees 

When such amount or value exceeds 
five thousand rupees. For every two 
hundred and fifty rupees, or part 
thereof, in excess of five thousand 
rupees, up to ten thousand rupees. 
When such amount or value exceeds 
ten thousand rupees, For every 
five hundred rupees, or port thereof, 
in excess of ten thousand rupees, 
up to twent}' thousand rupees ... 
When such amount or vale exceeds 
twenty thousand rupees, For every 
one thousand rnpecs, or part there- 
of, in excess of twenty thousand 
rupees, up to thirty thousand ru- 

p6GB ••• ••• St* 

When such amount or value exceeds 
thirty thousand rupees. For every 
two thousand rupees, or part there- 
of,’in excess of thirty tliou.sand ru- 
pees, up to fifty thousand rupees. 
When such amount or value exceeds 
fifty thousand rupees. For every 
five thousand rupees, or part there- 
of, in excess of fifty thousand ru 
pees... ... .., ,,, ... 


Provided that the maximum fee levi- 
able on a plaint or memorandum of 
appeal shall be three thousand 
-^7 


Six annas. 


Six annas. 


Twelve nnnas. 


Five rupees. 


Ten rupees. 


Fifteen rupees. 


Twenty rupees. 


Twenty rupees. 


Twenty-five ru - 
pees. 


rupees. 


to this leviable on the institution of a suit, see the Tablo annexed 
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SOHEDULE I, — ((ioiitinued). 
Ad valorem fees 


345.06 

C85I 


Number. 


2. Plaint in a suit for pos- 
session under Act No. XIV. of 
1859 (to provide for the limi- 
tationaf mits)^\eeGiiovL fifteen. 

3. \_Repealed by Act No. 
Vlll. of 1871.] 

4. Application for review 
of judgment, if presented on 
or after the ninetieth day 
from the date of tlie decree. 

5. Application for review 
of judgment if presented 
before the ninetieth day from 
the date of the decree. 


6. Copy or translation 
of a judgment or order not J 

« -• _ 1 f xl_- J! 


being, or having the 
of, a decree. 


force 


or 


7. Copy of a decree 
order Iiaving the force of a -j 
decree. 


, 8. Copy of any document 
liable to stamp-duty under 
the General Stamp Act,1869, 
when'leftby any party to a j 
suit or proceeding in place 
of the original withdrawn. 


... j 

"I 


When such judgment or order is 
passed b^ any Civil Court other 
than a High Court, or by the pre- 
siding ofiicer of any Revenue Court 
or office, or by any other Judicial 
or Executive Authority — 

(a.) — If the amount or value of the 
snhject-matter is fifty or less 
than fifty rupees 

(6.) — If such amount or value ex- 
ceeds fifty rupees ... 

When such judgment or order is 
passed by a High Court 

When BUch decree or order is made 
by any Civil Court other than a 
High Court, or by any Revenue 
Court — 

(a.) — If the amount or value of the 
subject-matter of the suit 
wherein such decree or order 
is made is fifty or less than 
fifty rupees 

(6.) — If such amount or value ex- 
ceeds fifty rupees ... 

When such decree or order is made 
by a High Court ••• 

(o.) — When the stamp-duty charge- 
able on the original does not 
exceed eight annas 


(6.) — In any other case 


Proper Peb. 


A fee of one- 
half the 
amount pre- 
scribed in the 
foregoing 
scale. 

The fee leviable 
on the plaint 
or memoran- 
dum of appeal. 

One-half of the 
fee leviable on 
the plaint or 
memorandum 
of appeal. 


Four annas. 
Eight annas. 
One rupee. 


Eight annas. 


One rupee. 


Four rupees. 

The amount of 
the dntj' 
chargeable on 
the original. 

Eight aunas. 
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SOHEDULE I.— (coritinuca). 
Ad valorem fees. 


Noubbb. 


9. Copy of any vevcnuo or1 
judicial proceeding or order 
Dpt otherwise provided for 
by this Act, or copy of any 
account, statement, report, 
or the like, taken out of any 
Civil or Criminal or Revenue 
Court or oflSco, or from the 
oiBce of any chief officer 
charged with the executive 
administration of aDiviaion. 

10. Certificate of ad mi- f 
nistration granted under 
Act No, XL. of 1858 {for 
mahing heUer provision for 
the care of the persons and 
properly of minors in the 
Presidency of Fort Wil-- 
Ham in Bengal), or under 
Act No. XX. of 1864 (for 
making better provision for 
the care of the persons and 
property of minors in the 
Presidency of Bombay). 

11. Probate of a will or"] 
letters of administration 
with or without will an- 
nexed. 

12. Certificate granted 
under Act No. XXVII. of 

• I860 (for facilitating the 
. collection of debts on succes- 
sions and for the security 
of parties paying debts to i 
the representatives of de- * 
ceased yereons), or under 
Bombay Regulation VIII. 
of 18*27 (to provide for the 
formal i'ceognition of Heirs, 
Executors, and Administra- 
tors, and for the appoint- 
• ment of AaminisU’ators and 
Managers of Property by 
the Courts). ^ 


Propbr Fkb. 


For every throe hundred and sixty 
words or fraction of threo hundred 
and sixty words ... ««• 


Eight annas. 


f the amount or value of the pro- 
pertj’ in respect to which sucIj cer- 
tificate is granted docs not exceed 
five hundred rupees ... ... 


Five rupees. 


f such amount or value exceeds five 
hundred rupees, but not ono thou- 
sand rupees ... ... 


Ten rupees. 


Aud for ovory one thousand rupees, 
or part thereof, in excess of ono 
thousand rupees 


Pivo rupoos. 


If the amount or vnlno of the pro- 
perty® in respect of which the 
probate or letters or ceriilicntc 
shiill he granted exceeds one thou- 
sand rupees. 


Note, — The person to whom any 
such certificate i.sjgranted, or his re- 
presentative, shall, after the expira- 
tion of twelve months from the date 
of such certificate, and thereafter 
whenever the Court granting such 
certificate requires him so to do, file 
a statetnont on oath of all monies 
recovered or realized by him under 
such certificate. 


Two per conttiin 
on such amount 
or value ; " pro- 
vided that, when 
after a eortifi- 
cato has been 
granted as afore- 
said in respect 
of any estate, 
probate or let- 
ters of adminis- 
tration is or aro 
granted in res- 
pect of the same 
estate, the fee 
payablo in res- 
pect of suclt lat- 
i tor grant shall 
bo riiducod by 
the amount of 
the foe i>aid in 
respect of the 
former grant.”-! 


Gcm-5t’6TC.’'lt. App!‘i38’"*‘“^ deeoasod was possessed or 6ntitled.-Jft die goods oj 
t I’iio words quoted have been added by Act V. at 1881 {Probate and Administration), s. 153._ 


- 
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S’O HE D XJ L E L— (continued). 



Ad valorem fees. 


- Number. 


Proper Feb. 


It the monies so recovered or real- 
ized exceed the amount of debts or 
other property ns sworn to by the 
person to whom the certificate is 
granted, the Court may cancel the 
same, and order such person to take 
out a fresh certificate, and pay the 
fee prescribed by this schedule for 
such excess. 



In default of filing such statement 
within the time allowed, the Court 
may cancel the certificate.* 



* That the cartihcate liable to cancellation remaina in force until cancelled, see 6 Mad. 
H. C. B. 135. 
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COmT FEES. 


SCHEDULE L— (continued). 

TdhJ.e of rates of ad valorem fees levxahle <m the institution of suif.s. 


When the amount or value 
of the subject-matter 
exceeds 


Es. 

0 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

65 

60 

65 

70 

75 

80 

85 

90 

95 

100 

110 

120 

130 

140 

150 

160 

170 

180 

190 

200 

210 

220 

230 

240 

260 

260 

270 

280 

290 

300 

310 

320 

330 


But docs not exceed 


Es. 

5 

10 

15 

20 

26 

30 

35 

40 

45 

50 

55 

60 

65 

70 

75 

80 

85 

90 

95 

100 

110 

120 

130 

140 

150 

160 

170 

.180 

190 

200 

210 

220 

230 

240 

260 

260 

270 

280 

290 

300 

310 

320 

330 

340 


Proper Pee. • 


Es. A. P. 

0 6 0 
0 12 0 
12 0 
18 0 

1 14 0 

2 4 0 
2 10 0 

3 0 0 
3 6 0 

3 12 0 

4 2 0 
4 8 0 
4 14 0 

6 4 0 
6 10 0 
6 0 0 
6 6 0 
6 12 0 

7 2 0 

7 8 0' 

8 4 0 

9 0 0 
9 12 0 

10 8 0 

11 4 0 

12 0 0 
12 12 0 

13 8 0 

14 4 0 
16 0 0 

15 12 O' 

16 8 0 

17 4 0 

18 0 0 
18 12 0 

19 8 0 

20 4 0 

21 0 0 
21 12 0 
22-. 8 0 

23 4 0 

24 0 0 

24 12 0 

25 8 0 
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COUST FUES. 

SOHEDtTLE I. — (continued). 


Table of rates of ad valorem fees, <fcc. — (continued). 


"Wlien the amount or value 
■ of the subject-mattef 
exceeds 

But does not exceed 

Proper Fee. 

Bs. 

Es. 

Bs. A. F. 

340 

350 

26 4 0 

350 

360 

27 0 0 

, 360 

370 

27 12 0 

370 

380 

28 8 0 

380 

390 

29 4 0 

390 

400 

30 0 0 

400 

410 

30 12 0 

410 

420 

31 8 0 

420. 

430 

32 4 0 ' 

430 

440 

33 0 0 

440 

450 

33 12 0 

■ 460 

460 

1 34 8 0 

460 

470 

35 4 0 

470 

480 

j 36 0 0 

480 

490 

36 12 0 

490 

500 

37 8 0 

600 

510 ' 

38 4 0 

. 610 

520 

39 0 0 

■ 520 . 

530 

39 12 0 

530 

. 540 

40 8 0 

640 

650 

41 4 0 

550 . 

660 

' 42 0 0 

' 560 

670 

42 12 0 

670 

680 

43 8 0 

580 

590 

44 4 0 

. 690 

600 

45 0 0 

600 1 

610 

45 12 0 

610 

620 

46 8 0 

620 . 

630 

47 4 0 

630 

640 ■ 

48 0 0 

' 640 

650 

48 12 0 

650 

660 

49 8 0 

660 

670 

50 4 0 

670 

680 

51 0 0 

680 

690 

51 12 0 

690 

700 

52 8 0 

700 

710 

53 4 0 

710 • ■ 

720 

54 0 0 

720 

730 

- 54 12 0 

730 

740 

56 8 0 

740 

750 

66 4 0 

750 

760 

57 0 0 

760 

770 

57 12 0 

770 

780 

58 8 0 


0. 0 . M.— 14 
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.COURT FEES. 

SOHED^LB L— (dontinued). 
mu of rates 0/ ad ralo^emfees. fc.-(o°ntinwa). 


When the anioimt or value 
of the subject-iiiiilter 
exceeds 


But does not exceed 


Proper Bee. 




Bs. 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1,300 

1,400 

1,500 

1,600 

1,700 

1,800 

1,900 

2,000 

2,100 

2,200 

2,300 

2,400 

2,500 

2,600 

2,700 

2,800 

2,900 

3,000 

3,100 



Bs. 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1,300 

1.400 

1.500 
1,600 
1,700 
1,800 
1,900 
2,000 
2,100 

' 2,200 

2,300 

2.400 

2.500 
2,600 

^ 2,700 

2,800 
2,900 
3,000 
3,100 
3,200 




Bs. A. P. 
69 4 0 

60 0 0 
60 ' 12 0 
61 8 0 

62 4 0 . 

63 0 0 , 

63 12 0 


64 

8 1 

0 

65 

4 ' 

0 

66 

0 

0 

66 12 

0 

67 

8 

0 

68 

4 

0 - 

69 

0 

0 

69 12 

0 - 

70 

8 

0 

71 

4 

0 

72 

0 

0 

72 12 

0 

73 

8 

0 

74 

4 

0 

75 

0 

0 

80 

0 

0 

85 

0 

0 

90 

0 

0 

95 

0 

0 

100 

0 

0 

105 

0 

0 

110 

0 

0 

116 

0 

0 

120 

0 

0 

125 

0 

0 

130 

0 

0 

135 

0 

0 

140 

0 

0 

145 

0 

0 

150 

0 

0 

156 

0 

0 

160 

0 

0 

165 

0 

0 . 

170 

0 

0 

175 

0 

0 

180 

0 

0 

185 

0 

0 


COURT FiEES. 
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SCHEDULE i-~(continued). 

Table of rates of ad valoreni fees, &c. — (continued). 


When the amount or value 


o€ the Ruhiect-matter 
exceeds 


' But does not exceed 


Proper Fee. 


A. 


Bs. 

3.200 

3.300 

3.400 

3.500 
3;600 

3.700 

3.800 

3.900 

4.000 
4,100 

4.200 

4.300 

4.400 - 

4.500 
4,G00 

4.700 

4.800 

4.900 

,000 

6,250 

6.500 

6,750 

6.000 

6.250 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 
-9,000- 

9.250 

9.500 

9.750 

10 , 000 ' 

10.500 

11,000 

11.500 

12,000 

12.500 


Bs. 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 

4.000 
4,100 
4,200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 

6.000 
6,250 

5.500 
6,750 
6,000 

6.250 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 
9,000 

9.250 

9.500 

9.750 
10,000 

10.500 
11,000 
11, .500 
12,000 

12.500 
13,000 


Es. 

A. 

p. 

190 

0 

0 

195 

0 

0 - 

200 

0 

0 

205 

0 

0 

210 

0 

0 

215 

0 

0 

220 

0 

0 

225 

0 

0 

230 

0 

0 

235 

0 

0 

240 

0 

0 

245 

0 

0 

250 

0 

0 

255 

0 

0 

260 

0 

0 

265 

0 

0 

270 

0 

0 

275 

0 

0 

285 

0 

0 

259 

0 

0 

305 

0 

0 

315 

0 

0 

325 

0 

0 

335 

0 

0 

345 

0 

0 

355 

0 

0 

365 

0 

0 

375 

0 

0 

385 

0 

0 

365 

0 

0 

405 

0 

0 

415 

0 

0 

425 

0 

0 

435 

0 

0 

415 

0 

0 

455 

0 

0 

465 

0 

0 

475 

0 

0 

490 

0 

0 

505 

0 

0 

520 

0 

0 

535 

0 

0 

550 

0 

0 

565 

0 

0 
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COVRT FEES. 


SCHEDULE L>-(contmuecl). 

Tahh of rates of ad valorem fees, &c. — (continued). 


When the amount or value 
of the subject-matter 
exceeds 


But does not exceed 


Proper Fee, 



Es. 

580 

695 

610 

'625 

640 

655 

-.670 

685 

700 

715 

730 

745 

-760 

776 

795 

815 

835 

855 . 

875 

895 

915 

935 

955 

975 

995 

1,015 

1,035 

1,055 

1,075 

1,095 

1,116 

1,135 

1,155 

1,175 

1 , 200 ’ 

1,225 

1,250 

1,275 

1,300 

1,325 

1,350 

1,375 

1,400 

1,425 


A. P. 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
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COURT FEES. 

SCHEDULE L — (continued). 


Tahle of rates of ad valorem fees, <fec. — (continued). 


"When the amount or value 
of the subject-matter 
exceeds 

But docs not exceed 

Proper Pee. 

Es. 

Bs. 

Es. 

A. 

p. 



1,450 

0 

0 

1,05,000 

1,10,000 

1,475 

0- 

0 


1,16,000 

1,600 

0 

0 

1,15,000 


1,525 

0 

0 

1,20,000 

1,26,000 

1,550 

0 

0 

1,25,000 


1,575 

0 

0 

1,30,000 

1,35,000 

1,600 

0 

0 

- 1,35,000 

1,40,000 

1,626 

0 

0 



1*,650 

0 

0 

1,45,000 

1,60,000 

1,676 

0 

0 

1,60,000 

1,66,000 

1,700 

0 

0 

1,65,000 

1,60,000 

* 1,725 

0 

0 

1,60,000 

1,65,000 

i,750 

0 

0 

1,65,000 

1,70,000 

1,776 

0 

0 


1,76,000 

1,800 

0 

0 

1,76,000 

1,80,000 

1,826 

0 

0 

1,80,000 

1,85,000 

1,860 

0 

0 


1,90,000 

1,876 

0 

0 

1,90,000 

1,96,000 

1,900 

O' 

0 

1,95,000 

2,00,000 

l;925 

0 

0 


2,05,000 

1,950 

0 

0 


2,10,000 

1,975 

0 

0 


2,16,000 

2,000 

0 

0 

2,15,000 

2,20,000 

2,026 

0 

0 

2,20,000 

2,26,000 

2,060 

0 

0 


2,30,000 

2,075 

0 

0 

2,30,000 

2,35,000 

2,100 

0 

0 

2,35,000 

2,40,000 

2,125 

0 

0 

2,40,000 

2,46,000 

2,150 

0 

0 

2,46,000 

2,50,000 

2,176 

0 

0 

2,60,000 

2,56,000 

. 2,200 

0 

0 

5,55,000 

2,60,000 

2,225 

0 

0 

2.60,000 

2,66,000 

2,250 

0 

0 


2,70,000 

2,275 

0 

0 

2,70,000 

2,75,000 

2,300 

0 

0 

2,76,000 

2,80,000 

2,326 

0 

0 

2,80,000 

- 2,85,000 

2,350 

0 

0 

. 2,86,000 

2,90,000 

2,375 

0 

0 • 


2,95,000 

2,400 

0 

0 

2,95.000 

3,00,000 

2,425 

0 

0 


3,05,000 

2,450 

0 

0 


3,10,000 

.2,475 

0 

0 . 

3,10,000 

3,15,000 

2,500 

0 

0 

3,15,000 

3,20,000 

2,525 

0 

0 
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COURT FEES. 


SCHEDULE L— (confciAWwl). 


TcMg of rates of ad valorem fees, <C’c.— (continued). 


When tin; amount or value 
of the subject mutter 
exceeds 

But docs not exceed 

Proper Fee. 

1 

Bs. 

Bs. 

Rs. A. P. 


3,25,000 

2,550 0 0 


3,30,000 

2,575 0 0 


3,3.5,000 

2,600 0 0 

3,35,000 

3,40,000 

2,625 0 0 

3,40,000 

3,45,000 

2,6.50 0 0 

3,45,000 

3,50,000 

2,675 0 0 

3,50,000 

3,55,000 

2,700 0 0 

3,55,000 

3,60,000 

•2,725 0 0 

3,60,000 

2,65,000 

2,750 0 0 

3,65,000 

3,70,000 

2,775 0 0 ■ 

3,70,000 

3,75,000 

2,800 0 0 

3,75,000 

3,80,000 

2,825 0 0 

3,80,000 

3,86,000 

2,850 0 0 

3,85,000 

3,90,000 

2,875 0 0 

3,90,000 

3,95,000 

2,9C0 0 0 

3,95,000 

4,00,000 

2,925 0 0 

4,00,000 

4,05,000 

• 2,950 0 0 

4,05,000 

4,10,000 

2,975 0 0 

4,10,000 


3,000 0 0 




COURT FEES. 


Ill 


SCHEDULE II. 
•Fixed Fees, 


Number. 


PR0I>ER Pbe. 


(n.) — When presented to any offi- 
cer of the Customs or Ex- 
cise Department or to any 
Mai'istrate by any person 
having dealings with the 
Government, and when the 
subject-matter of such appli- 
cation relates exclusively to 
those dealings ; 

or when presented to any offi- 
cer of land revenue by -any 
person holding temporarily- 
settled land under direct cn- 
gagcuient with Government, 
and when the subject-matter 
of the application of petition 
relates exclusively to such 
engagement ; 

or when presented to any Muni- 
cipal Commissioner under 
any Act for the time being 
in' force for the conservancy 
or improvement of any place, 
if the application or petition 
relates solely to such conser- 
vancy or improvement ; 

or when presented to any Civil 
Courtf other than a principal 
Civil Court of original juris- 
diction, or to any Cantonment 
Magistrate sitting as a Court 
of GivilJudicature under Act 
No. 111. of 1859, or to any 
Court of Small Causes consti- 
tuted under Act No. XT o? 
1865. or under Act No, XVI. 
of 1868, section twenty, or to 
a Collector or other officer of 
revenuein relation to any suit 
or case in which the amount 
or value of the subject-mat- 
ter is less than fifty rupees ; 
or when presented to any Civil, 
Criminal, or Revenue Court, 
or to any Board or Executive 
Officer for the purpose of ob- 
taining tt copy or translation 
of any judgment, decree, or j 
order passed by such Court, ' 
Board, or Officer, or of any 
other document j on record 
in such Court or Office. 


: 6 B. L. R., App. 137. 






COURT FEES.' 


SCHEDULE I L— (continued). 
Fixed Fees. 


Nombsr. 


Pnornn Fke. 


1. Application or petition- 


2. Application for leave to 

sne as a pauper 

3. Application for leave to 

appeal as a pauper 


4; Plaint or memorandum 
of appeal In a aviit to obtain 
possession under ActNo. XVI, 
of 1838, or Bombay Act No. 
V.^ of 1864 (<o give Mdmlat- 
ddrs' Courts jurisdiction in 
certain cases to maintain ex- 
isting possession or to restore 
possession to any party dis- 
possessed otherwise than by 
course of law.) 


(j.) — When containing n complaint 
or charge of anj’ offence other 
than an offence 'for which 
police-officors may, under the 
Griininnl Procedure Code, ar- 
rest without warrant, and pre- 
sented to any Criminal Court ; 
or when presented to a Civil, 
Criminal, or Revenue Court, 
or to a Collector, or anj^ reve- 
nue oflicei' having jurisdic- 
tion equal or subordinate to 
a Collector, or to any Magis- 
trate in his executive capa- 
city,- and not otherwise pro- 
vided for by this Act ; ■ 
or to deposit in Court revenue 
or rent ; 

or for determination b}’ a Court 
of the amount of compensa- 
tion to bo paid by a landlord 
to his tenant. 

(c.) — When presented to a Chief 
Commissioner or other chief 
controlling revenue or execu- 
tive authority, or to a Com- 
missioner of Revenue or Cir- 
cuit, or to unj’ chief officer 
charged with the executivo 
administration of a Division, 
and not otherwise provided 

for by this Act 

(d.) — When presented to a High 
Court 


(a.)— When presented to a District 

Court 

(6.)— When presented to a Commis- 
sioner or a High Court 


••• ••• ••• ••• 


Eight annas. 


One rupee. 
Two rupees. 
Eight annas. 

One rupee. 
Two rupees. 


Eight annas. 


COURT FEES. 
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SCHEDULE IL — (coutinued). 
Fixed Fees. 


Nhubbb. 


y 


5. Plaint or memorandnm 
of appeal in a aiiit to. estab^ 
lisb Of disprove a right of oo- 
cupR'ncy. 

6. Bail-bond or other in- 
strument of obligation not 
otherwise provided for by this 
Act, wljen given by the direc- 
tion of any Court or execu- 
tive authority. 

7. Undertaking under sec- 
tion forty-nine of the Indian 
Divorce Act. 

8. Petition of objection to 
assessment under the Indian 
Income Tax Act. 

9. Petition of- appeal un- 

der the Indian Income Tax 
A>ct ... ... ... 


10. Mnkhtdrndnmh or Ya- 
Icldatn&ina. 


'11. Memorandum of appeal 
when the appeal is not from 
an order rejecting a plaint.or 
from a decree or an order 
having the foree of a decree, 
and is presented — 


••• «•« ••• ••• 


••• ••• ••• 

Wlien presented for the conduct of 
any one case — 

(a.) — to any Civil or Criminal Court 
other than a High Court, or 
to any Revenue Court, or to 
any Collector or Magistrate, 
or other executive officer, 
exceptsnch as are mentioned 
in clauses (&) and (c) of this 
Number 

(6.) — to a Commissioner of Revenue, 
Circuit, or Customs, or to 
any officer charged with thtf 
executive administration of 
a Division, not being the 
chief revenue or executive 
authority 

(c.)— to a High Court, Chief Com- 
missioner, Board of Re- 
venue, or other chief con- 
trolling revenue or exe- 
cutive authority ... 

(a.) — to any Civil Court other than 
a High Court, or to any 
Revenue Court, or execu- 
tive officer other than the 
High Court, or chief con- 
trolling revenue or execu- 
tive authority 


Pbofbs Feb. 


Eight annas. 


One rupee. 


Eight annas. 


One rupee. 


Two rupees. 


Eight annas, 


0. 0. M.-15 
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COURT FEES. 

SCHEDULE TLHconiinued.) 
■Fitted Fees. 


Number. 


Memorandum, &o.-(€ 0 »td.) I| (60 to » Court oi Chief Com^ 

controlling executive or ro- 


Propeb. Fee. 


venue nuthority 


Two rupees. 


12. Caveat. 

13. "Application under Act 
No. X. of 1’859, section 
twentj'-six, or Bengal Act 
Nd. VI. of l8G2j section nine, 
or Bengal Act No. VIII. of 
1869, section seven.® 

14. Petition in a suit under 
the Native Converts’ Marriage 
Dissolution Actj 1866. 

15. Plaint or inemoranduni 
of appeal in a suit to obtain 
possession of a wife. 

16. Administration-bond. 

17. Plaint or memorandum 
of appeal in each of the fol- 
lowing suits : — 

i. to alter or . set aside (i 
summary decision or order of 
any of the Civil Courts not 
established by Letters Patent 
or of any Revenue Court : 

ii. to alter or cancel any 
entry in a register of the 
names of proprietors of re- 
vertue-paj'ing estates : 

iii. "to obtain a declaratory 
decree where no consequen- 
tial relief .is prayed 

Z' iv. to set aside an award 
, V. to set aside an adop- 
tion. 

vi. every other suit where 
-it is not possible to estiinati 
at a money-value the sub- 
ject-matter in dispute, ami 
which is not otherwise pro 
vided for by this Act. 

^ 18. Application under sec 
tion three hundred ami 
twenty-six of the. Code ot 
Civil Procedure. 

_ 19. Agreement under sec- 
tion three hundred and 
twenty-eight of the s 
. Code. 


Five rupees. 


Eight rupees. 


Ten rupees. 


Sic. Read ‘ tbirty-sevenl’ 


t See 8 B. L. B., App. 32. 


COVUT FEES. 


SOHEDULEII. (concluded). 

Fixed Fees. 


Number. 


20. Bver 3 ' petition under 
tlji- luditiu Divorce Act, ex- 

. cept petitions nudcr section 
forlj’-four of the snine Act, 
and every memorandum of 
appeal under section fifty* 
' live of the same Act. 

21. Plaint or memorandum 
of appeal under the Pdrsi 
hlnrriage and Divorce Act, 
1865. 
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THE INDIAN EASEMENTS ACT, 

NO. V. OF 1882. ■ 


Received the G.-G.'s Assent on the 17th Fbbeuaby 1882. ~ 

An Act to define and amend ilie law relating to Easements and Licenses, 


Wheheas it is expedient to define and amend the laiv relating to Ease- 

Proamble.- Licenses; It is hereby enacted as fol- 

lows : — 


Pheximinakv. 


1. This Act may be called "The Indian Ease- 
ments Act, 1882 

It extends to the territories respectively administered by the . Governor 

of Madras in Obuncil and the Chief Commissioners 
liOcnl extent. of the Central Provinces and Coorg ; 

and it shall come into force on the first day 
of July, 1882. 


Short title. 


Gommencoment. 


2. Nothing herein contained shall be deemed to affect any law not here- 
Savings. . by expressly repealed j or to derogate from — 

(а) any right of the Government to regulate the collection, retention, 
and distribution of the water of rivers and streams flowing in natural 
channels, and of natural lakes and ponds, or of the water flowing, collected, 
retained, or distributed in or by any channel or other work constructed at 
the public expense for irrigation ; 

(б) any customary or other right (not being a license) in or over im- 
moveable property which the Government, the public, or any person may 
possess irrespective of other immoveable property ; or 

(c) any right acquired, or arising out of a relation created, before this 
Act .comes into force. 


3. Sections 26 and 27 of the Indian Limitation Act, 1877, and the 
Eepeal of Act XV. of 1877, definition of " easemenV’ contained in that Act, 
sections 26 and 27. are repealed in the territories to which this Act 

■ extends. All references in, any Act or Regulation to the said sections, or to 
sections 27 and 28 of Act No. IX. of 1872, shall, in such territories, be read 
as made to sections fifteen and sixteen of this Act. 


CHAPTER I. — Op Easements 

4. An easement is a right which the owner or occupier of certain land 
■a tr a ■ posscsses, BS such, for the beneficial enjoyment of 
"Easement denned, land, to do and continue to do something, oi- 

to prevent and continue to prevent something being done, in, or upon, or in 
respect of, certain other land not his own. 
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easements. 


The land for the beneBcial enjoyment of which the right exists is called 

ineianui the dominant heritage, and the owner or occupier 

thereof the dominoot owner ; the loud on which the- 
liaWlity is imposed is called the servient heritage, and the owner or oconpier 
thereof the servient owner. 

ExplancUimi . — In the 6rst and second clauses of this section, the ex-- 
pression “land”, includes also things permanently attached to the earth ; tlie 
expression “ beneficial enjoyment” includes also possililo convenience, 
advantage, and even a mere amenity; and the expression “to do something 
includes removal and appropriation by the dominant owner, for the benehcial 
enjoyment of the dominant heritage, of any part of the soil of the servient 
heritage, or anything growing or subsisting thereon. 

Illustrations. 


(a.) A, as the owner of a certain Ijourc, has a right of waj' tlnthcr over his 
neighbour B’a land for purposes connected with the betiuficial enjoyment of the 
house. This is an easement. 

. (6.) A, as the owner of a certain house, has the right to go on his uciglihoiir 

B’s laml, and to take water for tlie purpoaes'of his household out of a spring ihcru- 
in. This is an easement. 

(c.) A, as the owner of a certain hoiiso, has the right to conrlnct walor from 
B’s sireiun to supply the fountaius in the garden attached to the house. This is an 
easement. 

(d.) A, as the owner of a certain house and farm, has the right to graze a cer- 
tain ntunber of bis own cattle on B’a field, or to take, for tbo purpose of being used 
in the house, by himself, Ids family, guests, lodgers, and servants, water or fish out 
of C’s tank, or timber out of D’s wood, or to use, for the purpose of manuring his 
land, the loaves which have fallen from the trees on E’s land. These are case- 
ments. 

(e.) A dedicates to the public the right to ocenpj' the surfaco of certain land 
for tlie purpose of passing and re-passing. This right is not an easement. 

(/.) A is bound to cleanse a watercourse running through his land, and keep 
it free from obstruction for tbo benefit of B, a lower riparian owner. Tin's is not 
an easement. 


Continuous and discontinu- g. Easements are either continuous or discon- 

ous, apparent and non-appa- j.- ^ t. 

rent, easements. tinuous, apparent or noii-appareiit. 

A continuous easement is one whose enjoyment is, or may be, continual 
without the act of man. 

A discontinuous easement is one that needs the act of man for its 
enjoyoient. 

Ah. apparent easement is one the existence of which is shown by . some 
permanent sign which, upon careful' inspection by a competent person, would 
be visible to him. 

A non-app^renfc easement is one that has no such sign. 


Illustrations. 

(a.) A right annexed to B’s house to receive light by the windows without 
Obstruction by his neighbour A. This is a continuous casement. 

' A right of way annexed to A’s house over B’s land. This is a discon- 
tinuous easement. (' 

aunexcd to A’s land to lead water thither across B’s land by an 
iinon 1 • off water thence by a drain. The drain would be discovered 

p-arent ea?mertr°^'°° matters. The.se are ap- 

Tbis^B i ® building on- his own land, 
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6. An easement may be pei-manent, 6f for a term of years or other 

Easoment tor limited time limited period, or subject to periodical interrup- 
or on condition. tion, or exercisable only at a certain place, or at 

certain times, or between certain hours, or for a particular purpose, or on 
condition that it shall commence or become void or voidable on the happening 
of a specified event or the performance or non-performance of a specified act. 

Easemontsrestrictiveof cer- 7. Easements are restrictions of one or other 
tain rig;ht8. of the following rights (namely) ; — 

(o.) The exclusive right of every owner of immoveable property (subject 

ExcluBivo right to enjoy. *0 enjoy 

and dispose of the same and all products thereof 
' and accessions thereto. 

(6.) The right of every owner of immoveable property (subject to any law 
_ Rights to advantages aris- for the time being in force) to enjoy without dia- 
ing from situation. turbancc by another the natural advantages aris- 

ing from its situation. 


1882. 
Act 5. 


Illustrations of the Rights above referred to. 

(a.) Ti )0 exclu.'iivo ri^lit of every owner of land in n town to build on such 
land, snlijci't to any ninnicipal law for the time being in force. 

(ft. j The rigiit of every owner of land that the air passing thereto shall not be 
unveasonahly polluteil by other persons. 

(c.) The right of every owner of a bouse that his physical comfort shall not be 
interfered with materially and unreiisonably by noise or vibration caused by any 
other person. 

(d.) The right of every owner of land to so much light and nir as pass verti- 
dally Iherato. 

• (c.) The right of every owner of land that such land, in its natural condition, 
shall have the support naturally rendered by- the subjacent and adjacent soil of 
another person. 

Ea-planation.—Liitid is in its natural condition when it is not excavated and not 
subjected to artificial pressure; and the “ subjacent and ad jacent soil ” mentioned in 
•this illustration means such soil only as in its natural condition would support the 
dominant heritage iu its natural condition. 

(/.) The right of every owner of land that, within his own limits, the water 
which naturally passes or percolates by, over, or through his land, shall not, before 
so passing or percolating, be unreasonably polluted by other persons. 

(ff.) The right of every owner of land to collect and dispose within his own ‘ 
limits of all water under the land which docs not pass in a defined channel, and. all 
water on its surface which does not pass in a defined channel. 

(ft.) The right of every owner of land that the water of every natural stream 
wbicii passes by, tlirougb, or over his land in a defined natural channel shall be al- 
lowed by other persons to flow within such owner’s limits witliont' interruption and 
without material alteration in qnantitj', direction, force, or temperature ; the right 
of every owner of land abutting on a natural lake or pond into ,or out of which a 
natural stream flows, that the water of snob lake or pond shall be allowed by other 
persons to remain within such owner's limits without material alteration in quantity 
or temperature. 

(i.) The right of, every owner of upper land that water naturally rising in, or 
falling on, such land, and not passing in defined channels, shall be allowed by the 
owner of adjacent lower land to rua naturally thereto. 

(/.) The right of every owner of land abutting on a natural stream, lake, or 
pond to use and consiiinc its water for drinking, household purposes, and watering 
his cattle and sliccp ; and the right of every such owner to use and consume the 
water for irrigating such land, and for the purposes of any manufactory situate 
thereon, provided that ho does not thereby cause materal injury to other like owners. 

Explanation . — A natural stream is a stream,’ whether periiianeut or intermittent, 
tidal or tideless, on the surface of hind or underground, which flows by the opera- 
tion of nature only, and in a uutumi and. known course. 
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EASEMENTS. 


OHAPTEE II. 

The Imposition, Acquisition, and TitANSFisn op Easements. 

8. An easement may be imposed by any one in the circumstances, and 

• * Anon to the extent, in and to wliicli lie may transfer liis 

meni° * interest in the heritage on ^Yhich the liability is to 

be imposed. 

Illustrations. 

(a.) A is tenant of B’s land tinder a lease for an unoxpircd term of twenty 
years' and has power to transfer his interest under the lease. A may impose an ease- 
ment on tlieland to continue during the time that the lease exists or for any shorter 

peiiod^. ^ tenant for his life of certain land with remainder to B absolutely. - A 
cannot, unless with B^s consent, impose an easement thereon which will continue 
after the determination of his life-interest. 

(c.) A, B, and 0 arc co-owners of certain land. A cannot, without tho consent 
of B and C, impose an easement on the land or on anj' part thereof. 

(d.) A and B are lessees of tho same lessor, A of a field X for a term of fi \’0 
yearsi arid B of a field Y for a term of ten j’enrs. A’s interest under his lease is 
transferable ; B's is not. A may impose on X, in favour of B, a right of way 
terminable with A’s lease. 

9. Subject to the provisions of section eight, a servient owner may im- 

pose on the servient heritage any easement that 
Servient owners. ]gggp„ utility of the existing ca.scment. 

But he cannot, without the consent of the dominant owner, impose an ease- 
tnent on the servient heritage which would lessen such utility. 

Illustrations. 

(a.) A has, in respect of his mill, a right to the uninterrupted flow thereto, from 
sunrise to noon, of the water of B’s stream. B may grant to 0 the right to divert 
the water of the stream from noon to sunset : provided that A’s supply is not there- 
by diminished. 

(6.) A lias, in respect of his lionse, a riirht of way over B’s land. B may grant 
to C, as the owner of a ueighlioiiring farm, the riglit to feed liis cattle on the grass 
growing on the way ; provided that A’s riglit of way is not thereby obslruotcd. 

10. Subject to the provisions of section eight, a lessor may impose, on. 
T property leased, any easement that does not 

derogate from the rights of the lessee as such, and 
a mortgagor may impose, on the property mortgaged, any easement that does 
not render the secmdty insufifleient. But a lessor or mortgagor cannot, with- 
out the consent of the lessee or mortgagee, impose any other easement on. 
such property, unless it be to take effect on the termination of the lease or 
the redemption of the mortgage. 

Explaiiatio^i. — A security is 'insufficient within the meaning of the sec- 
tion unless the value of the mortgaged property exceeds by one-third, or, if 
consisting of buildings, exceeds by one-half, the amount for the time being 
due on the mortgage. 

O O 


11. Eo lessee or other person having a derivative interest may impose 

•Lessee. property held by him as such an easement 

to take effect after the expiration of his own in- 
terest, or in derogation of the right of the lessor or the superior proprietor. 

12. An easement may be acquired by the owner of the immoveable pro- 

mSs? beneficial enjoyment of wliich the' 

right is created, or on his behalf, by any person- in. 
possession of the same. 
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^ Onn of two Of more co-owners of immoveaWe property xnay, as such, 
With or without the consent of the other or others, acquire an easement for 
the beneficial enjoyment of such property. 

.N'o lessee of immoveable property can acquire, for the beneficial enjoy- 
ment of otlier immoveable property of his own, an easement in .or over the 
property comprised in his lease. 

Ensenionts of necessity and 13. Where one person transfers'or bequeaths 

qttani easements. ^ ' immoveable property to another, — 

(а) if an easement in other immoveable property of the transferor or 
testator is necessary for enjoying the subject pf the transfer or bequest, the . 
transferee or legatee shall be entitled to such easement ; or 

(б) if such an easement is apparent and continuous, and necessary for 
enjoying the said subject as it was enjoyed when the transfer or bequest took 
effect, the transferee or legatee shall, unless a different intention is expressed 
or necessarily implied, be entitled to such easement ; 

(c) if aii easement in the subject of the transfer or bequest is necessary 
for enjoying 'other immoveable property of the transferor or testator, ' the 
transferor or the legal representative of the testator shall be entitled to such’ 
easement] or 

('0 such an easement is apparent and continuous, and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest 
took effect, the transferor, or the legal representative of the testator, shall, 

- unless a different intention is expressed or necessarily implied, be entitled to 
such easement. 

Where'a partition is made of the joint property of several persons, — 

(c) if an easement over the share of one of them is necessary for enjoy- 
ing the share of another of them, the latter shall be entitled to such ease- 
ment ] or 

(/) if such an easement is apparent and continuous, and necessary for 
enjoying the share of the latter as it was enjoyed when the partition took 
effect, he shall, unless a different intention is expressed or necessarily implied, 
be entitled to such easement. 

The easements mentioned in this section, clauses (a), (c), and ^(e), are 
called easements of necessity. 

. Where immoveable property passes by operation of law, the persons 
from and to whom it so passes are, for the purpose of this section, to be 
deemed, respectively, the transferor and transferee. 

llhislrations, 

(a) A sells B a field then used for 'agricultural purposes only. It is inacces- 
sible expect bj' passing over A’s adjoining land or by trespassing on the land ^of a 
stranger. B is entitled to a right of way, for agricultural purposes only, over A's 
adjoining land to the field sold. 

(b.) A, the owner of two fields, sells one to B, and retains the other. The 
field retained was at the date of the sale used for agricultural purposes only, and 
is inaccessible except by passing over the field sold to B. A is entitled to a right 
of way, for agricultural purpose only, over B’s field to the field retained. 

(c.) A sells B a house with windows overlooking A’s land, which A retains. 
,The light which passes over A’s land to the windows is necessary for enjoying tlie 
house as it was enjoyed -when the sale took' effect. B is entitled to the light, and A 
cannot afterwards obstruct it by building on his land. 

(d.) A sells B a house with windows overlooking A’s land. The light passing 
over A’s land to .the windows is necessary for enjoying the house as it was enjoyed 
when the sale took effect. Afterwards A sells the land to 0. Here 0 cannot ob- 
struct tlie'light- by building on tlie land, for he takes it subject .to the burdens, to 
which it was subject in A’s hands. 

0. 0. M.— 16 


1882: 

5 , 

t 
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fcl A is the owner of ft honsp an»i nrljoininp: lend. Tho lioiiHO line window^ 
oTcrlooking the land, A eimultancoHMly sells the house to B, ftnd the land lo U. 
The licht passms; over the land is necesftnry for enjoying the honso as it was enjoy- 
ed- when the sale took effect. Ucro A impliedly grants B a nght to the 
G takes tlie land subjeot to the restriction that ho snay not build so ns to obstruct 

such li JiU owner of n. house and adjoining land. The house Ims windows 

overlooking the land. A, retaining the house, sells the land to B, without expressly 
reserving any easement. The light passing over the land is necessary for enjoying 
the liouso as it was enjoyed when the sale look effect. A is entitled to the light, 
and B cannot luiild on the land so ns to obstruct such light. _ . , « • 

(fl.) A, the owner of a houso, sells B a factory built on adjoining land. B is 
entitled, as against A, to pollute tbo air, when necessary, with smoko and vapours 

from the factory. ,, ,, i . • 

(/t.) A, the owner of two adjoining hQU6o.s, Y and Z, sells i to B, and retains 
Z. B is entitled to the benefit of all the gutters and drains common to the two 
houses and necessary for enjoying Y as It was enjoyed wlicn the sale took effect, 
and A is entitled to tiio benefit of all the gutters and drains common tu the two 
houses and necessary for enjoying Z as it was enjoyed when the salo^ took effect. 

(i.) A, the owner of two adjoining buildings, sells one to B, retaining the other. 
B is untitled to a right to lateral support from A’h building, and A is entitled lo a 
right to lateral support from B's building. 

{j.) A, the owner of two adjoining buildings, sells one to B, and the other to 
C. C is entitled to lateral support from B’s building, and B is entitled to lateral sup- 
port from C’s building. 

(&.) A grants lands to B for the purpose of building a house thereon. B is 
entitled to such amount of lateral and subjacent support from A’s land us is neces- 
sary for the safety of the house. 

(f.) Under the Land Acquisition Act, 1870, a Railway Company compulKorily 
acquires a portion of B’s land for the {»urpo.so of making a siding. Tim Company 
is entitled to such amount of lateral support from B’s adjoining land ns is essential 
for the safety of the siding. 

(in.) Owing to the pavlilioa of joint property, A becomes the owner of im 
upper room in a building, and B becomes the owner of the portion of the bniidiitg 
immediately beneath it. A is entitled to such amount of vcrlictil support from B’s 
portion as is essential for tbo safety of the upper room. 

(ji.) A lets a honso and grounds to B for a particular business. B has no access 
to them other than by crossing A’s land. B is outitiu.l tu a right of way over that 
land suitable to the business to bo carried on by B in the house and grounds. 

14. When right to a way of necessity is created under section thirteen, 
Direction of way of nocos- the transferor, tile legal representative of the 
_ testator, or the owlier of the share over -which the 

I'ight is exercised, as the case may be, is entitled to sot out the way j but it 
must be reasonably convenient for the dominant ou-ner. 

When the person so entitled to set out the way refuses or neglects to do 
so, the dominant owner may sot it out. 

16. Where the access and use of light or air to and for any building 
Acquisition by ,prcsorip. have been peaceably enjoyed therewith, as an ease- 
, ment, without interruption, and for twenty years, 

and where support from one person's land, or things affixed thereto, has 
been peaceably received by another person’s land subjected to artificial pres- 

sure, or by things affixed thereto, as an easement, without interruption, and 
for twenty years, 

yliere a right of way or any other easement has been peaceably and 

of righrShou/int”^ person claiming title thereto, as an easement, and as 
or rignt, without interruption, and for twenty I'ears 
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' ’ Each of the said periods of twenty years shall be taken to be a period 1882. 

ending within two years next before the institution pf the suit wherein the 

claim to which such' period relates is contested. Act 5. 

Explanation I. — Nothing is an enjoyment within the meaning of this 
section when it has been had in pursuance of an agreement with the owner 
or occupier of the property over which the right is claimed, and it is apparent 
from the agreement that such right has not been granted as an easement, or, 
if granted as an easement, that it has been granted for a -limited period, or 
subject to a condition on the fulfilment of which it is to pease. 

Explanation II. — Nothing is an interruption within the meaning of this 
section unless where there' is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimant, and 
unless such obstruction is submitted to or acquiesced in for one year after 
the claimant has notice thereof and of the person making or authorizing the 
same to be made. 

Explanation III. — Suspension of enjoyment in pursuance of a contract 
between the dominant and servient owners is not an interruption within the' 
meaning of this section. 

Explcmation IV. — In the case of an easement to pollute water, the solid 
period of twenty years begins when the pollution first prejudices perceptibly' 
the servient heritage. 

When the property over which a right is claimed under this section 
belongs to Government, this section shall be read as if, for the words “ twenty 
years,” the words “ sixty years,” were substituted. 

Illustrations. 

(a.) A suit is brought in 1883 for obstiuoting a right of way. The defendant 
a'dinits the obstruction, but denies the right of way. The plaintiff proves that the 
riglit was peaceably and openly enjoyed by him, claiming title thereto as an ease- 
ment and as of right, without interruption, from 1st January, 1862, to 1st January,- 
1882. - The plaintiff is entitled to judgment. , 

(&.) In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that for a year of that time 
the plaintiff was entitled to possession of the servient heritage as lessee thereof, and 
enjoyed the right us such lessee. The suit shall bo dismissed, for the right of way 
has not been enjoyed “as an easement” for twenty years. 

(c.) In a like suit the plaintiff shows that the right was peuceably.and openly 
enjoyed by him for twenty years. The defendant proves that the plaintiff on one 
occasion during the twenty years had admitted that the user was not of right, and 
asked his leave to enjoy the right. The suit shall be dismissed, for the right of way 
has not been enjoyed “ as of right " for twenty years. 

16- Provided that, when any land upon, over, or from which any ease- 
Exolusion in favour of re- ment has been enjoyed or derived, has been held 
vorsionor of servient heritage, under, or by virtue of any interest for life, or any 
term of years exceeding three years from the granting thereof, the time of 
the enjoyment of such easement during the continuance of such interest or 
term shall be excluded in the computation of the said last-mentioned period 
of twenty years, in case the claim is, within three years next after the deter- 
mination of such interest or term, resisted by the person entitled, on such, 
determination, to- the said land. 

Illustration. 

A sues for a declaration that he js entitled to a right of way over B’s land. A 
proves that he has enjoyed the right for twenty-five years but B .shows that during 
ten of thefie years C had a life-interest in the land’; that on O’s death B became en- 
titled to the land.; and that within two years after O's death he contested A’s claim 
to the right.' The siiit must be dismissed, as A. with reference to the provisions of 
this section, has ouly proved enjoyment for fifteen years. 
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nights whiob cannot bo no 
■quired by presewptfon. 


17. Easements acquired under section fifteen 
are said to bo acquired by prescription, and are 
called pi’escriptive rights. 

JiTone of the following rights can be so acquired : — , . . c 

(а) a ri«ht which would tend to the total destruction of the subject of 
the right, or the property on which, if the acquisition were made, liability 

would be imposed ; ^ e i 

(б) a right to the free passage of light or air to an open space oi grouna ; 

(c) a right to surface-water not flowing in a stream, and nob permanent- 
ly collected in a pool, tank, or otherwise; 

(eft a right to underground water not passing in a defined channel. ^ 

18. An easement may be acquired in virtue 
of a local custom. Such casements aro called cus- 
tomary casements. 

Illustrations. 


Customaiy easements. 


(a.) By the custom of n certain village every cultivator of village land is en- 
titled, as such, to graze his cattle on the common pasture. A having bcconip the 
tenant of a plot of uncultivated land in the village breaks up and cultivates that 
plot. Ho thereby acquires an cosoment to graze his cattle in accordance with the 
custom. 

(6.) By the custom of a certain town no owner or occupier of a house can open 
a new window therein so as substantially to invade his nciglibnur's privacy. A 
builds a house in the town near B’s house. A thereupon acquires an casement that 
B shall not open new windows in his house so as to command a view’ of the portions 
of A’s house which are ordinarily excluded from observation, and B acquires a liko 
easement with respect to A’s house. 

19. Where the dominant heritage is transferred or devolves, by act o£ 
Transfer of dominant hori- parties, or by operation of law, the transfer or 
tago passes oaseraont. devolution shall, unless a contrary intention ap- 

pears, be deemed to pass the easement to the person itr whoso favour tho 
transfer or devolution takes place. 

Illustration. 


A has certain land to which a right of way Is annexed. A lets tho land to B 
for twenty years. The right of way vests in B and his legal represoutativo so long 
as tho lease continues. 


CHAPTER III. 

The Incidents op Easements. 

. 20. The rules contained in this chapter are controlled by any contract 

Eules controlled by con- between the dominant and servient owners relating 
tract or titlo. to the servient heritage, and by the provisions of 

the instrument or decree (if any) by which the casement referred to Avas im- 
posed. 

And when any incident of any customary easement is inconsistent with 
inoMentsof onstomary ease- such rules, nothing in this chapter shall affect such 

incident. 

21. An easement must not be used for any 
purpose not connected with the enjoyment of tho 
dominant heritage. 

Illustrations. 

for the benafiQial enjoyment enjoyment of which is not necessary 

of passing to and from Z. notnise the easement for the purpose 


ments. 

Bar to use ■ unconnected 
with enjoyment. 
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(5 ) A, as owner of a certain house,- lias a risfht of way to and from it. For the. 
purpose of passim? to and from tlie liouae, the ritfht may be used, not, only by A, 
blit by the tnenibors of his famil}’, his guests, lodgers, servants, workmen, visitors', 
nnd.onatomera ; for this.is a purpose connected with the enjoyment of tlie dominant 
heritage. So, if A lets the house, lie may use the right of way for the purpose of 
collecting the rent and seeing that the house is kept in repair. 

22. The dominant owner must exercise his right in the .mode which is 
least onerous to the servient owner ; and when the 
exercise of an easement can, without detriment 
be confined to a determinate part of the servient 
heritage, such exercise shall, at the request of 'the 
servient owner, be so confined. 

Ittustrations. 

(a.) A has a right of way over B’s field. A must enter the way at either end, 
and not at any intermedinle point. 

(6.-) A has a right annexed to his house to out thatching-grass in B’s swamp. 
A,, wiien exercising his easement, must cut the grass so that the plants may not be 
destroyed. 

23. Subject to the provisions of section twenty-two, the dominant owner 
BiRht to alter mode of en- may, from time to time, alter the mode and place 

joyment. of enjoying the easement, provided that he does 

not thereby impose any additional burden on the servient heritage. 

Exception . — ^The dominant owner of a right of way cannot vary his line 
of passage at pleasure, even though he does not thereby impose any addi- 
tional burden on the servient heritage. 

Illustrations. 

(a.) A, the owner of a saw-mill, has a right to o flow of water Rufficient to 
work the mill. He may convert the saw-mill into a corn-mill, provided that it con 
be worked by the same amount of water. 

(b.) A has a right to discharge on B’s land the rain-water from the eaves of A’s 
house. This does not entitle A to advance bis eaves if, by so doing, he- imposes a 
greater burden on B’s land, 

(c.) A, ns the owner of a paper-mill, acquires a right to pollute a stream by 
pouring in the refuse-liquor produced by making in the mill paper from rags. He 
may pollute the stream by pouring in similar liquor produced by making in the mill 
paper by a new process from bamboos, provided .that he does nbt substantially 
increase the amonut, or injuriously change the nature', of tlie_ pollution'. 

(d.) A, a riparian owner, acquires, as against the lower riparian owners, a pre- 
Bcriptiyo right to pollute a stream by throwing saw-dust into it. This does not 
entitle A to pollute the stream by discharging into it poisonous liquor. 

24. The dominant owner is entitled, as against the servient owner, to do 
Itight to do acts to aoouro all acts necessary to secure the full enjoyment of 

enjoyment. the easement j but such acts must be done at such 

time and in such manner as, without detriment to the dominant owner, to 
cause the servient owner as little fnoonvenience as possible and the dominant 
owner must repair, as far as practicable, the damage (if any) caused by the 
act to the servient heritage. 

Rights to do acts necessary to secure the full 
Accessory rights. enjoyment of an easement are called accessory 

tighter'' 

Illustrations. j 

(o.) A has an easement to lay pipes .in B’s lond to convey water to A’s cistern. 
A may enter and dig the land in order to mend the pipes, but he . must restore the 
surface to its original state. 


Exercise of easement. 

to the dominant "owner, 

Confinement of exercise of 
easement. 
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a 1 A has an easement nf a drain tbrouffh B’a land The sewer with which 

the drain colmnunicates is altered. A may enter upon B s land and alter the (ham 

to adapt it to the new sewer, provided that he docs not thereby impose an) ad 

tion.il bn^t ^ certain house, has a right of way over B’s land. I he 

wav IS ont of repair, or a tree is blown down and falls across it. A may enter on 

B's land and repair the way or remove the tree from it. i j n i „ 

(d ) A, as owner of a certain field, has a right of way over B s land. B renders 
the a\iy impassable. A may deviate from the way and pass over the adjoining land 

of B, provided that the deviation is reasonuhlc. n. r 1 1 a 

(e.) A, as owner of a certain house, has a right of way over B s field. A may 

remove rocks to make the way. mi n • a 

(/.) A has an easoment of support from B’s wall. The wall gives way . A 

mav enter upon B’s land and repair the wall. • .id 

(o.) A has an easement to have his land flooded hy means of a dam in B s 
stream. The dam is half swept away by an inundation. A may enter upon B s 
land and repair the dam. 

25. The expenses incurred in constructing works, or making repairs, or 

Liability for expenses no- doing any other act necessary for tlio use or pro- 
cessary for preservation of serration of an easement, must be def rayed by the 
easement. dominant owner. 

26. Where an easement is enjoyed hy means of an artificial work, the 
Liability for damage from dominant owner is liable to make compensation 

want of repair. - for any damage to the servient heritage arising 
from the want of repair of such work. 

27. The servient owner is not bound to do anything for the benefit of 
Sorviont ownor not bound the dominant heritage, and he is entitled, as against 

to do anything. the dominant owner, to use the servient heritage in 

any way consistent with the enjoyment of the casement ; but he must nob 
do any act tending to restrict the easement or to render its exercise less 
convenient. 

Illusfrations. 

(a.) A, ns owner of a house, has a right to lead water and Rcnd-sewngc through 
B’s land. B is not bound as servient owner to clear the wntercourse or scour tl.o 

sewer. 

(^•) ^ grants a right of way through his land to B as ownor of a field. A may 
feed his cattle on grass growiug on the way, provideil that B’s right of way is not 
thereby obstructed ; hut he must not build a wall at the end of his land so as to 
prevent B from going beyond it, nor must he narrow the way so ns to render the 
exercise of the riglit less easy’ than it was at the date of the grant. 

of his hou.se, is entitled to an casement of support from B’s 
wall. B IS not bound as servient owner to keep the wall standing and in repair 
, But be must not pull down or weaken the wall so as to make it incapable of reiulcr- 
mg the necessary support. 

(d.) A, in respect of his mill, is entitled to a watercourse through B’s land B 
must not drive stakes so as to obstruct the watercourse. 

w 1 ’ T o** ‘8 entitled to a certain quantity of Hglit passino- 

S V„” m,® (lighr* “““ ““ 

28. With respect to the extent of easements and tlie mode of their 

Extent of oasomonts. enjoyment, the following provisions shall take 

eflect : 

Easement of necessity casement of necessity is co-extensive with 

the necessity as it existed when the easement was 
Biiposcd. 
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’ The extent of any other easement and the mode of its enjoyment must 1882, 

reference to the probable intention 
of^ the parties, and the purpose for which the 
right was imposed or acquired. 

In the absence of evidence as to such intention and purpose — 

•p. , (o) a right of way of any one kind does not 
® ‘ include a right of way of any other kind : 

. (6) the extent of a right to the passage of light or air to a certain 
Eight to light or air ac- window, door, or other opening imposed by a 
quircd by grant. testamentary or non-testamentary instrument, is 

the quantity of light or air that entered the opening at the time the testator 
died or the non-testamentary instrument was made : 

(n) the extent of a prescriptive right to the passage of light or air to a 
Presoriptivo right to light certain window, door, or other opening, is that 
or »ir. quantity of light or air which has been accustomed 

to enter that opening during the whole of the prescriptive period irrespec- 
tively of the purposes for which it has been used : 

(f.f) the extent of a prescriptive right to pollute air or water is the 
extent of the pollution at the commencement of 
the period of user on completion of which the right 
arose: and 

(e) the extent of every other prescriptive right and the mode of its 
enjoyment must be determined by the accustomed 
user of the right. 

29. The dominant owner cannot, by merely altering or adding to the 
Increase of easement. dominant heritage, substantially increase an ease- 
ment. 

Where an easement has been granted or bequeathed so that its extent 
shall be proportionate to the extent of the dominant heritage, if the domi- 
nant heritage is increased by alluvion, the easement is proportionately in- 
creased, and if the dominant Witage is diminished by diluvion, the easement 
is proportionately diminished. 

Save as aforesaid, no easement is affected by any change in the extent of 
the dominant or the servient heritage. 

Illustrations. 


Frescrii>tiTO right to pollute 
air and water. 


Other prescriptive rights. 


(a.) A, the owner of a mill, has acquired a prescriptive right to divert to his 
mill part of the water of a stream. A alters the machinery of his mill. He cannot 
thereby increase his right to divert water. 

(b.) A has acquired an easement to pollute a stream by carrying on a manufac- 
ture on its banks by which a certain quantity of foul matter is discharged into it. 
A extends his works, and thereby increases the quantity discharged. He is respon- 
sible to the lower riparian owners for injury done by such increase. 

(c.) A, as the owner of .a farm, has a right to take, for the purpose of manur- 
ing his farm, leaves which have fallen from the trees on B’s land. A buys a field, 
and unites it to his farm. A is uot thereby entitled to take leaves to manure this 
field.' 

30. Where a dominant heritage is divided between two or more persons, 
Partition of dominant heri- the .easement becomes annexed tO' each of the 
tage. shares, but not so as to. increase substantially the 

burden on the servient heritage ; provided that such annexation is consistent 
with the terms of the instrument, decree, or revenue proceeding (if any) 
under which the division was made, and in the case of prescriptive rights, 
with the user during the prescriptive period. 
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Jllusiratiom. 

Ca.l A house to which a riglit of way by a particular palli ifi annoxorl is divided 
into two parts, one of wliieh is ftiuiited to A, tlie other to B. Laclj is enlilled, m 

respect of liis part, to a right of way by the paino path. _ 

• 1 A lionse to wltich is annexed Hie right of drawing water from a well to 

the extent of Gftv buckets a day is divided into two distinct lieritagcs, one of wbich 
is eranted to A, tlie other to B. A and B arc caeli entitled, in respect of Ins huri- 
tage, to draw from the well fifty buckets a day ; but the amount drawn by both 

must not exceed fifty buckets a day. . i.,. n i 

(c.) A, having in respect of his house an casement of light, diyidcs the liouso 

into Uuee distinct heritages. Each of these continues to have the right to have its 
windows unobstructed. 

31. In the case of excessive user of an ensoment tlio servient owner 
Obstruction in case of ox- may, without prejudice to any other remedies to 
cessivo user. which he iiitiy bc entitled, obstruct the user, but 

only on the servient heritage ; provided that such user cannot bc obstructed 
wlicn the obstruction would interfere witli the lawful enjoyment of the case- 
ment. 

Illustration. 


A, having a right to the free passage over B’s land of light to four windows 
six feet by four, increases their sissc and number. It is impossible to ob.strnel tho 
passage of light to the new windows without also ohsfrncling the. passage of light 
to the ancient windows. B cannot obstmet the excessive user. 


CHAPTER IV. 

The Disturbance op Easements. 

32. The owner or occupier of the dominant heritage is entitled to enjoy 
Right to enjoyment with- the easement without disturbance by any other 

out uisturbance. person. 

Illustration. 

A, as owner of a house, has a right of way over B’s land. C unlawfully enters 
on-B’s land, and obstructs A in his right of way. A may sue C for compensation, 
not for the entry, but for tbo obstruction. 

33. The owner of any interest in tlie dominant heritage, or the occupier 
Suit for disturbance of ease- of such heritage, may institute a' suit for compon- 

sation tor the disturbance of the easement or of 
any right accessory thereto ; provided that the disturbance has actually 
caused substantial damage to the plaintiff. 

Explanation I. — ^The doing of any act likely to injure the plaintift' by 
affecting the evidence of the easement, or by materially diminishing the 
^value of the dominant heritage, is substantial damage within the meaning 
of this section and sebtion thirty-four. 

Explanation //.—'Where the easement disturbed is a right to the free 
passage of light passing to the openings in a house, no damage is substantial 
within the meaning of this section, unless it falls within the first Explana- 
tion, or interferes materially with the physical comfort of the plaintitf, or 
.prevents him from carrying on his accustomed business in the dominant 
heritage as beneficially as he had done previous to instituting the suit.. 

Explanation III, — Where the easement disturbed is a right to the free 
passage of air to the openings in a house, damage is substantial within the 
meaning of this section if it interferes materially with the physical comfort 
of the plaintiff, though it is not injurious to his health. 
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Illustrations. 

(a.) A places a permanent obatrnction in a path over ■which B, as tenant of C’s 
honse, baa a riglit of way. Tliis is substanlial damage to C, for it may affect the 
endenoe of Ins reversionary right to the casement. 

(b.) A, afT owner of a house, lias a right to walk along one side of B’s house. 
15 builds a verandah overhanging the way about ten feet from the ground, and so as 
not to occasion any inconvenience to foot-passengers using the way. This is not 
substantial damage to A. 

5 34. The removal of the means of support to which a dominant owner 

When cause of action arises entitled does not give rise to a right to recover 
for removal or support. compensation unless and until substantial damage 

is actually sustained. 

; 35. Subject-to the provisions of the Specific Relief Act, 1877, sections 

Injunction to restrain dis- ^ inclusive), an injunction may be 

turbance. granted to restrain the disturbance of an ease- 

ment — 

(o) if the easement is actually disturbed, — when compensation for such 
disturbance might be recovered under this chapter : 

(6) if the disturbance is only threatened or intended, — when the act 
threatened or intended must necessarily, if performed, disturb the easement. 

36. Notwithstanding the provisions of section twenty-four, tlie dominant 
'Abatement of obstruction owner cannot himself abate a wrongful obstruction 
of easement. of an easement. 


CHAPTER V. 

' The Extinction, Shspbnsion, and Revival op Easements. 

37. When, from a cause which preceded the imposition of an easement, 

Extinction by dissolution of 'Jf imposed ceases to have 

right of servient owner. any right m the servierit heritage, the easement is 

extinguished. 

Exception . — Nothing in this section applies to an easement lawfully 
imposed by a mortgagor in accordance with section ten. 

Illustrations. 

- (a.) A transfers Snltanpnr to B on condition that ho does not marry 0. B im- 
poses an easement on Sultanpur. Then B marries C. 'B’s interest in SultiLnpnr ends, 
and with it the easement is extinguished. 

(b.) A, in 1860, let SuMnpur to B for thirty years from the date of the lease. 
B, in 1861, imposes an easement on the land in favour of C, who enjoys the case- 
iSnent peaceably and Openly as an easement without interruption for twcnty-nino 
years. B’s interest in Sultdnpnr then ends, and with it C’s easement. 

(c.) A and B, tenants of C, have permanent transferable interests in their re- 
spective holdings. A imposes on his bolding an easement to draw water from a lank 
for the purpose of irrigating B’s land. B enjoys tlio easement for- twenty years. 
Then A’s rent falls into arrear, and his interest is sold. B’s easement is exlingnisbed. 

(d.) A mortgages SultAnpur to B,and lawfully imposes an easement on the land 
in favour of 0 in accordance with the provisions of section ten. The land is sold to 
D in satisfaction of the mortgage-debt. The easement is not tliereby extingnisbed. 

38. An easement is extinguished when the 

Extinction by release. dominant o-wner releases it, expressly or impliedly, 

to the servient owner. 

Such release can be made only in the circumstances and to the extent 
in and to which the dominant owner can alienate the dominant heritage. 

An easement may be released as to part only of the servient heritage. ■ 

0. 0. M.— 17 ' 


1882. 
Act 5. 
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1882. Explanation /.—An easement is impliedly released — 

“ (a) where the dominant owner e.xprcssly authorizes an act of a perma- 

Act 5, nature to be done on the servient heritage, the necessary consequence 

of which is to prevent his future enjoyment of the easement, and such act is 
done in pursuance of such authority ; 

(6) where any permanent alteration is made in the dominant heritage of 
such a nature as to show that the dominant owner intended to cease to enjoy 
the easement in future. 

Explanation II . — Mere non-user of an easement is not an implied 
release within the meaning of this section. 


Illustrations. 

(tt.) A, B, and G are co-owners of a house to which an casement is annexed. 
A, without the consent of B and C, releases the caseinont. This release is cfTccttial 
only as against A and his legal ropresentntivo. ^ ^ _ 

(b.) A grants B an casement over A’s land for the bcnoBcial enjoyment of his 
house. B assigns the house to 0. B then purports to release the easement. The 
release is incltectual. 

(c.) A, liavinir the right to discharge his caves-droppings into B’s yard, ex- 
pre.ssly authorizes B to btn'ld over this yard to a Imiglit wiiich will interfere with 
the discharge. B builds accordingly. A’s eascumnt is extinguished to the extent 
of the interference. 

(d.) A, having an easement of light to n window, builds tip that window with 
bricks ami mortar so as to manifest an intcution to abandou the casement per- 
manently. 

The casemeut is impliedly released. 

(e.) A, having a projecting roof by means of wlticlt he enjoys an casement to 
discharge eaves-droppinga on B’h land, permanently alters the roof, so ns to direct 
the rain-water into a different channel, and disciutrgo it on C’s land. The casement 
is impliedly released. 


39. An easement is extinguished when the servient owner, in oxer- 

the easement. 

40. An easement is extinguished where it has been imposed for a 
limited period, or acquiird on condition that it 
shall become void on tl»c performance or non- 
performance of a specified acfv and tho period 

expires or the condition is fulfilled. 


^ Estinction on expiration of 
limited period or happening 
of dissolving condition. 


Extinction on termination 41. An easement of necessity is extinguished 
of necessity. when the necessity comes to an end. 


Illustration, x 

A grants B a field inaccessible except by passing over A’a adjoining land. B 
afterwards purchases a part of that land over wbioli he can pass to Ins field. The 
Tight of way over A’s land which B had acquired is extinguished. . 


42. An easement is extinguished when it becomes incapable of being 
Extinction of useless ease- at any time and under any' circumstances beneficial 

to the dominant ownex*. 

43. Where, by any permanent change in the dominant heritage, ’ the 
Extinction by permanent burden on the servient heritage is materially in- 

obange in dominant heritage, creased, and cannot be reduced by the servient 
owner without interfering with the lawful enjoyment of the easement, the 
easement IS extinguished, unless — , 

(“) intended for the beneficial enjoyment of the dominant heri 
tage, to whatever extent the easement should be used ; or 
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(6) the injury caused to the servient' owner by the change is so slight 1882 
that no reasonable person would complain of it ; or . 

(cj^the easement is an easement of necessity. Act 

^ ^ Nothing in this section shail'be' deemed to apply to an easement en- 
titling the dominant owner to support of the dominant heritage. 

^ 44- An easement is extinguished where the- servient heritage is by 

' Extinction on permanent superior force SO permanently altered that the 
alteration of servient heri- dominant owne*^ can no longer enioy such ease- 
tago by superior force. ment : j ^ 

, ; .Provided that, where a way of necessity is destroyed by superior force, 

the dominant owner has a right to another way over the servient heritage j 
and the provisions of section fourteen apjdy to such way. 

lllustrationi. 

([a.) A grants to B, as the owner of a certain house, a right to fish in a liver 
runnmg through A’a land. The river changes its course permanently, and runs 
through C’s land. B’s enseineut is extinguished. 

' (6 ) Access to u path over which A has a right of way is permanenlly cut off 

by au earthquake. A’s right is extinguished. 

u i.- j .. ^5. An easement is extinguished when either 

of either heritage. the dominant or the servient heritage is completely 

destroyed. 

Illustraiion, 

A baa a right of way over a road running along the foot of a sea-cliff. The 
road is washed away by a permanent encroachment of the sea. A’s oasetuent is 
extinguished. . ' • 

46. An easement is extinguished when the same person becomes entitled 
Extinction by unity of oivn- to the absolute ownership of the whole of the 
ersbip. dominant and servient heritages. 

Illustrations. 

(a.) A, as the owner of a bouse, lias a right of way over B’s field. A mort- 
gages his house, and B mortgages hie field to G. Then C forecloses both mortgages, 
and becomes tlicreby absolute owner of both house and field. The right of way 
is extinguished. 

(6.) The dominant owner acquires only part of the servient heritage : the ease- 
ment is not extinguished, except in the case illustrated in section forty-ope. 

(c.) The servient owner acquires the dominant heritage in connection with a 
third person : the easement is not extinguished. _ ' 

(d.) The separate owners of two separate dominant heritages jointly acquire 
the heritage which is servient to the two separate heritages : the easements are not 
extinguished. 

(e.) The joint owners of the dominant heritage jointly acquire the servient 
heritage : the easement is extinguished. 

(y.) A single right of way exists over twe servient heritages for the beneficial 
enjoyment of a single dominant heritage; The domiuaat owner acquires one only 
of the servient heritages. The easement is not extinguished. 

( jT ) A lias a right of way over B's road. B dedicates the road to the public. 

A’s right of way is not extinguished. 

' 47. A. continuous easement is . extinguished when it totally ceases to 
Extinction by- non-enjoy. bo 6njoy6d as such for an uubrolcBn .pBriod of. - 
ment. twenty years. 

A discontinuous easement is extinguished when, for a like period, it 
has hot been enjoyed as such. -- - 
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Such .period shall he reckoned, in' tho case of a continnoiis easement, 
from the day on which its enjoyment was obstructed by tlie sorvie.nt owner, 
or rendered impossible by tlie dominant owner ; and, in the case of a discon- 
tinuous easement, from the day on which it was last enjoyed by any person 

as dominant owner. , i • j. 

Provided that if, in the case of a discontinuous casement, the dominant 
owner, within such period, registers, under tho Indian Registration Act, 
1877, a declaration of his intention to retain such easement, it shall not bo 
extinguished until a period of twenty years lias elapsed from tho date of tho 
registration. 

Where an easement can be legally enjoyed only at a certain place, or at 
certain times, or between certain hours, or for a particular purpose, its enjoy- 
ment during the said period at another place, or at other times, or between 
other hours, or for another purpose, does not prevent its extinction under this 

section. ... . • 

The circumstance that, during the said period, no one was in possession 
of the servient heritage, or that the easeihent could not be enjoyed, or that a 
right accessory thereto was enjoyed, or that the dominant owner was not 
aware of its existence, or that he enjoyed it in ignorance of his right to do so, 
does not prevent its extinction under this section. 

An easement is not extinguished under this section — 

(а) where the cessation is in pursuance of a contract between the domi- 
nant and servient owners ; 

(б) where the dominant heritage is held in co-ownership, and one of tho 
co-owners enjoys the easement within the said period, or 

(c) where the easement is a necessary easement. 

Where several heritages are respectively subject to rights of way for tho 
benefit of a single heritage, and the ways are continuous, such rights shall, 
for the purposes of this section, be deemed to be a single easement. 

lllvstration. 


A has, as annexed to his house, rights of wa}’ from the high road thither over 
the heritages X and Z and the intervening heritage Y. Before the twenty years 
expire, A exercises his right of way over X. His rights of way over Y and Z aro 
not extinguished. 

48. 1 

Extinction of accessory 
rights. rights (if 

guished. 


''hen an easement is extinguished, tho 
any) accessory thereto are also extin- 


Jlhistrution, 

• u easeiiient to draw water from B’s well. As acces.‘?orj' thereto, he has 

a right of way over B’s land to and from the well. The casement to draw water is 
extinguished under section forty-seven. The right of way is also extinguisiicd. 

49. An easement is suspended when the dominant owner becomes en- 

Suspension of easement. Possession of the Servient heritage for a 

, • i -I Jimitea interest therein, or when the servient owner 

therSr possession of the dominant heritage for a limited interest 

50. The servient owner has no right to require that nn easement he con- 

tinued i and, nptwithstanding the provisions of 
tion for damnafi ' 4 twenty-six, he is not entitled to compensa- 

cuishment or heritage in consequence of the extin- 

the servient ownf easement if the dominant owner has given to 

expense to nrotant notice as will enable.^ him, without unreasonable 
expense, to protect the servient heritage from such damage. 
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Where such notice has not been given, the servient ovmei* Is entitled 1882 .- 

Componsation for damage compensation for damage caused to the servient "T 

caused by oxtinguisbmont. heritage in consequence of such extinguishment or 

suspension. ‘ . 

Illustration. 

A, in espreise of an easement, diverts to his canal the water of B’s stream 
atie ilivorsjpn continues for many yfura, and during that time the bed of the stream 
partly fills up. A then abandons his easement, and restores the stream to its ancient 
course, 13 s land is consequently flooded. B sues A for compensiition for- the 
dniiiage caused by the flooding. It is proved that A gave B a mouth’s notice of 
his intention to abandon tl;e easement, and that siicb notice was sufficient to enaJde 
B, without unreasonable expense, to have prevented the damage. The suit must be 
dismissed. 

61. An easement extinguished under section forty-five revives (a) when 
Rovivaiof oasomente. destroyed heritage is, before twenty years 

have expired, restored by the deposit of alluvion j 
(b) when the destroyed heritage is a servient building, and, before twenty 
years have expired, such building is rebuilt upon the same site j and (c) Avhen 
the destroyed heritage is a dominant building, and, before twenty years have 
expired, such building is rebuilt upon the same site and- in such a manner as 
not to impose a greater burden on the servient heritage. 

An easement extinguished under section forty-six revives when the 
grant or bequest by which the unity of ownership was produced is set aside 
by the decree of a competent Court. A necessary easement extinguished 
under the same section revives when the unity of ownership ceases from any 
other cause. 

A suspended easement revives if the cause of suspension is removed 
before the right-is extinguished under section forty-seven. 

Illustration. 

A, as the absolute owner of field Y, has a right of way thither over B's field 
Z. A obtains from B a lease of Z for twenty years. The easement is siispendi-d so 
long A reinuins lessee of Z. But when A assigns the lease to C, or surreuders it 
to B, the right of way revives. 


CHAPTER VI. 

LicKitsas. 

52. Where one person grants to another, or to a definite number of 
. other persons, a right to do, or continue to do, in 

"Lieonso dofinod. upon the immoveable property of the grantor, 

something which would, in the absence of such right, be unlawful, and such 
right docs not amount to an easement or an interest in the property, the 
right is called a license. 

63. A license may be granted by any one in the circumstances and to 

the extent in and to which he .may transfer his 
Who may grant liconso. interests in the property affected by the license. 

64. The grant of a license may be express or implied from the conduct 
Grant may bo express or of the grantor, and an agreement which porpo^s 

Implied. to create an easement, but is ineffectual tor that 

purpose, may operate to create a license. 
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55. All licenses necessary for the enioymcnt of any interest, oi the 
exercise of any right, are implied in the constitu- 

Acoessory licenses annexed |.iQn ofsuch interest or right. Such licenses are 

called accessory licenses. . 


lllusteation, 

A sells the trees growing on his land to B. B is entitled to go on the land and 
take away the trees. 

66. Unless a different intention is expressed or necessarily implied, a 

license to attend a place of puUlic entertainment 
License when transferable. transferred by the licensee ; hut, save as 

aforesaid, a license cannot be transferred by the licensee or exercised by his 
servants or agents. 

IllustrationB. 

(a.) A grants B a right to walk over A's field whenever he pleases. The right 
is not annexed to any iininoveahlo properly' of B. Tlie right eunnot be IninsltTred. 

(b.) The Government grant B a license to creel and use temporary gruin-sheils 
on Government land. In ilie nhsetiee of o-xpress provision to the contrary, B’s 
servants may enter on the land for the purpose o£ erecting sheds, erect the same, 
deposit grain tliuruiu, and removo grain therefrom. 

57. The grantor of a license is hound to disclose to the licensee any dc- 
Grantor’s duty to diaoloso feet in the property affected by the license likely 

defects. to be dangerous to the person or property of the 

licelisee, of which the grantor is, and the licensee is not, aware. 

58. The grantor of a license is bound not to do anytliing likely to 

Grantor’s duty not to ren- render the property affected by the license dan- 
der property unsafe. gerous to the person or property of the licensee. 

59. When the grantor of the license transfers the property aficcted 
Grantor's transferee not thereby, the transferee is not ns such bound by 

bound by license. the license. 

License when revocable. , ^ revoked by the grantor, 

unless — 

(а) it is coupled with a transfer of property, and such transfer is in 
force : 

(б) the licensee, acting upon the license, has executed a work of a per- 
manent character, and incurred expenses in the execution. 


Revocation exprdss or ira- . 61. The revocation of a license may be ex- 

press or implied. 

Illustrations. 

(a.) A, the owner of a field, grants a license to B to use a path across it. A 

with intent to revoke the license, locks a gate across the path. The liernso is 
revokea. 

A 1 « Reid, srranta a license to B to stack Imy on the field. 

A lets or sells the field to C. The license is revoked. 

Lioense when deemed re- co a t • i . 

voked. b2. A license is deemed to be revoked 

have^5iv^‘nf^’ ^ preceding the grant of it, the grantor ceases to 
f,.y V property affected by the license : 

or his rejresentttive!""®® expressly or impliedly, to the grantor 
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(c) ■where it has been granted for a limited period, or acquired on condi- 
tion that it shall become void on the performance or non-performance of a 
specified act,. and the period expires, or the condition is fulfilled ; 

(d) where the property afiected by the license is destroyed or by superior 
force so permanently altered that the licensee can no longer exercise his 
right : 

(c) where the licensee becomes entitled to the absolute ownership of 'the 
property afiected by the license : 

( / ) where the license is granted for a specified purpose, and the purpose 
is attained, or abandoned, or becomes impracticable : 

( 9 ) where the license is granted to the licensee as holding a particular 
office, employment, or character, and such office, employment, or character 
ccas^ to exist : 

(/») where the license totally ceases to be used as such for an unbroken 
period of twenty years, and such cessation is not in pursuance of a contract 
between the grantor and the licensee : 

(■i) in the case of an accessory license, when the interest or right to 
whi’en it is accessory ceases to exist. 

63. Where a license is revoked, the licensee is entitled to a reasonable 
Licensee's rights on revooa- time to leave the property afiected thereby, and to 

tion. remove any goods which he has been allowed to 

place on such property. 

64. Where a license has been granted for a consideration, and the 
Licensee’s rights on eric- licensee, without any fault of his own, is evicted 

tion. by the grantor before he has fully enjoyed, under 

the license, the right for which he contracted, he is entittled to recover 
compensation from the grantor. 


1882 . 

Acts. 
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THE INDIAN LIMITATION ACT,' 

NO. XV. OF 1877. 


.Received the G.-G.'s Assent on the 19th July 1877. 

An Act for the Limitation of Suits, mid for other Purposes. 

Whereas it is expedient to amend the law relating to the limitation o£ 
Preamble suits, appeals, and certain applications to Courts j 

And whereas it is also expedient to provide rules 
for acquiring by possession the ownership of easements and other property j 
It is hereby enacted as follows ; — 


PART I. 


Boferenoes. to Act IX. 

1871. 


of 


Preliminary. 

1. This Act may be called “ The Indian Limi- 
Short title. jgyy » 

It extends to the whole of British India ; but nothing contained in 
sections two and three or in Parts II. and III. 
Extent of Act. applies— _ 

(а) to suits under the Indian Divorce Act, or 

(б) to suits' under Madras Regulation VI. of 1831. 

' ' And it shall come into force on the first day 

Commencement. October 1877. 

2 On and from that day the Acta mentioned in the first schedule here- 
to annexed shall be repealed to the extent therein 
Repeal of Acts. specided. 

But all references to the Indian Limitation Act, 1871, shall be read as 
if made to this Act ; and nothing herein or in 
that Act contained shall be deemed to affect any 
title acquired, or to revive any right to sue barred, 
under that Act, or under any enactment thereby 
repealed ; and nothing herein contained shall be 
deemed to affect the Indian Oontractr Act, seo- 

Notwithstanding anything herein contained, any suit mentioned in No. 

. o J second schedule hereto annexed may 

Suits for which period pre- , brouffht.Wthin five years next after the said 
rs MdTo? October 187?. cnlee.whe.j. the period 
IX. of 1871. prescribed for such suit by the said Indian Lumita- 

d.- A„f IRTI shall have expired before the completion of the said five 
ws and any other suit for which the period of limitation prescribed by this 
AcHsXrte? than the period of limitation prescribed by the said Indian 
Act IS snor ^ brought within two years next after the said 

•Limitetion Act, 1871, may oe o^^ prescribed for such suit by 

W^rc the o. the ..id t„o year. 

3. In this Act, unless there be something rc- 

Interprotation-olauso. purpnant in the subject or context, 

0. C. M.— 30 ' 


Savingr 
acquired. 

Saving of Act IX 
B. 25. 


of titles already 


of 1872, 
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‘ plaintifF’ includes also any person from or through whom a plnintifT 
derives his right to sue ; ‘ applicant’ includes also any person from or through 
whom an applicant derives his right to apply ; and ‘defendant includes also 
any person from or through whom a defendant derives his Imhility to bo 

‘ easement’* includes also a right, not arising from contract, hy which one 
person is entitled to remove and appropriate for his own profit any part of 
the soil belonging to another, or any thing growing in, or attaclied to, or suli- 
sisting upon, the land of another : 

‘ bill of exchange’ includes also a hundi and a cheque ; 

‘bond’ includes any instrument whereby a person obliges himself to 
pay money to another, on condition that the obligation sliall be 'oid if a 
specified act is performed, or is not performed, ns the case may bo : 

‘promissory note’ means any instrument whereby tlie maker engages 
absolutely to pay a specified sum of money to another at a time therein 
limited, or on 'demand, or at sight : 

‘ trustee’ does not include/a bcnainidar,7a mortgagee remaining in posses- 
sion after the mortgage has been satisfied,"' orl^a wrong-doer in possession 
without title : 

^ ‘ suit’ does not include an appeal or an application : 

‘ registered’ means duly registered in British India under the law for 
the registration of documents in force at the time and place of executing the 
document, or signing the decree or order, referred to in the context : 

‘ forei gn-co untry ’ means any country other than British Jndia : 
and nothing shall lie deemed to be done in ‘ good faith’ which is not 
done with due care and attention. 


PART II. 


Limitation of Suits, Appeals, and Applications. 

4. Subject to the provisions contained in sections five to twenty-five 
Dismissal of suits, &c., in- inclusive), every suit instituted, appeal presented, 

stituted, &c., after period of and application made after tlie period of limitation 
limitation. prescribed therefor by the second schedule hereto 

annexed, shall be dismissed, although limitation 1ms not been set up as 
a defence. 

JSxplanation . — A suit is instituted in ordinary cases when the plaint is 
presented to the proper officer ; in the case of a pauper, when his application 
for leave to sue as a pauper is filed ; and in tlie case of a claim against a 
Oompany which is being wound up by the Court, when the claimant first 
sends in his claim to the official liquidator. 

IlluBtrations. 

(a.) A suit is instituted after the prescribed period of limitation. Limitation is 
not set up as a defence, and judgment is given for the plaintiff. The defendant 
appeals. The Appellate Court must dismiss the suit. 

(6.) An appeal presented after the prescribed period is admitted and registered. 
The appeal shall, nevertheless, be dismissed. 

5. If the period of limitation prescribed for any suit, appeal, or applica- 
- Proviso whore Court is tion, expires on a day when the Court is closed 

dosed when period expires. the suit, appeal, -or application, may be instituted' 
presented, or made on the day that the Court rp-6pens. 

the terTuorit to IvhiS basements Act (V. of 1882) in 
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Any appeal or application for a review of judgment may be admitted 1877. 
Proviso ns to appeals nnd after the period of limitation prescribed therefor, 


applications for roviow. when the appellant or applicant satisfies the Court Act 15. . 

that he had suHicient cause for not presenting the appeal or making the 
application within such period. 

6. When, by any special or local law now or hereafter in force in British 
Special and local laws of India, a period of limitation is specially prescribed 

litiiit,-ition. for ony appeal, or application, nothing herein 

contained shall afibet or alter the period so prescribed. 

7. If a person entitled to institute a suit or make an application be, at 

1 d{s,yiity which the period of limitation is to 

bo reckoned, a minor, or insane, or an idiot, he may 
institute the suit or make the application within tho same period, after the 
disability has ceased, as would otherwise have been allowed from the time 
prescribed therefor in the third column of the second schedule hereto annexed. 

When he is, at the time from which the period of limitation is to be 
lioublo and successive dis- reckoned, aflTec.ted by two such disai)ilities, or when, 
abilities. before his disability has ceased, he is affected by 

another disability, he. may institute tho suit or uiake the application within 
the same period after both disabilities have ceased as would otherwise have 
been allowed from the time so prescribed. 

Wlien his disability continues up to his death, bis legal repre.sentative 
nisiy institute tlic .suit, or make the application within the same period after 
the, death as would otherwise have been allowed from the time so prescribed. 

Wlien such representative is at the date of the death affected h)' any 
... , such disability, the rules contained in the first two 
D.saWl,tyofrorro«cntaUvo. p^^^graphs of this section shall apply. 

15 a.Muogjn„tlns,section.applies_to suits to enforce rights of pre-em ption h , 
or shall be deemed to extend, for more than three years frohl tlie'cessatioh/ 
of tlic disability or tho dcatii of the person nflected thereby, the period within^ 
which any suit must be instituted or application made. 


Illustrations. ' 

(«.J The right to sue for the liiro of a bout uccrucs to A during his ininority. 
He iiltanis inajurity four years after such' accruer. He may institute his suit at, any 
time witliin throe, years from the date of his attaining majority. 

(i».) A, to wliom a right lo sue for a legacy' has aeorned during his ininority, ■ 
attains nujority eleven yeais after such accrncr. Alias, under the ordinary law, 
only one year remaining within which to sue. But under this section an extension . 
of two years will bn allowed him, making In all n period of three years from the 
date of his aitniiiing majority within whicli he may bring bis suit. 

(c.) A right to sue accrues to Z during ids minority. After the accruer, but 
while Z is still a minor, lie liecnincs insane. Time runs against Z from the date 
when his insaniiy and minority cease. 

(d.) A right to sue accrues to X during his minority. X dies before attaining . 
majority, nnd is snucccdcd by Y, his minor son. Timo runs against Y from the date 
of Ilia attaining majority. 

(c.) A riglit to sue for an hereditary ofiico noornes to A, who at tho time is ' 
iiisnno. Six years after tho accruer A recovers bis reason. A h.as six years, under 
the ordinary law, from the date when his iiisiuiity ceased within which to institute 
a suit. No' extension of time will bo given him under this section. 

(f.) A riglil 10 sue as landlord to recover possession from a tenant accrues to *■ 
A who is an idiot. A dies three yeans after the acerner, his idiocy contininng up to 
the date of his death. A’s veprosenlntivo in interest has, under the ordinary' law, 
nine y'ears from tho date of A’s death within which to bring a siiin J'liis seetiou 
does not extend tliat time, except where tlic representative is himself under disabi- 
lity when the representation dovoli'os upon him. ‘ 
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8. When one of several joint creditors or claimants is under any snch 
Disability of ono joint cro- disability, and when a discharge can bn given with- 
tor. out the concurrence of such person,- tnnc will i un 


against them all ; but where no such discharge can be given, time will not 
run as against any of them until one of them becomes capable of giving such 
discharge without the concurrence of the others. 

Jlfttsfrofions. 

(a ) A incurs a debt to a firm, of winch B, C, and D, aro partners. B is insane 
and 0 is a nnnor. B can give a discharge of the debt without the concurrence of 

B and 0. Time runs against B, C, and D. -n i -n 

(6.) A incurs a debt to a firm, of which E. P, and G, are partners. E and F 
aro insane, and G is a minor. Time will not run against any of them until eitlmr, 
B or P becomes sane, ox G attains majority. 

9. When once time has begun to run, no suh- 
ConfanuouBrutmingofttmo. disability or inability to sue stops it : 

Provided that where letters of administration to the estate of a creditor 
have been granted to bis debtor, the running of the time prescribed for a suit 
to recover the debt shall be suspended while the administration continues. 

10. Notwithstanding anything hercinheforo contained, no s\lit against 
Suits against express tvus- a person in whom property has hocomc vested in 

tees and their representatives, trust for any specific purpose, or against his legal 
representatives or assigns (not being assigns for valuable consideration) for 
the purpose of following in his or their hands such property, shall bo barred 
by any length of time. 

11. Suits instituted in British India on contracts entered into in n 

s»i. ™ P'-racribea 

by tins Act. 

No foreign rule of limitation shall be a defence to a suit instituted in 

British India on a contract entered into in a 
Foreign hmitaiion law. c • i. i.i it ...it 

foreign country, unJp5SjbhB„rulc..bas_e.xtingmshcd 

.the contract, and the parties were domiciled in such country during tho 

period prescribed by such rule.''. 


J 


PAET III. 


Computation of Period op Limitation. 

12. In computing the period of limitation prescribed for any suit, appeal, 
Exolviaionof day on which or application, the day from which such period is 
nght to suo accrues. jq |jg reckoned shall be excluded. 

In computing the period of limitation prescribed for an appeal, an appli- 
Exclusion in esse of appeals cation for leave to appeal as a pauper and an 
and eertain aphoations, application for a review of judgment, the day on 
which the judgment complained of was pronounced, and the time requ{.site 
for obtaining a copy of the decree, sentence, or order appealed a^^ainst or 
sought to be reviewed, shall be excluded. - “ 

appealed against or sought to be reviewed, the tinio 
also be Ldudtd^^“'”^ ^ jadgment on which it is founded shall 

set limitation prescribed for an application to 

shan belideT ’ ^ a copy of the award 
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13. Tn computing tho porioti of limitation prpscrii>pd for any suit, the 
ExchiKion of limo of do- time during which tl)e defendant lias been absent 

fundnnl'H nliaonco from Bri- fi’om British India shall be excluded, 
tisli Iiidi.a. 

14. In computing the period of limitation prescribed for any suit, the 
Exclitsion of timo of pro- time tluring which the plaintiii has Vieen prosecuting 

ccodini; fioiirt ,ffrfe in Court with due diligence another civil proceeding whether 
witlioiit jurisdiotion. in n, Oourt of first instance or in a Court of appeal, 

against the defendant, shall bo excluded, where the proceeding is founded 
upon the sumo cause of action, and is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of a like nature, is unaVile 
to entertain it. 

Ill computing the period of limitation prescribed for a suit, proceedings 

Like cxcluHon in case of stayed by order-under the Code 

order under Civil Procedure of Civil Procedure, section 20, the interval bc- 
Codo, d. 20. twceti the institution of the suit and the date of so 

staying proceedings, and the time requisite for* going from the Court in which 
proceedings are stayed to the Court in which tlie suit is re-instituted, shall bo 
excluded. 

In computing the period of limitation prescribed for any application, 
Uko exclusion in case of the time during which the applicant has been 
apidication. malting another application for the same relief shall 

bo excluded, where the last-mentioned application is made in good faith to a 
Court which, from defect of jurisdiction, or other cause of a like nature ia 
unable to grant it. 

Explanation !. — In excluding the timo during which a former suit or 
application was pending or being made, the day on which that suit or appli- 
cation was instituted or made, and the day on which the proceedings therein 
ended, shall both be counted. 

Explanation 2 . — A plaintiff resisting nn appeal presented on the ground 
of want of jurisdiction shall bo deemed to be prosecuting a suit within the 
meaning of this section. 

16. In computing the period of limitation prescribed for any suit, the 
institution of which has been stayed by injunction 
or order, the time of the continuance of the in^ 
junction or order, the day on which it^was issued 
or made, and the day on which it was withdrawn, 
shall be excluded. 

16. In computing the period of limitation prescribed for a suit for 
possession by a purchaser at a sale in execution of 
a decree, the time during which the judgment- 
debtor lias been prosecuting a proceeding to set 
aside the sale sball be excluded. 

17. "When a person who would, if he were living, have a right to 
Effect of death before right institute a suit or make an application, dies before 

to sue nccrucM. the right accrues, the period of liniitation shall be 

computed from the time when there is a legal representative of the deceased* 
capable of instituting or making such suit or application. 

When a person against whom, if ho were living, a right to institute a 
suit or make an application would have accrued, dies before the right accrues, 
the period of limitation sliall bo computed from the time when there is a 
legal representative of the deceased against whom the plaintiff may institute 
or make such suit or application. 

Nothing in the former part of this- section applies to suits to enforce 
rights of pre-emption or to suits for the possession of immoveable property 
or of an hereditary olUce. 


Excliision of tfrao during 
which couuncnccmont of suit 
is stayed by injunction or 
order. 


Escitision of timo during 
whicli judgment-debtor is 
attempting to sot aside oxo- 
cution-saio. 


"■1877. 
Act 15. 

• I / 
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tvC Af fi-fiiiH. kent 


I XO •' HD>i -•■-,5 — - -fi, • noil I I. 

— , application, has, hy means of fraud, leapt 

-Act 15. Effect of fraud. from the knowledge of such right, or of the title 

on which it is founded, 

or where any document necessary to establish such right has been frau- 
dulently concealed from him, ^ 

the time limited for instituting a suit or making an application 
la) a-'ainst the person guilty of the fraud or accessory thereto, or 
(6) against any person claiming through him otherwise than in good 
faith and for a valuable consideration, 

shall be computed from the time when the fraud first became known to 
/ the person injuriously affected thereby, or, in the case of the concealed docu- 
ment, when he first had the means of producing it or compelling its production. 

19. If, before the expiration of the period preiscribed for a suit or appli- 
Effccfc of acknowledgment I'atioii in respect of any property or right, ai' ac- 

in writing. knowlcdguient of liability in respect of sncli pro- 

perty or right has been made in writing signed by tlio party against whom 
^Buch property or right is claimed, or by some person through whom ho de- 
rives title or liability, a new period of limitation, according to the nature of 
the original liability, shall be computed from the time when the acknowledg- 
ment was so signed. 

' When the writing containing the acknowledgment is undated, oral .evi- 
dence may be given of the time when it was signed ; but oral evidence of its 
contents shall not be received. 

Explanation 1. — For the purposes of this section an acknowledgment 
may be sufficient, though it omits to specify the exact nature of the property 
or right, or avers that the time for payment, delivery, performance, or enjoy- 
ment, has not yet come, or is accompanied hy a refusal to pay, deliver, per- 
form, or permit to enjoy, or is coupled with a claim to a set-ofl‘, or is ad- 
dressed to a person other than the person entitled to the property or right. 

Exj}lanaiion 3 . — In this section “ signed” mean signed either personally 
or by an agent duly authorized in this \)ehalf. 

20. When interest on a debt or legacy is, before the expiration of tbo 
Effect of payment of in- prescribed period, paid as such by the jjpt son lial>l« 

torest «8 such. to pay the debt or legacy, or by his agent duly au- 

thorized in this behalf, 

or when part of the prinei}»al of a debt is, before the expiration of the 
Effect of pavt-payment of prescribed period, paid by the debtor or by liis 
princip.'il. ^ agent duly authorized in this behalf, 

a- new period of limitation, according to the nature of tin? original lia- . 
bility, shall be computed from the time when the payment was made ; 

Provided that, in the case of partrpaymentof the prijicipal of a debt, the 
fact of the payment appears in the hand-writing of the person making 
the same. ® 

Where mortgaged land is in the possession of the mortgagee, the receipt 
Effect of vcccipt of produce of the produce of such land shall be deemed to be 
of moi^d tod for tl,e purpose of this sootiou. 

dSl. JNotuing 'Bisections 19 and 20 renders one of seveml joint con- 
ffPr.® several ^oint con- tractors, partners, executore, or mortgngop.s clmrse- 

r'y o' o ''ril'oo ackuotrleSg. 

or payment made by another l^»e»it signed, or of a payment made by, or hy the 

99 wu or otliers of them. 

• When, after the institution of a suit, a new plaintitt or defendant 
ndS'' substUntinfer.or ’s substituted or .added, the .suit shall, ns re'mrds 

1»™. bs tleomod to have beep mslitotid Vh^ he' 
was so made a party ; ' 
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Provided that, when a plaintiff dies, and the suit is continued hy his 1877. 

Vi-oyiso where original legal representative, it shall, as regards him, be 

plaintiff dies. deemed to have been instituted when it was ihsti- Act 15. 

tuted by the deceased plaintiff 

Provided also that, when a defendant dieis, and the suit is continued 
Proviso where original de- against his legal representative, it shall, as I’egards 
fendant dies. ^ (jeemed to have been imstituted when it 

was instituted against the deceased defendant. 

23. In the case of a continuing breach of contract, and in the case of 
Continuing breaches and a continuing wrong independent of contract, a 

wrongs. ^ fresh period of limitation begins to run at every 

moment of the time during which the breach or the wrong, as the case may 
be, continues. 

24. In the case of a suit for compensation for an act which does not 

Suit for ^Jompensation for ^ ® cause of action, unless some specific 

act not .nctionable without injury actually results therefrom, the period of 
specia amage.- limitation shall be computed from the time when 

the injury results. 


lUmtmtims. 

■ (a.) A owns the Riirfaee of a field. B owns the subsoil. B digs coal thereout 
without canning any immediate apparent injnry to the surface, but at last the surface 
subsides.- Tlie period of limitation in the case of a suit by A against B vans from 
the time of the subsidence. 

{b.) A speaks and publishes of B slanderous words not actionable in themselves 
without special <lamages caused thereby’. C in consequence refuses to employ B ns 
his clerk. The period of limitation in-the case of a suit by B against A for com- 
punsatiun for the slander does not commence till the refnsni. 

Computation of time men- 25. All instruments shall, for the purposes of 
tinned in instruments. this Act, be deemed to be made with reference to 

the Gregorian calendar. 


Ulustratinns. 

(a.) A Hindi makes a promissory note bearing a native date only, and payable 
four months after date. Tne period of limitation applicable to a suit on the note 
runs from the expiry of four mouths after date computed according to the Gre- 
gorian calendar. 

(6.) A Hindu makes a bond, bearing a native date onl 5 ', for the repayment of 
money within one year. The period of limitation applicable to a suit on the bond 
runs from the expiry of one year after date computed according to the Gregorian 
calendar. 

PART IV. 

Acquisition op Ownership by Possession. 

26.* Where the access and use of light or air to and for any building 
Acquisition of right to case- have been peaceably enjoyed therewith as an 
ments. easement, and as of right, without interrnption, 

and. for twenty years, 

and where any way or watercourse, or the use of any water, or any other 
easement (whether affirmative or negative), has been peaceably and openly 
enjoyed by any person claiming title thereto, as an easement, and as of right, 
without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, use of 
water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested. ' 

' Sections 26 and 27 arc repealed b 3 ' Act'V. of 1S82 (Ba<ionientsl in territories to which 
Act Y of 1882 extends. All references in any Act or Regulation to the said sections, or to 
ES. 27 and 28 of Act IX. of 1871, shall, in such territories, be read as made to ss. 15 and 16 of 
Act V. of 1882. • 
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LIMIT A TJOn. 


1877. 
Act 15. 


notioa tho.-oo£, and o£ the peraon matang 
or authorizing the same to be made. 

lllxistrations, 

(n\ K Biiit ia brought in 1881 for obsiniuling a right of wnj^ The dofomlant 

‘"“it fike ful:, the Plaialilt morel? prev.« that he o„- 

Snva, the Vi Alt ii manner aforeHuid from 1858 to 1878. Tl.e suit shall bo dismiaacd, 
as^no e.xerci8f> of the right by actnul user has boon proved to have .taken place njllim 
t-mn vciirs next before the institution of the suit. , . j 

1 In a like suit the plaintiff shows that the right was peaceably and 
eniovell hy him for twenty years. The defendant proves that the plaintiff on one 
occasion d^uring the twenty years had asked his leave to enjoy the right. The suit 
shall he dismissed. 

27 * Provided that, when any land or water upon, over, or from winch 
. , any easement has been enjoyed or derived, has 

boen held ubdor or by virtue o£ ony irrtorest for 
meat. life or any term of years exceeding three years from 

the granting thereof, the time of the enjoyment of sucli casement during the 
continuance of such interest or term shall be excluded m the computation of 
the said last-mentioned period of twenty years, in case the claim is, within 
three years next after the determination of such interest or term, resisted by 
the person entitled, on such determination, to the said land or water. 

lUtislmlion. 


A sues for a declaration that he is cniiticd to a right of way over B’s land. A 
proves that he has enjoyed the right for twenty-fivo years ; hiil B shows that, during 
ten of these years, G, a Hindu widow, had a life-interest in the land, that on C’s 
death B became entitled to the land, and ihatwiihin two years after C’s death ho con- 
tested A’s claim to the right. The suit must he dismissed, as A, with reference to 
the provisions of this section, has only proveti enjoyment for Bfteen years. 

28. At the determination of the period hereliy limited to any person 
Extinguishment of right to for instituting a suit for possession of any property, 
property. his right to such property shall be extinguished. 


THE FIRST SCHEDULE. 


Number and year 
of Acts. 

Title. 

Extent of Eopcal. 

X. of 1865 ;.. 

The Indian Succession 
Act. 

1 

In section 321 the words “ within two years 
after tho death of the testator, or one j'ear 
after the legacy has been paid.” 

IX. of 1871 ... 

The Indian Limitation 
Act, 1871. 

Tho whole. ' 

X. of 1877 ... 

The Code of Civil Pro- 
cedure. 

Section 699, and in section 601 the words 
“ within thirty days from the date of tho 
order. 


A„f A-ctV. of 1882 (Basements) in tovritorios to which 

« 07 9 R .Tf® w TV in any Act or Regulation to the said sections, or to 

Aerv. of 1882 shall, in such territories, bo read as made to ss. 16 and 16 of 



LIMITATION. 

I 

THE SECOND SCHEDULE. 
(See section 4.) 

First Division .■ Snits, 
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Description of suit. 


Period of limita- 
tion. 


Time from which period 
begins to-run. 


Part L— Thirty 
days. 

Thirty day 


Part IL — Ninety 


1. — ^To contest an award of the Board 
of Bevenne under Act No. 
NXIII. of 1863 (to provide 
for the adjudication of 
claims to loaste lands). 


. 2. — ^Por compensation for doing, or | Ninety days 
for omitting'to do, aa act in 
pursuance of any enactment 
■in force for the time being 
in British India, 

3. — Under the Speci€c Belief Act, 

1877, section 9, to recover 
possession of immoveable 
property. 

4. — Under Act No. IX, of 1860 (to 

provide for the speedy de~ 

. • te7'mination of certain dis- 
putes ietween worhmen en- 
’ gaged in Railway and other 
public works and their em- 
ployers), section one. 

5. — Under the Code of Civil Proce- 

dure, chapter xxxix (of sum- 
matp procedure on negoti- 
able instruments). 


Pari lit. — Six 
months. 

Six months .. 


Ditto 


Ditto 


6. — Upon a Statute, Act, Begulation, 

, or Bye-law, for a penalty or 
forfeiture. 

. 7, — ^Por the wages of a household 
servant, artisan, or labourer, 
.not ' provided for by this 
schedule, No. 4. 

8. — ^Por the pfice of food or drink 

- sold by the'keepof of a hotel, | 
tavern, or lodging-house. 

9. — Por the price of lodging 

> /^lO. — ^To .enforce a right of pre-em^- 1 
* tion, whether the right is 

founded on law, or general 
usage, or on special contract. 


Part IT. — One 
year. 

One year 

Ditto .. 


Ditto 

Ditto 

Ditto 


When notice of the 
award is delivered to 
the plaintiff. 


When the act or omission 
takes place. 


When the dispossession 
occurs. 


When the wages, hire, or 
price of work claimed 
accrue or accrues due. 


When the instrument' 
sued upon becomes due 
and payable. 


When the penalty or for- 
feiture is incurred. 

When the wages accrue 
due. 


When the food or drink 
is delivered. 

When the price becomes 
payable. 

When the purchaser takes 
under the sale sought to 
be impeached, physical 
possession of the whole 
of the property sold, or 
where the subject of 
the sale does not admit 
of physical possession, 
when the instrument 01 
sale is registered. 


0, 0 M.~3I 



LIMITATION. 

THE SECOND SCHEDULE— (cowiiwwe^i). 

t 

First Division : (Swife— (continued). 


Description of suit. 


11. -By a person against whom an 

order is passed under section 
280, 281, 282, or 335 of the 
Code of Civil Procedure to 
establish his right to, or to 
the present possession of, 
the property comprised in 
the order. 

12. — ^To set aside any of the follow- 

ing sales ; — 

(o) sale in execution of a decree 
of a Civil Court ; 

(5) sale in pursuance of a decree or 
order' of a Collector or other 
ofQcer of revenue ; 

(c) sale for arrears of Government 

revenue, or for any demand 
recoverable as such arrears ; 

(d) sale of a pathi tiluq sold for 

current arrears of rent. i 
Explanation. — In this clause ‘ patni ’ I 
includes any intermediate I 
tenure saleable for current 
arrears of rent. 

13. — To alter or set aside a decision or 

order of a Civil Court in any 
proceeding other than a suit. 

14. — To set aside any act or order of 

an officer of Government in 
his official capacity, not 
herein otherwise expressly 
provided for. 

15. — Against Government to set aside 

any attachment, lease, or 
transfer of immoveable pro- 
perty by the revenue autho- 
rities for arrears of Govern- 
ment revenue. 

16. — Against Government to recover 

money paid under protest in 
satisfaction of a claim made 
by the revenue authorities on 
account of arrears of revenue 
or on account of demands 
. wcoverable as such arrears. 
— Against .Government for com- 
pensation for land acquired 
. purposes. 

18. —Like Riritfor compensation when 
the acquisition is not com- 
pleted. 


period of limita- 
tion. 


Time from which period 
. begins to run. 


Part JV. {contd.') 

One year. 

One year ... 1 The date of the order. 



Ditto 


... When the sale is confirm- 
ed, or would otherwise 
have become final .and 
conclusive had ncsuch 
suit been brought. 


Ditto 

Ditto 


... The date of the final deci- 
sion or order in the case 
by a Court competent 
to determine it finally. 

... The date of the act or 
order. 


Ditto 


When the attachment, 
lease, or transfer is 
made. 


Ditto 


... When the payment' is 
maide. 


Ditto 

Ditto' 


... The date of determining 
the amount of the com- 
pensation 

... The date of the refusal 
to complete. 






244 - '' LIMITATION. 

THE SECOND SOHEDTJLE— (confimiec?). 
First Division : Suits — (continued). 


Description of suit. 


32~Again8t one who, having a right 
to use property for specific 
purposes, perverts it to other 
V purposes. 

33. — Under Act No. XII. of 1855 

(to enahle executors, admi- 
nistrators, or representa- 
tives to sue and he sued for 
certain wrongs) against an 
executor, administrator, or 
other representative. 

34. — Eor the recovery of a wife ... 


Period of liraita- 

Time from wliich period 

tion. 

begins to run. 

Part V. {contd ), — 


Tioo years. 

Two years. 

When tho perversion first 

becomes known to tho 
person injured thereby. 


Ditto ... 

Wlicn the wrong com- 

1 

plained of is done. 


Ditto 


When possession is de- 
manded and refused. 


36. — For the restitution of conjugal 
rights. 


36. — For compensation for any mal- 

feasance, misfeasance, or 
nonfeasance independent of 
contract, and not herein spe- 
cially provided for. 

37. — For compensation for obstruct- 

ing a way or a watercourse. 

38. — For compensation for diverting 

a watercourse. 

39. — For compensation for trespass 

upon immoveable property. 

40. — ^For compensation for infringing 

copyright or any other ex- 
clusive privilege. 

41. — To restrain waste. 

42. — For compensation for injury 

caused by an injunction 
wrongfully obtained. 

43. — Under the Indian Succession Act, 

1866, section 320 or 321, or 
under the Probate and Ad- 
' ministration Act, 1881, sec- 
tion 139^or 140,* to compel a 
refund by a person to whom 
an executor or administrator 
has paid a legacy or distri- 
buted assets. 

44. — By a ward who has attained ma-' 

jority, to set aside a sale by 
his guardian. 


Ditto 


Ditto 


Part VL— 
years. 
Tliree years. 

Ditto 

Ditto 

Ditto 


Ditto 

Ditto 


Three 


• •• 
»•« 


Ditto 


Ditto 


When restitution is de- 
manded and is refused 
b}' the husband or wife, 
being of full ago and 
sound mind. 

When the inalfcasanco, 
misfeasance, or nonfea- 
sance takes place. 


The date of the obstruc- 
tion. 

The date of the diversion.' 

Tiio date of tho trespass. 

The date of tho infringo- 
ment. 

When the waste begins. 

When tho injunction 
ceases. 

The date of the payment 
or distribution. 


When the ward attaina 
majority. 


* See Act V. of 1881, s. 166. 



.LIMITATION, 

THE SECOND SOHEDI7LE-(<?w;m«e^. 
First Division : .Suits — (oontinued). 
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Description of suit. 


Period of limita- 
tion. 


/ 


Ditto 


45. — To contest an award under any 

of the follovriiig Begulationa 
of the Bengal Code : — 

VII. of 1822, 

IX. of 1826, and 
IX. of 1833. 

46. — By a party bound by such award 

to recover any property com- 
prised therein. 

47. — By any person bound by an or- 

der respecting the possession 
of property made under the 
Code of Criminal Procedure, 

■ chapter xl., or the Bombay 
Mdmlatddrs* Courts Act, or 
by any one claiming under 
such person, to recover the 
property, comprised in such 
order. 

^ / 48. — For specific moveable property 
lost, or acquired by theft, or 
. - ' dishonest misappropriation 
or conversion, or for compen- 
sation for wrongfully taking 
or detaining the same. 

49, — ^For other specific moveable pro- 
perty or for compensation for 
wrongfully taking or injur- 
ing or wrongfully detaining 
the same. 


60. — For the hire of animals, vehicles, 
boats, or household furni- 
ture. 

51, — For the balance of money od- 

vanced in payment of goods 
to be delivered. 

52. — For the price of goods sold and 

delivered where no fixed 
period of credit is agreed 
upon. 

63. — For the price of goods sold and 
- delivered to be paid for after 
the expiry of a fixed period 
of credit. 

54,— For the price of goods sold and 1' Ditto 
delivered to be paid for b^ a 
bill of exchange, no such bill 
' being given. 


Ditto 


Ditto 


Ditto 

Ditto 

Ditto 

Ditto 


Time from which period 
begins to run. 


Part VI. (contd.') 

Three years. 
Three years 


Ditto 


The date of the . final 
award or order in the 
case. 


[The date of the final 
award or order in the 
case. 

I The date of the final or- 
der in the case. 


When the person having 
the right to the posses- 
sion of the property first 
learns in whose posses- 
sion it is. 

When the property is 
wrongfully taken or in- 
jured, or when the de- 
tainer’s possession be- 
comes unlawful. 

When the hire becomes 
payable. 

When the goods ought to 
be delivered. 

The date of the delivery 
of the goods. 


When the period of cre- 
dit expires. 


When the period of the 
proposed bill elapses. 
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LIMITATION . . 


THE SECOND SCHEDULE- (con«Mi?tc(7). 
First Division: Suits — (continued). 


Description of suit. 


55. — For the price of trees or grow- 

ing crops sold bj’ the plaint- 
i£E to tlie defendant whore 
no fixed period of credit is 
agreed upon. 

56. — For the price of work done by 

the plaintiff for the defend 
ant at his request, where no 
time has been fixed for pay- 
ment. 

57. — For money payable for money 

lent. 

58. — ^Like suit when the lender has 

given a cheque for the 
money. 

59. — ^For money lent under an agret- 

ment that it shall be payable 
on demand. 

60. — For money deposited under an 

agreement that it shall be 
payable on demand. 

61. — For money payable to the plaint- 

iff for money paid for the 
defendant. 

62. — For money payable by the de- 

fendant to the plaintiff for 
money received by the de- 
fendant for the plaintiff’s 
use. 


Period of liraita' 
tion. 


Part VL (conUl.) — 
Three years. 
Three years 


Ditto 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


Ditto 




Time from which period 
begins to run. 


The dato of tho sale. 


When the work is done. 


When tho loan is made. 
When the cheque is paid. 


When the loan is inndo. 


When tho demand is 
made. 

When tho money is paid. 


When the money is re- 
ceived. 


63. — For money payable for interest 

upon money due from the 
defendant to the plaintiff. 

64. — For money payable to the plaint- 

iff for money found to he 
due from tho defendant to 
the plaintiff on accounts 
stated between them. 


65.— For comp'ensation for breach of 
a promise to do anything at 
a specified time, or upon the 
happening, of a speoified 

»- rv 

On a single hond where a day is 
specified for payment. 


Ditto 

Ditto 


Ditto 


Ditto 


When the interest be- 
comes due. 

When the accounts are 
stated in writing, signed 
by tho defendant or his 
agent duly authorized 
in this behalf, unless 
where the debt is, by 
a sinmltaucous .agroo- 
ment in writing signed 
as aforesaid, made pay- 
able at a* future time, 
and then when that 
time arrives. 

When the time specifii-d 
arrives, or the contin- 
gency happens. 


I The day so specified. 
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THE SECOND SCSEDVliE— {continued). 
Fwst Division iSitife— -(continued). 


Description of suit. 


Period of limita- 
tion. 


Time from which period 
begins to run. 


67. — On a single bond where no such 

da}’ is specified. 

68. — On a bond subject to a condition. 


Part VI. {contd .) — 
Three years. 
Throe years 

Ditto 


' 69.— :On a bill of exchange or promis- 
sory note payable at a fixed 
time after date. 

70. — On a bill of exchange payable at 
sight, or after sight, but not 
at, a fead ttvaa. 

' 71. — On a bill of exchange tvpcepted 
payable at a particular place. 


Ditto 


Ditto 


Ditto 


• •• 




• •• 


The d.ato of executing 
the bond. 

When the condition is 
broken. 

When the bill or note 
falls due.- 

When the bill is pre- 
sented. 

When the bill is presented 
at that place! 


- 72. — On a hill of exchange or pro- 
missory note payable at a 
fixed time after sight or after 
demand. 

’ 73.— On a bill of exchange or pro- 
missory note payable on de- 
mand, and not accompanied 
by any writing restraining , 
I '■ or postponing the right to 

sue. 

74. — On a promissory note or bond 
payable by instalments. 


76. — On a promissory note or bond 
payable by instalments, 
' which provides that, if de- 

fault he. made in payment 
of one instalment, the whole 
shall be due. 


76. — On a promissory note given by 

the maker to a third person 
to be delivered to the payee 
' after a certain event should 
happen. 

77. — On a dishonoured foreign bill 

where protest has been made 
and notice given. 

78! — By the payee against the drawer 
. of a bill of exchange which 
has been dishonoured by non- 
acceptance. 


Ditto 


... When the fixed time ex- 
pires. 


Ditto 


The date of the bill or 
note. 


Ditto 


Ditto 


Ditto 


The expiration of the 
first teim of payment, 
as to the part then pay- 
able ; and, for the other 
parts, the expiration of 
the respective terms of 
payment. 

... When the first default is 
made, unless where the 
payee orobligee waives 
the benefit of the pro- 
vision, and then when 
fresh default is made in 
respect of which there 
is no such waiver. 

The date of the delivery 
to the payee. 


Ditto ' 
Ditto' ■ 


... When the notice-is given. 

I 

... The date of the refusal 
to accept. 
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LIMITATION. 


THE SECOND SCHEDULE— (co?iimMc4 

First Division : Suits — (continued). 


Description of suit. 


Period of limita- 
tion. 


Time from which period 
begins to run. 


79. — By the acceptor of an accommo- 

dation bill against the 
drawer. 

80. — Suit on a bill of exchange, pro- 

missory note, or bond not 
herein expressly provided for. 

81. — By a surety against the principal 

debtor. 

82. — By a surety against a co-surety. 

83. — Upon any other contract to in- 

demnify. 

84. — By an attorney or vakil for his 

costs of a suit or a particular 
business, there being no ex- 
. press agreement as to the 
time when such costs are to 
be paid. 

85. — ^Por the balance due on a mutual, 

open, and current account, 
where there have been reci- 
procal demands between the 
parties. 

86 . — On a policy of insurance when 

the sum assured is payable 
immediately after proof of 
the death or loss has been 
given to or received by the 
insurers. 

87. — By the assured to recover pre- 

mia paid under a policy void- 
able at the election of the 
insurers. . 

88 . Against a factor for an account. 


89.— By a principal against his agent 
for- moveable property re- 
ceived by the latter and not 
accounted for. - 


When the acceptor p.iys 
tho amount of the bill. 

Wlion tho bill, note, or 
bond becomes payable. 

When tho surety pays tho 
creditor. 

When tho surety pn 3’8 
anything in excess of 
his own share. 

When tho plaintiff is ac- 
tiiall}'- damnified. 

The date of the termina- 
tion of the suit or busi- 
ness, or (where tho at- 
torney or vakil properly 
discontinues tho suit or 
business; tho date of 
such discontinimnco. 
The close of tho year in 
which the last item nd- 
mitted or proved is en- 
tered in tho account j 
such j'earto becomput- 
od as in the account. 
When proof of the death 
or loss is given or receiv- 
ed to or by the insurers, 
whether hj' or from tho 
plaintiff or anj' other 
person. 

When the insurers elect 
to avoid the policy. 

Whenthoaccountis, dur- 
ing the continuance of 
the agenc}', demanded 
and refused, or, where 
no such demand is 
made, when tho agency 
terminates. 

MHien the account is, dur- 
ing the continuance of 
the agency, demanded 
and refused, or, where 
no such demand is made, 
when the agency termi- 
nates. . 





LTMITATION. 


•THE’ iSECOND ■ SCHEDULE— (confinuerf). 
‘FH/vit Division: iStafe — (oontxnvied). 


Description of suit. 


Perio<i of limita- 
tion. 


Time from which period 
begins to rnn. . 


• Part VI (eonid .) — 
Three years. 

-Other suits by principals against Three years 
agents for npglect or miacon- 
duot. 

-To cancel or set aside an insfrn- Ditto ... 

ment not otherwise provided 
for. 


-To declare the forgery of an in- 
stnirnent issued or registered. 

-To 'declare the • forgery of an 
instrument attempted to be 
enforced against the plaintiff. 

-For property, which the plaintifi 
' has boriveyed while insane. 


• 95. — To set aside a decree obtained by 
froudj or for other relief on 
. the ground of fraud. 

96. — For relief on the ground of roia- 

' ' tako: ■ ' ■ ■ 

97. — 'For'money paid upon an existing 

consideration which after- 
’ ' ■ , >vards fails. 

■ 98. — ’To 'make good out of the gene- 

ral estate of a deceased 
trustee the loss occasioned by 
•' a breach' of trust. 

99. — For contribution by a party who 

■ ’ ' has' paid the whole amount' 

due. under a joint decree, or 
' by' a sharer in a joint estate 
who has paid the whole 
' amount of revenue due from 
. himself and his co-sharers. 

100. — By a- ’do-trustee' to enforce 

against the estate of adecoas- 
’ed" trustee ’ a claim for con- 
tribution. 

101. — For a seaman’s wages. 


"When the neglect* or 
misconduct becomes 
known to the plaintiff. 

When the facts entitling 
the plaintiff fo have the 
instrument cancelled 
or set aside become' 
known to him." 

When the issue or regis- 
tration becomes known 
to the plaintiff. 

The date of the attempt. 


When the plaintiff is re- 
stored to sanity, and 
'has knowledge of the 
conveyance. 

When the fraud becomes 
known to the party 
wronged.. 

When the mistake be- 
comes known to -the 
plaintiff. 

Tile date of the failure. 


The date of the trustee’s 
death, Or, if the loss has 
- not then vesnited, the 
date of the loss. 

The date of the plaint;-' 
iff’s' advance in excess 
of -his own share. 


102. — For wages' not otherwise ex- 1 
pressly provided for by this 1 
■ * ■ soiled nle. 


When the right to con- 
tribution accrues. 


The end of the voyage 
duvingwhich the wages 
are earned. 

When the wages accrue 
due. 



limitation. 

.THE 9E00ND SCHEDULE— (coneinwt!). 
Fitst Division i Sttifs— (coixtinued). 


Doscriptioa of suit. 


Period of limita- Time from which period 
tion. hegips to run. 


Part VI. {contd .) — 
Three years. 

103. — By a Muhammadan for exigi- Three years ... 
ble dower (mu'djjal). 


104. — By a Muhatnmadan for deferred Ditto 

dower (mu’majjal). 

105. — By a mortgagor after the mort- Ditto 

gage has been satisfied, to re- 
cover surplus collectioDS re- 
ceived by the mortgagee. 

106. — For an account and a share of Ditto 

tiie profits of a dissolved 
partnership. 

107. — By the manager of a joint es- Ditto 

tate of an undivided family 
for contribution in respect of 
a payment made by him on 
account of the estate. 

108. — By a lessor for the value of Ditto 

trees cut down by his lessee 
contrary to the terms of the 
lease. 

109. — For tile profits of immoveable Ditto 

property belonging to the 
plaintiff which have been- 
wrongfully r.eceived by the 
defendant. 


110. — For arrears of rent. Ditto 

111. — By a vendor of immoveable Ditto 

property to enforce his lien 
for unpaid purchase-money. 


112. — For a call by a company regis- Ditto 

tered under any Statute or 
Act. 

113. For specific performance 'of a Ditto 

contract. . . 


When the dower is dp- 
nianded and refused, or 
(where during the con- 
tinuance of the mar- 
riage no such demand 
has been made) when 

! the marriage is dissolv- 
ed by death or divorce. 

I When' the marriage is 

I dissolved by death or 
divorce. 

When the mortgagor re- 
enters on the mortgag- 
ed property. 

The date of the dissolu- 
tion. 

The date of the payment. 


When the trees are.cnt 
down. 


When the profits are re- 
ceived, or, where the 
plaintiff has been dis- 
possessed by a decree 
afterwards set aside on - 
appeal, when he re- 
covers possession. 

When the ai rears. be- 
come due. 

The time fixed for com- 
pleting thp sale, or . 
(where the title is ac- 
cepted after the time 
fixed for completion) 

. the, date of the, accept- 
ance. 

I Wiiun the call is payable. 

The date fixed for the 
performance', or, if no 
. such date is fixed, when 
. the. plaintiff has notice 
I that performance m re- 
fused. 


LtUlTliTION. 


THE SECOND SOHEDTJLE— (confiniwif)- 

Fx¥»l DvwAon : Suite— (continued). 


Deicription of suit. 


Period of limita- 
tion. 


Time from which period 
begins to run. 


t;— For the rescHiion' of a contract. 


-For compensation for the breach' 
of any contract, express or 
implied, not in writing re- 
gistered, and not herein spe- 
cially provided for. 


-For compensation for the breach 
of a contract in writing re- 
gistered. 


117. — ^Cpon a foreign' jndgment as 

defined in the Code of Civil 
Probed lire.' 

118. — To obtain a declaration that an 

alleged adoption is invalid, 
or never in fact took place. 

/ 119. — ^To obtain a declaration that an 
adoption is valid. 

120. — Suit for which no period of 

limitation is provided else- 
where in this schedule. 

121. — ^To avoid incumbrances or nn- 

der-tennres in nn entire estate 
sold for arrears of Govern- 
ment revenue, or. in a patni 
tdluq or other saleable tenure 
sold for arrears of rent. 

122. — ^Upon a judgment obtained in 

British India, or 'a recogni- 
zance. 

123. — For a legacy or for a share of a 

residue bequeathed hy a tes- 
tator, or for a distributive 
share of the property of an 
intestate. . 

124. — For possession of an hereditary 

office. 


Fart 71. (contd .) — 
Three pears. 
Three years ... 


Part 
Six'pearsl 
Six years 


Part 

Twelve years. 
Twelve jrears ... 


When the facts entitling 
the'plaintiffi to have the 
contract rescinded first 
become known to him. 

When the contract is 
broken, or (where there,, 
are successive breaches)' 
when the breach in re- 
spect of whicii the suit 
is instituted occurs, or 
(where the breach is 
continuing) when it 
ceases. 

When the period of limi- 
tation would begin to 
run against a aiiit, 
brought on a simihir' 
contract not registered. 

The date of the judg- 

' ment. 

i 

When the alleged adop- 
tion becomes known 
to the plaintiff. 

When the rights of the, 
adopted sun as such are' 

' interfered with... 

When the right to sue' 
accrues. 


When the sale becomes 
final and conclusive. 


The date of the judg- 
ment or recognizance. 

When the legacy or 
share becomes payable 
or' deliverable. 


I 'When the defendant 
tnkcB possession of the 
' office adversely to the 
plaintiff. 
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THE SECOND SGBM.DVL'B^icontmmd); 

. First Livisidii : Suits — (continued). 


Description of suit. 


Period of lirnitn- 
tion. 


Time from wliieli period 
begins to run. 


125. — Suit during the life of a Hindu 
or Mu hfimmadan femnlo by a 
HinduorMulminrnadan who, 
if the female died at (he date 
of instituting the suit, would 
, be entitled to the possession 
of land, to hare an aliena- 
tion of such land made by 
the femnlo declared to be 
void except for her life or 
until her re-marriage. 

326. — By a Hindii governed by the | Ditto 
law of the Mit&kshard to set 
aside his father’s alienation 
of ancestral property. 

127. — By^ a person excluded from | Ditto 

• joint-family property to en- 
force a right to share therein. 

128. — By a^ Hindu for arrears of | Ditto 

maintenance. 

329. — By a Hindu for a declaration 1 Ditto 
of his right to maintenance. 

130. — For the resumption or assess- | Ditto 

ment of rent-free land. 

131. — To establish a periodically re- j Ditto 

curring right. 

132. — To enforce payment of 100003 ' I Ditto 

charged upon immoveable 
property. . ■ 

Explanation — The allowance and fees 
' respectively called m&lihdna 

, and haqqs shall, for the 

purpose of this clause, be 
deemed to be mone}’ charged 
upon immoveable property. 

133. — To recover, moveable property | Ditto 
oonve 3 ’ed or bequeathed in 
or pawned, 

■ aRC^ftei wards, bought from I 
, , the trustee,' , depositary, or : 
pawnee for a valuable con- 
sideration. ' 


Pari VI n. (coniil.) 

— Twelve years. 
Twelve years ... 


Explanation.— An here- 
ditary oiliccis poHscHFcd 
when the profits ihcrrof 
arc usually recfivcfl, or 
(if there are no profits) 
.when ilie duties thereof 
arc usually perfunued. 

The date of the alicna • 
lion. 


When the alienee takes 
possession of the pro- 
perty, 

When the exclusion bc- 
cnuics known to tho 
plnintifT. . 

"Wben the arrears arc 
pa3’ablc. 

When the 
nii-d. 

When the right to re- 
sumc or assess the land 
first accrues. 

When the phrintiif is 
first refused the cnjo 3 *” 
ment of the right. 

When tho 11101103 * sued 
for becomes due. 


right 


is do- 


The dale of the purchase,- 


254- 


LIMITATION. 

THE SECOND SCHEDULE— (co«<t7ii«(0. 
First Division : Suits — (continued). 


Description of suit. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

144, — For pORBesBion of immoveable 
property or any interest 
therein not hereby otherwise 
epecially provided for. 

Part Vlll. (eontd.) 

— 1\oelvt year*. 
Twelve years ... 

Part IX. — Thirty 
year*. 

When the possession of- 
the defendant becomes 
adverse to the plaintiff. 

145. — Against a depositary or pawnee 
to recover moveable” pro- 
perty deposited or pawned. 

Thirty years 

The date of the deposit ‘ 
or pawn. 

146. — Before a Court estaiilished by 
Royal Charter in the exercise 
of its ordinary original civil 
jurisdiction by a mortgagee ' 
to recover from the mort- 
gagor the possession of im- 
moveable property mort- 
gaged. 

Ditto 

■\Vhcn any part of the 
principal or interest' 
was last paid on account 
of the mortgage-debt. 


Part X. — Sixty 
years. 

* 

147. — By a mortgagee for foreclosure 
or sale. 

Sixty years 

When the mnne}’ secured 
by the mortgage be- 
comes due. 

148. — Against a mortgagee to redeem 
or to recover possession of 
immoveable property mort- 
gaged. 

/ 

Ditto ... 

When the right to redeem 
or to recover possession' 
accrues. 

Provided that ail claims' 
to redeem, arising under 
instruments of mort- 
gage of immoveablo, 
property situate in Bri-' 
lish Burma!', which 
liave been executed be- 
fore the first day of 
May 1863, shail be go- 
verned by the rules of 
limitation in force in' 
that province iinmciii- 
ately before the same 
day. 

149.— Any snit by or on behalf of the 
Secretary of State for India 
in Council. . 

► / 

Ditto 

Wheti the period of liini- 
tatibn would begin -'to* 
run ‘ under this Act 
■against a Hke'suit b}' a 
private person. 
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Swond Dtvmon : , Appeals, 


Description of appeal. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

i 

160. — Under the Code of . Criminal 
Procedure from a sentence of 

Seven days 


The date of the sentence. 

death passed by a Sessions 
Judge. 



- 

151. — From a decree or order of any 
of the High Courts of .ludi- ' 
cature at Fort William, Mad- 
ras, and Bombay, in the ex- 
ercise (if its original juris- 
diction. 

Twenty days 

• a« 

The date of the decree or 
order. 

162. — Under the Code of Civil Proce- 
dure to the Court of a Dis- 
trict Judge. 

Thirty days 

••• 

The date of the decree or 
order appealed against. 

153.— Under the same Code, section 
601, to a High Court. 

Ditto 

• as 

The date of the order re- 
fusing the certificate. 

^154.— Under the Code of Criminal 
Procedure to any Court other 
than a High Court. 

Ditto 


The date of the sentence 
or order appealed 
against. 

155. — Under the same Code to a High 
Court except in the cases 
provided for by No. 150 and 
No. 157. 

Sixty days 

• •• 

Ditto. 

166. —Under the Code of Civil Proce. 
dure to a High Court except 
in the cases provided for by ’ 
No. 151 and No. 153. 

Ninety days 

••• 

The date of the decree 
or ^ order appealed 
against. 

157. — Under the Code of Criminal 
Procedure from adjudgment 
of acquittal. 

Six months 

• s» 

The date of the judg- 
ment appealed against. 


Third Livision : Applications. 


Description of appli(»Uon. 

Period of limita- 
tion. 

i 

Time from which period 
begins to run. 

158.— Under the Code of Civil Proce- 
dure to set aside an award. 

Ten days 

When the award is sub- 
mitted to the Court. 

159. — For leave to appear and defend 
a suit under chapter xxxix. of 

Ditto 

When the summons is 
served. 

the Code of Civil Procedure. 


When the application for 
revis.w is rejected. 

160. — For an order under section 629 
• of the same Code restoring 
to the file a rejected applica- 
tion for review. 

Fifteen days ... 

161. — Fbr the issue of a notice under 
section 258 of the same Code 

Twenty-day»-- 

When the payment or 
adjustment is made. 

jn^ to shew cause why tho pay- 

^ ment or adjustment therein 



, mentioned should not he re- 

corded as certified.® 

\ 


- 


• Soa Act XIL of- 1879, 1 . 108. 
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THTi: • SECOND SCHEDULE- {contimie^. 
Third Division. : Applications — (coiitinuecl). 


Description of application. 


Period of liniitu- 
tinn. 


Time" from which period 
begins to run. 


162. — For a review of judgment .V>y 

any of the High Courts of 
Judicature at Fort Willhitn, 
Madras, and Uninha}*. in tho 
exercise of its original juris- 
diction. . 

163. — By a plaintiff for an order to 

set aside a dismissal by de- 
fault. 

164. — By a defendant for an order to 

set aside a judgment cx 
parte. 

165. — Under the Code of Civil Pro- 

cedure, hy a person dispos- j 
sessed of immovenhle pro- 
' and disputing the 

. right of the decree- huldev or 
purchaser at a sale in execu- 
tion of a decree to be pnt 
into possession. 

166. — To set aside a sale in execution 

of a decree, on the gr<iund of 
irregularity in publishing or 
conducting the sale, or on 
the ground that the decree- 
holder has purchased with- 
out the permission of the 
Court.* 

167. — Complaining of resistance or 

obstruction to delivery of 
possession of immoveable 
property decreed or sold in 
^ execution of a decree nr of 
dispossession in the delivery 
of possession t»> the decree- 
holder or the purchaser of 
such property, 
re-admission of an appeal 


Twenty days 


Thirty days 
Ditto 
Ditto 


168. 

169. 


-For 


170. - 

171. - 


dismissed for want of prose 
cution. 

-For a re-hearing of an appeal 
heard ex parte in the ab.-«ence 
ot the respondent:* ' ' 

-For leave to appeal as a pan per. 

-Under section .363 or 365 of 
the code of Civil ■Procedure 
by a person claiming to be 
the legal representative of a 


Ditto 


Ditto 


Ditto 

Ditto 

Ditto 
Sixtj' days 


The date of the decree or 
order. 


The date of the dismis.c.'il. 


The date of exeenting 
any pntcpss for enf Dic- 
ing the judgment. 

Thu dale of the dispos- 
session. 


Tho date of the sale. 


The date of tho resist- 
ance, obstruction, or 
dispossession. 


The date of the dismissal. 


The date of tho decree in 
appeal. 

The date of the dccrco 
appealed against. 

The date of the plaintiff's 
or appellant's death. 


See Act XII. .of 1879, s. 108, 
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THE SECOND’ SOHEDULE-CconiinitetO. 
Third Division : Applications — (continued). 


Description of application. 


Period of limita- 
tion. 


Time from which period 
begins to ran. 


-Under seg 

iBi 


fc^ 366 of the Sixty days 

171. -• ■ssnnejusaiejjtiy the d<^endant [ 

ly. — Unc^ sectioE 

same Code, to^af^he repre- 
sentatiye-'flfa deceased de- 
made a defendant. 

ST^Under section 371 of the | Ditto 
' same Code, for an order to 
set aside an order for abate- 
ment or dismissal. 

172. — By a purchaser at an exeontion- 1 Ditto 

sale to set aside the sale on 
. the ground that the person 
whoso -interest in the pro- 
perty purported to be sold 
had no saleable interest there- 


in. 

173. — For a review of judgment, ex- 

cept in the cases provided 
for by No. 162. 

174. — Bjr a creditor of an insolvent 

judgment-debtor under sec- 
tion. 353 of the Code of Civil 
Procedure. 

175. — For payment of the amount of 

' a decree by instalments. 

176. — Under the Code of Civil Proce- 

dure, section 516 or 525, that 
an award be filed in Court. 

177. — For the admission of an appeal 

to Her Majesty in Council. 

178. — Application for which no period 

of limitation is provided else- 
■ where in this schedule, or by 
the Code of Civil Procedure, 
section 230. 

179. — ^For the execution of a decree 

or order of any Civil Court 
. not provided for by No. 180 
or by the-Code of Civil Pro- 
cedure, section 230. 


Ninety days 
Ditto 

Six months 
Ditto 

Ditto 

Three years 


Ditto ; or, where a 
certified copy 
of the decree or 
order has been 
' registered, six 
years. 


sixtieth day from 
the date of the plaint-' 
iff’s death. 

The date of the defend- 
ant’s death. 


The dateTjf4ha.ar^r for 
abatement or disffinsal^ 


The date of the sale. 


The date of the decree 
or order. 

The date of the publica- 
tion of the schedule. 


The date of the decree. 
The date of the award. 


The date of the decree ' " 
appealed against. 

When the right to apply 
accrues. 


1. The date of the decree 
or order, or 

2. (where there has been 
an appeal) the date of 
the final decree or order 
of the Appellate Court, 
or 

3. (where there has been 
a review of judgment) 
the date of the decision 

” passed on the review, or 

4. (where the application 
next hereinafter men- 
tioned has' been made) 


* Bee Act XII. of 1879, a. lOS. 


, t See Act VIII. of 1880. 

O..OM.— 33. 





■2, 5, a, LIMITATION. 


Thifi^d: ■D.wisioii : (continued). 


Descriptiqn of appljcatioQ. 

! period! of Hmitu- 
' ■ lion. " 

Time from vihich. period - 
begins to run. 

■i 

1 

1 

• ' 

1 

t 

t 

»' 

r • 

r 1 

1 ^ 

the date of applying in 
, accordance with law to 
- the proper Court for 
execution, or to lakp 
some step in aid of 
execution of the dccroo 
or order, or 

6. (where the notice next 
hereinafter mentioned 
has been issned)thedato 
of issuing a notice under 
the Code of Civil Pro- 
' cedure, section 2d8, or 
6. (where the application 
is to enforce any pay- 
ment which the deerco 
or order directs to bo 
made at a certain date) 
such date.® 

Explanation /. — Where 
, the decree or order has 
been passed severallyin 
favour of more persons 
than one, distinguish- 
ing portions of the sub- 
. jeot-matter as payable 
or deliverable to each, 
the application men- 
tioned in clause 4 of this 
Number shall take ef- 
fect in favour onlj* of 
such of the said persons 
or their representatives 
; as it may be made by. 
But when the decree or 
order has been passed 
'■ jointly in favour of 
more persons than one, 
such application, if 
made by any one or 
more of them, or by hie 
' or. their representati ves, 
shall fake effect in 
favour of them all. 
Where the decree or or- 
der had been, passed, 
severally, against more 
persons than one, dis- 
tinguishing portions of 
the subject-matter as 
payable or deliverable 
by each, theappUcation 


* SeeAct XII. of 1879, s. 108. 
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Third Division : Applications — (concluded). 
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'ROVINCIAL SMALL- CAUSE COURTS ACT, 

NO, IX. OP 1887. 


iJRCEivEn TUB G.-Q.’s AsaEUT on 24'i'u Febuuauy 1887. 

jdn Act to consolidate and amend the Into relating to Courts of Small Causes estah- 
hshed beyond the Presideney-tovins, 

' WifEnEAS it is expedient to consolidate and amend the law relating to Coorts of 
Small Causes established beyond the local limits for ihe time being of the ordinary 
original civil jurisdiction of the High Courts of Judicature at Fort William in I|eil'' 
gnl and at Madras and Bombay j It is hereby enacted as follows i— 


JEtopoal< 


CHAPTEB 1. 

PBEtlMINAnX. 

Title, extent, and com- 1. (1) This Act may bo called the Provincial Small 
tnonccinont. Cause Courts Act, 1887. 

(2) I ' ' ...d to the whole of British India ; and 

.,iiall come into force on the first day of July j8S7. 

(1) The enactments specified in the first 8che'» 
dule are repealed to the extent mentioned in the third 
column thereof. 

(2) But all Courts constituted, limits fixed, places appointed, appointments, de- 
clnr<itiniis, and rules made, jurisdiction and powers conferred, forms prescribed, 
directions given, and notifications published under Act No. XI. of 1865 (an Act to 
consolidate and amend the lam relating to Courts of Small Causes beyond the local limits 
(fdhe ordinary original civil jurisdiction of the High Courts of Judicature), or under 
any ■ennctmcnt<ropealod by that Act, shall, so faros maybe deemed to have been 
respectively constituted, fixed, appointed, made, conferred, proscribed, given, and 
published nnder.this Act. 

(3) Anv enactment or document referring to Act No. XL of 1865, or to any 
enactment thereby repealed, shall, so far as may be, be construed to refer to this 
Act, or to the corresponding portion thereof. 


.Savings. 


3. Nothing in this Act shall be construed to affect— 


(a) any proceedings before or after decree in any suit instituted before the 
commencement of this Act ; or 

(5) the jurisdiction of a Magistrate under any law for the time being in force 
with respect to debts or other claims of a civil nature, or of Village 
Miinsifs or Village Piuchayats under the provisions of the Madras 
‘Code, or of Village Munsifs under tbe-Dekklmn AgricuUnrists’' .Belief 
Act, 1879 ; or ^ I 

(c) any local law or any special law other than V Code of Civil Procedure. 

' 4. In this Act, .unless there is something repugn^ 'a the subject or context, 

. . “ Court of Small Causes” a Court of Small Causes 

ironnition. Constituted under tins Act, anu' includes any person exer- 

cising jurisdiction under this Act in any such Court. 


CHAPTER II. 

Constitution oj Coubts of Smam. Causes. 

' 5. (1) Tlio Local Government, with the previous sanction of the .Governor- 

« * General in Council, may, by order in writing, establish » 

■Esteblishment of Courts of (jourt of Small Causes at any place within the territories 
Smou Causes. tunfler its administration beyond the local limits for the 

time being of the ordinary original civil jurisdiction of a High Court of Judicature 
established in a ’Presidency- town. 


ISSY. 
Act 0,‘ 


O 0. M-.— 36 



1887. 
Act 9. 
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(2) The local limits o£ the jurisdiction of the Court of Small Causcg sjiall be 
such as the Local Government may define, and the Court may be held at such placo 
or places within those limits as the Local Government may appoint. 

6. (1) When a Court of Small Causes has been established, the Local Qovern- 

. , ment shall, fay order in writing, appoint a Judge of 

the Court. 

(2) The Judge may be the Judge of one Court of Suiall Causes or of two or 
more such Courts, as the Local Government directs. 

7. (1) A Judge who is the Judge of two or more such Courts may, w’illi llio. 

sanction of the District Court, fix the times at which 
Appointment of times of sit- ],e will sit in each of the Courts of wliich ho is 
ting in certain circumstances, jmjge 

(2) Notice of the times shall be published in such manner as the High Court 
from time to time directs. 

8. (1) The Local Government, with the previous sanction of the Governor-Ge- 

. , ^ , neral in Council, may, by order in writing, appoint an 

Additional Judge. Additional Judge of a Court of Small Causes or of two 

or more such Courts. 

(2) The Additional Judge shall discharge such of the functions of the Judge of 
the Courts as the Judge may assign to him, and in the discharge of those functions 
shall exercise the same powers as the Judge. 

(3) The Judge may withdraw from the Additional Judge any business pending 
before him. 

(4) When the Judge is absent, the Additional Judge may discharge all or any 
of the functions of the Judge. 

9. A Judge or Additional Judge of a Court of 
Suspension and removal of Small Causes may be suspended or removed from office 
Judges. jjy Local Government. 

10. The Local Government, after consultation with the High Court, may, by 

order in writing, direct that two Judges of Courts of 
Power to require two Judges Small Causes, or a Judge and an Additional Judge of n 
to sit as a enc . Court of Small Causes, shall sit together for the trial of 

such class or classes of suits or applications cognizable by a Court of Small Causes 
as may be described in the order. 

11. (1) If two Judges, or a Judge and an Additional Judge, sitting together 

ir, ..o=» n uuder the last foregoing section, differ as to a question 

tonch. o*" usage having the force of law, or in constru- 

ing a document, the construction of which may affect 
the merits, they shall draw up and refer, for the decision of the High Court, a state- 
ment of the facts of the case and of the point on which they differ in opinion, and 
the provisions of Chapter XLVI. of the Code of Civil Procedure shall apply to the 
reference. 

(2) If they differ on any matter other than a matter specified in siih-sectioa 
(1), the opinion of the Judge who is senior in respect of date of appointment as 
Judge of a Court of Small Causes, or, if one of them is an Additional Judge, then 
the opinion of the Judge sitting with him, shall prevail, 

(3) For the purposes of sub-section (2), a Judge permanently appointed shall 
be deemed to be senior to an officiating Judge. 

12. (1) The Local Government may appoint to a 
Begistrar. \ Court of Small Causes an officer to bo called the Begis- 

trav of the Court. 

(2) Where a Registrar is appointed, he shall be the chief ministerial officer of 
the vJourt. 

Government may, by order in writing, confer upon a Registrar 
within the local limits of the jurisdiction of the Court, the jurisdiction of a Judge 

ot a Loiirt of Small Causes for the trial of suits of which the value does not exceed 
twenty riippes. 

gene5So?tpe?hifm?eVdi"^ cogfiizable by him as the Judge may, by 

Gove?amtuL suspended or removed from office by the Local 
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13. Subject to any enactment for the time being in force, and to any orders 1887« 

Other ministerial officers. made by the Local Government in this bebaif, the law 

or practice for the time being applicable to the appoint- Act 9, 
ment, punishment, and transfer of ministerial officers of a Civil Coart of the lowest 
grade competent to try an original suit of the value of five thousand rupees in that 
portion of the territories administered by the Local Government in which a Court of 
Small Causes is established, shall, so far as it can be made applicable, apply to the 
appointment, punishment, and transfer of ministerial officers of the Court of Small 
Causes other than the Registrar (if an}’) of that Court. 

14. (1) The ministerial officers of a Court of Small Causes shall, in addition 
Duties of ministerial offi- to any duties mentioned in this Act, or in any other 

_ enactment for the time being in force, as duties which 

are or may be imposed on any of them, discharge such duties of a ministerial na- 
ture as the Judge directs. 

(2) The High Court may make rules consistent with this Act, and with any 
other enactment for the time being in force, conferring and imposing on the 
ministerial officers of a Court of Small Causes such powers and duties ns it thinks 
fit, and regulating the mode in which powers and duties so conferred and imposed 
are to be exercised miff j^rformed. 

^ ,/ CHAPTER III. 

• JOMSraCTIOK OP CoUBTS OP SMALL CAUSES. 

, . 15. (1) A Court of Small Causes shall not take cognizance of the suits speci- 

Cogniziince of suits by fied in the second schedule as suits excepted from the 
Courts of Small Causes. cognizance of a Court of Small Causes. 

' (2} Subject to the exceptions specified in that schedule and to the provisions 

of any enactment for the time being in force, all suits of , a civil nature, of which 
the value does not exceed i^_hundred rupees, bhall be’eo^izable by a Court of 
Small Causes. " " 

(3) Subject as aforesaid, the Local Government may, by order in writing, di- 
rect that all suits of a civil nature, of which the value does not exceed one thousand 
rupees, shall be cognizable by a Court of Small Causes mentioned in the order. 

16. Save as expressly provided by this Act or by any other enactment for the 
Exclusive jurisdiction of time being in foroe, a suit cognizable by a Court of 
Courts of Small Causes. Small Causes shall not be tried by any other Court hav- 

ing jurisdiction within the local limits of the jurisdiction of the Court of Smalt 
Causes by which the suit is triable. 


CHAPTER IV. 

Pbacticb and Pbocbddke, 

17. (1) Tho procedure pi-escribed in tlie chapters and sections of the Code of 
Application of tho Code of Civil Procedure specified in the second schedule to that 
Civil Procedure. Code, as amended by this Act, shall, so far as those 

cliapters and sections are applicable, be the procedure followed in a Court of Small 
Causes in all suits cognizable by it and in all proceedings arising out of siicli. suits. 

Provided that an applicant for an order to set aside a decree passed ex parte or 
for a review of judgment shall, at tlm time of presenting bis application, either de- 
posit in the Court the amount due from him under the decree or in pursuance of the 
judgment, or give security to 'the satisfaction of the Court for the performance of 
^lic decree or compliance with the judgment, as the Court may direct. 

(2) Wliere a person has become liable as surety under the proviso to sub-sec- * 
tion (1), the security may be reali’zed in manner provided by section 263 of the 
bode or Civil Procedure. " . . 

‘ 18 (.1) Suits cognizable by the Registrar under section 12, sub-Bcctiona (3) 

, . . and (4), sliall be tried by him, . and decrees passed 

‘ Trial of suits by Registrar, ^jjoyejn si,ail be executed by liiin, in like maunor in all 
respects as tho Judge might try the suits, and execute the decrees, respectively. 

(2) The Judge may transfer to his own file, or to that of tlie Adiiilional Judge 
if an Additional, Jiid^e has been appointed, any suit or other proceeding ponding 
on the file of the Registrar. 
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19. (1) When the Judge of a Court of Small Onuses is absent, and an Ad^rli- 
AdraMon relrandre. tional Judge has not been appointed or, havuig been 
Act 9. jection of plaints by Registrar, appointed, is also absent, the Registrar "YJ’ q- 

plaint, or return or reject a plaint for any reason for which tho Judge might return r 

reject it.T^^e j^.g motion, or on the application of a perty, return 

or reject a plaint which has been admitted by the Registrar, or admit a plaint which 

has been returned or rejected by him ; . . 

Provided that, where a parly applies for tho return or rejection or the aci mis- 
sion of a plaint under this suh-scction, and his application is not inado at the Mri 
sitting of the Judge after the day on which the Registrar uilmittod, or rcturnod, or 
rejected the plaint, the Judge shall dismiss tho application,^ unless the npph cant 
' satisfies him that there was sufficient cause for not making the application at 


that sitting. ^ ....... 

20, (1) If, before the date appointed for the hearing of a suit, tho defendant or 
Passing of decroes by Regis- his agent duly anthorized in that behalf appears boforo 

trar on confession. the Registrar and admits tho plaintift’s ciaim, liio Ucgis- 

ti'ar may, if the Judge is absent, and an Additional Jiulgo has not been appointeu 
or, having been appointed, is also absent, pass against the defendant, upon the ad- 
mission, a decree, which shall have tho same effect as a decree passed by tho 
Judge. 

(2) Where a decree has been passed by tlie Registrar under siib-scction (1), 
the Judge may grant an application for review of judgment, and rc-hcar tho^ suit, 
on the same conditions, on the same grounds, and in the same manner as if tho 
decree had been passed by liimaclf. 

21, (1) If the Judge is absent, and an Additional Jiidjjc has not been ap- 
Eseontion of decrees by pointed or, having boon appointed, is also absent, tho 

Registrar. Registrar may, subject to any instructions which ho may 

have received from the Judge or, with respect to decrees or orders made by an 
Additional Judge, from tho Additional Judge, make any orders in respect of nppli. 
cations for tho execution of decrocs ami orders made by tho Court of whioh ho is 
Registrar, or sent to that Court for execution, which the Judge might make under 
this Act, 

(2) The Judge, in the case of any dcorco or order with rcspoct to tho execu- 
tion of whioli the Registrar has made an order under siib-sootioii (1), or the Afldi- 
tional Judge, in the case of any such deoroe or order which has bcou made by him- 
self, and with respect to which proceedings have not boon taken by the Jiidgo 
under this sub section, may, of his own motion, or on application made by a party 
within fifteen days from the date of the order of tlio Registrar or of tho oxcciition 
of any process issued in pursuance of that order, reverse or modify tho order. 

(3) The period of fifteen days mentioned in sub-section (2) shall be computed 
in accordance with the provisions of tho Indian Limitation Act, 1877, as though 
the application of the party wore an application for review of judgment. 

22, When the Judge of a Court of Small Causes is absent, and an Additional 
Adjournment of oases by Judge has not been appointed or, having boon anpnintod. 

c^ef miniBtonal officor, is also absent, the Registrar or other chief ministerial 
othcer of tho Court may exercise from time to time tho power whioh tho Court 
possesses of adjourning the hearing of any suit or other proceeding, and fix a day 
for the further hearing thereof. r j 

23, (1) Notwithstanding anything in the foregoing portion of this Act, when 
Return of plaints in suits the right of a plaintifE and the relief claimed by him in 

nvo ving questions of title. a Court of Small Causes depend upon tho proof or dis- 
prooi ot a title to immoveable properly or other title which such a Court cannot 
nnaiiy determine, the Court may, at any stage of the proceedings, return the plaint 
to presented to a Court having jurisdiction to determine the title. 

(.2 j. When '' ■ ‘ 

the p 
dure, 

Sle'to Limitation Act, 1877, be deo'med to ImVbccn 




I* 

PROVINCIAL SMALL CAUSE COURTSi -- 285 


24. Where an order specified in section 588, clause (29), of tlio Code of Civil 
Appeals from certain orders Procedure, is iiiade by a Court of Small Causes, an ap- 
of Courts of Small Causes. peal therefrom shall lie to the District Court. 

' 25, The High Court, for the purpose of satisfying itself that a decree or order 
Revision of decrees and made in. any case decided by a Court of Small Causes 
orders of Courts of Small was according to law, may call for the case, and pass 

Buch order with respect thereto as it thinks fit. 


Amendment of the second 
schedule to the Code of Civil 
Procedure. 


26. In the second schedule to the Code of Civil 
Procedure — 


(a) for “ Chapter VIII. — Section HI, Set-off,” the following shall be substi- 
tuted, namely ; — 


1887: 
Act 9, 


“ Chapter VIII. — Of Written Statements and Set-off 

(6) the following shall be inserted between the portion of the schedule refer- 
ring to Chaptee XV. and that referring to Chapteb XVIII., namely ; — 

“ Chapter XVI. — Of Affidavits 

(c) in the particulars against Chapter XIX , for “ 275 to 280 (both inclusive), 
283,’* the following shall be snbstitutcd, namely : — 


“ 275 to 283 (both inclusive) 

(d) for Chapter XLVII. — Of Review of Judgment,” the following shall bo 
substituted, namely : — 

“ Chapter XLVllI.— Of Review of Judgment, sections 623, 626', 
and 630 and 

(fi) for “ Chapter XLIX. — MisccllaneouR, sections 6-10 to 647 (both inclusive)* 
sections 649 to 652 (both inclusive),” the following shall be substitutcd'i 
namely 

' “ Chapter XLIX. — Miscellaneous.” 


27. Save as provided by this Act, a decree or order made under the foregoing 
Finality of decrees and or- provisions of this Act by a Court of Small Causes, shall 
ders. be final. 


CHAPTER V. 


SOPPLBMEKTAl PROVISIONS. 


28. (1) A Court of Small Causes shall be subject to the administrative control 
Subordination of Courts of Dis_t rict C oiut and to the superintendence of 'llie 

Small Causes. Court, and shall — 

(o) keep such registers, books, and accounts as the High Court from time to 
time prescribes, and 

(6) comply with such requisitions as may be made by the District Court, the 
High Court, or the Local Government for records, returns, and sliite- 
ments in such form and manner as the authority making the requisition 
directs. 

(2) The relation of the District Court to a Court of Small Causes, with re- 
spect to administrative control, shall be the same as that of the District Court to a 
Civil Court of the lowest grade competent to try an original stiit of the value of 
five thousand rupees in that portion of the territories administered by the Local 
Government in which the Court of Small Causes is established. ^ 


29. A Court of Small Causes shall use a seal of such form and dimensions ns 
are prescribed by the Local Government. 

Abolitionof Courts of Small 30 The Local Government may, by order in writ- 
Causes, ing, abolish a Court of Small Causes. 


31. (1) Nothing in this Act shall be construed to prevent the Local Govern- 

o . r j. mentfromappointingapersonwhoisaJudgeorAddi- 

Jud^"of’*^ourt*^^f*^Small tional Judge of a Court of Small Causes to be also a 
Causes to other offioo. Judge of any other Civil Court, or to be a Magistrate 

of any class, or to hold any other public office. 



1887. 
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Application of Act to Courts 
invested with jurisdiction of 
Court of Small Causes. 
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(2) When a Judge or Additional Judge is bo appointed, the ministerial officers 
of hia Court shall, subject to any rules which the Local Government 
this behalf, be deemed to be ministerial officers appointed to aid him m the chscharf,c 
of the duties of the other office. 

32. (1) So much of Chapters III. and IV. ns re- 
lates to— 

(a) the nature of the suits cognizable by Courts of Small Causes, 

(Jb) the e.vclosioa of the jurisdiction of other Courts in those suits, 

(c) the practice and procedure of Courts of Small Causes, > • i r 

(rf) appeal from certain orders of those Courts and revision of cases dccKica 
by tljem, and ^ • 

(c) the finality of their decrees and orders subject to such appeal and revi- 
sion as are provided by this Act, 

applies to Courts invested by or under any enactment for the time being in- 
force with the jurisdiction of a Court of Small Causes so far as regards the exer- 
cise of lhat jurisdiction by those Courts. _ . , - . j* 

(2} Nothing in sub-section (1) with respect to Courts invested with the jurisdic- 
tion of a Court of Small Causes applies to suits instituted or proceedings cominenccd 
in those Courts before the date on which they were invested with that jurisdiction. 
33. A Court invested with the jurisdiction of a Court of Small Causes, with- 
Application of Act and Code respect to the exercise of that jurisdiction, and the- 
to Court ao invested as to two same Court, with respect to the exercise of its jiirisdic- 
Couvts. ‘ tion in suits of a civil nature which arc not cognizalilo- 

by a Court of Small Causes, shall, for the purposes of thi-s Act and the Code of 
Civil Pvooednve, in* deemed to be dift'erenl Courts. 

Modification of Code as so 34- Notwiihstaudiug anything in the lust two fore- 
applied. gt>itig sections, — 

(«) when, in exercise of the jurisdiction of a Court of Small Causes, a Court 
invested with that jurisdiction sends a decree for execution to itself as- 
a Court having jurisdiction in suits of a civil nature which arc not cog- 
nizable by a Court of Small CnuseSj or 

(5) when a Court, in the exercise of its jnridiction in suits nf n civil nature- 
which are not cognizable by a Court of Small Causes, sends a decree 
for execution to itself as a Court invested with the jurisdiction of a 
Court of Small Causes, — 

the documents meniioned in section 224 of the Code nf Civil Procedure shall! 
not be sent with the decree unless in any case the Court, by order in writing, re- 
quircR them to be sent. 

35. (1) Where .a Court of Small Causes, or a Court invested with the jiiris- 

Continiianeo of proceedings diction of a Court of Small Cansi's, has, from any causu, 
of abolished Courts. ceased to have jurisdiction with respect to any case,, 

any proceeding in relation to the case, whether before or after decree, which, if iho 
Court had not ooased to have jnrisdiction,miglit have been had therein, may be liiwl itt 
the Court which, if tlie suit out of which the proceeding has arisen were about to* 
be instituted, would have jurisdiction to try the suit. 

(2) Notiniig in this section applies to cases for which special provision is mado- 
in the Code of Civil Procedure, as extended to Courts of Small Causes, or in any 
other enactment for the lime being in force, 

Amaadiaent of Indian Li- 38. In the third division of the second schedule 
nutation Act. to the Indian Limitation Act, 1877, — ' 

(u) after No. 160 the following shall be inserted, namely : — 


“No. 1I50A. 


Ditto 


Tho date of the docrco- 
or ordor.” 


For a review of judgment by a Pro- 
vincial Court of Bin-all Causes, or 
by a Court invested with tlio 
jurisdiction of a Provincial Court 
of Small Causes when exercising 
that jurisdiction. 

and (h) m No. 173 the words, figures, and letter “No. 160A and “ shall be insert, 
eu before the word and figures 162.” 

Publication of certain or- , 37- All orders required by this Act to be made in 

writing \> 3 > the Local Government shall bo publislied iit 
the oniciiil Gazelle. 
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THE FIRST SCHEDULE. 

EnACI'MENT-S repealed. 

(See section 8.) 

, Number and year. 

Subject or title. 

Extent of repeal. 

1 

2 

3 

Act XI. of 1865 

Act VI. of 1871 

Act III. of 1873 

Act XV. of 1874 ... 

Act XII. of 1881 ... 

Regulation 1. of 1877. 

Mufassal Small Cause 
Courts Act. 

•Bengal Civil Courts 
Act. 

Madras Civil Courts 
Act. 

Laws Local Extent 
Act. 

North-Wastern/I’ro- 
vinces Ren^aot; ' 

Ajmere Cmirts Regu- 
lation. / 

So much as has not been repealed. 

Section 80, 

Section 29, paragraph one. 

So much of the first schedule as relates to 
Acts XI. of 1865 and X. of 1867. 

In section 2, the words and figures “ and Act 
No XI. of 1865, section 52.” 

Section 33. 


•«^THE SECOND SCHEDULE. 

Suits excepted from the Cognizance op a Court of Small Causes. 

(See section 15.) 

(1) A suit concerning an act or order purporting to be done or made by the Gover- 
aior-General in Council or a Local Government, or by the Governor-General or a Gover- 
nor, or by a Member of the Council of the Govefnor-General or of the Governor of 
Madras or Bombay in his official capacity, or concerning an act purporting to be done by 
■any perfion by order of tbe Governor-General in Council or a Local Government ; 

(2) a suit concerning an act purporting to be done by any person in pursuance of _a 
judgment or order of a Court or of a judicial officer acting in the execution of h’*’ 
4>ffice ; ; 

(3; a suit concerning an act or order purporting to be done or made by any other 
•officer of the Government in his official capacity, or by a Court of Wards, or by an offi- 
cer of a Court of Wards in the execution of his office ; 

(4.) a suit for the possession of immoveable property or for the recovery of an in- 
terest in such property ; 

(5) a suit for the partition of immoveable property ; 

(6) a suit by a mortgagee of immoveable property for the foreclosure of the mort- 
•gage or for the sale of the property, or by a mortgagor of immoveable property for the 
redemption of the mortgage; 

- (7) a suit for the assessment, enh'anoemeiit, abatement, or apportionment of the rent 

•of immoveable property ; . . ^ ^ i, 

(8) a suit for the recovery of rent, miiAy lihnn hnuse-rent. unless the Judge of the 
•Court of Small Causes has been expre "ly iiivestedT by the Local Government with 
authority to exercise jurisdiction with respect thereto ; 

(9) a suit concerning the liability of land to be assessed to land-revenue ; 

! 10) a suit to restrain waste ; • . - . 

11) a suit for the determination or enforcement of any other right to or interest in 

Immoveable property ; a. 

,(12) a suit for the possession of an hereditary office or of an interest in such an office, 
including a suit to establish an exclusive or periodically recurring right to discharge the 
functions of an office ; 

(13) a suit to enforce payment of the allowance or fees respectively called maCt/cana 
and ftafcJfc, or of cesses or other dues when the cesses or dues are payable to a person by 
reason of his interest in immoveable property, or in an hereditary office, or in a shrine or 
other religious institution ; , ., j xi. 

(14) a suit to recover from a person to whom compensation has been paid under the 
Land Acquisition Act, 1870, the whole or any part of the compensation ; 

(15) a suit for the specific performance or rescission of a contract ; . > , ’ 

• (16) a suit for the rectification or cancellation of an instrument ; 

( 17 ) a suit to obtain im injunction ; ^ x * x, ‘i 

(18) a suit relating to a tru?t, including a suit to make good out of the general 
estate of a deceased trustee the loss occasioned by a breach of trust, and a suit by a co- 
trustee to enforce against the estate of a deceased trustee a claim for contribution ; 
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(19) a suit for a 


declaratovy dcoreo, not being a suit instituted under soolion 28U of 

}21) a suit to set aside an attacbment by a Court or a revenue-author ity, or a wlo, 

mortWe, lease, or other transfer by a Court or a revouuo-authonty, or by a guiirdian ; 

(22) a suit for property which the plaintiff has conveyed while insane 5 

(23) a suit to alter or set aside a decision, decree, or order of a Court or of a person 
acting in a judicial capacity j 

(24) a'suit to contest an award ; r «• m -n j ^ 

(25) a suit upon a foreign judgment as defined in the Code of Civil Procedure of 

upon a judgment obtained in British India; ^ . 1 on- r n - 

(26) a suit to compel a refund of assets improperly distributed under s. 29o of thcr 

Code of Civil Procedure ; .« on, 1 ^ 

(27) a suit under the Indian Succession Act, 1865, section _320 or section 821, or undcf 
the Probate and Administration Act, 1881, section 139 op section 140, to compel a ref uiia 
by a person to whom an executor or administrator has paid a l(5ga(5y or distributed assets ; 

(28) a suit for a legacy or for the whole or a share of a residue bequeathed by a testa- 
tor, or for the whole or a share of the property of an intestate ; 

(29) a suit — , 

(а) for a dissolution of partnership or for the winding-up of the business of a partner- 

ship after its dissolution ; 

(б) for an account of partnership-transactions ; or 

(0) for a balance of partnership-account, unless the balance has been st ruch by tl io 
p arties nr4iliPirap-ents.; er»— — 

(30) a suit for an account of property and for its duo administration under decree ; 

(31) any other suit for an account, including a suit by a mortgagor, after the mort- 
gage has been satisfied, to recover surplus collections received by the mortgagee, and a suit 
for the profits of immoveable property belonging to the plaintiff which have boon wrong- 
fully received by the defendant j 

(32) a suit for a general average loss or for salvage ; 

(33) a suit for compensation in respect of collision between ships ; 

(84) a suit on a policy of insurance ox for the recovery of any promium paid under 
any such policy j 

(85) a suit for compensation— 

for loss occasioned by the death of a person caused by actionable wrong ; 
for wrongful arrest, restraint, or confinomont j 
for malicious prosecution ; 

(d) for libel; 

(c) for slander ; 

(/) for adultery or seduction ; 

{g) for breach of contract of betrothal or promise of marriage ; 

(A) for inducing a person to break a contract made with the plaintiff ; 

(t) for obstruction of an easement or diversion of a watercourse ; 

(y) for illegal, improper, or excessive distress or attaclimcut ; 

(k) for improper arrest under Chapter XXXIV. of the Code of Civil Procedure, or 
in respect of the issue of an injunction wrongfully obtained under Chapter 
XXXV. of that Code ; or 

(0 for injury to the person in any case not speoifiod in the foregoing sub-clauvos of 
this clause ; 

(36) a suit by a Muhammadan for exigible (mu'aJjaT) or deferred (mn'wajjaT) dower* 

(37) a suit for the restitution of conjugal rights, for the recovery of a wife for the 
custody of a minor, or for a divorce ; 

(38) a suit relating to maintenance ; 

the 



■property or family ; 

«on mortgagors of immoveable property for contribu- 

tion “ mpect of money paid by him for the redemption of the mortgaged pronorW - 
(43) a, suit against the Government to recover money paid under nrnfoof,n r 
tion of a claim made by a revenue-authority - satisfac 


on account of au arrear of land-revenue 


or 


- — — - — ^ Ml VXIUI avj’ 

” ^ recoverable as an arrear of land-revenue 

actmS^oVtSe hy any en- 
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' NEGOTIABLE INSTRUMENTS ACT, 

NO. XXVI. OF 1881. 


Received the G.-G.’s Assent on the 8th December 1.881, 

Ari Act to define mid amend the law relating to Promissory Notes, Pills of 

Exchange, and Cheques. 

Whereas it is expedient to define and amend the law relating to pro- 
Preamble. . missory notes, bills of exchange, and cheques ; It 

is hereby enacted as follows : — 


Bhort title. 


CHAPTER I. 

Preliminary, 

1. This Act may be called “ The Negotiable 
Instruments Act, 1881 

It extends to the whole of British India ; but nothing herein contained 
Local extent ' affects the Indian Paper Currency Act, 1871, sec- 

tion 21, or afiects any local usage relating to any 
-Saving of usagoa relating instrument in an oriental language ; Provided that 
tohundi8,&c. usages may be excluded by 'any words in the 

body of the instrument, which indicate an intention that the legal relations 

of the parties thereto shall be governed by this 
Act ; and it shall come into force on the first day 
of March, 1882. 

2. On and from that day the enactments specified in the schedule hereto. 

annexed shall be repealed to the extent mentioned 
in the third column thereof. 


Bepeal of enactments. 


Interpretation-olauso 

“Banker;'' 


3. In this Act — 

“ Banker ” includes also persons or a corpora- 
tion or company noting as bankers ; and 
Notary public ” includes also any person appointed by the Governor- 
“ Notary public ’’ General in Council to perform the functions of a 

notary public under, this .Act. 


CHAPTER II. 

bp Notes, Bills, and Cheques. 

4. A “ promissory note” is an instrument in writing (not being a'blank- 
“ Promissory note " note or a 'currency-note) containing 'ah uncondi- 

tional undertaking, signed by the maker, to pay a 

.certain sum of money only to, or to the order of, a certain person, or to the 
bearer of the instrument. ^ 

, Jllusiraiions. 

* ' ♦ ' 

A signs instruments in the following terms : — - ‘ ' 

(a.) “ I promise to pay'B or order Rs. 500.” 

(5.) “ I acknowledge myself to.be indebted to B in Es. 1,000, to be paid on 
demand, for value received.” 

. (c.) “ Mr. B, 1 0 TJ Rs. 1,000.” 


C. C. M.— 37 
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« T ni-rtmifle to Day B Rs. 500 and all otlicr snms whk-l) f'hnil bo to bim." 
(f ) “ I prSse to pay B R«. 500, firf.i'lledncliog tborcont any money wliicb be 

may owe ^ ^ jjs 5 O 0 seven days aftei-- my marriage will) 0 ,” 

[f] « I promise to pay B Rs. 500 on D's dealb, provided D leaves mo enough 

to I® promise to pay B Es. 500, and to deliver to him my black horse on Jst 

Jammo^ instruments respectively marked (c) and (5) arc promissory notes. .I he 
instruments respectively marked (c), (rf), (c), (/}, (< 7 ), and (//), arc not promissory 
notes. 


5. 


A “ bill of exchange” is an instrument in -writing containing an 
unconditional order, signed by tbo maker, direc ting 


“ Bill of exchange." 


a certain person to pay a certain sum of money 

only to, or to the order of, a certain person, or to the bearer of the in- 
strument. 

A promise or order to pay is not “ conditional” within tlie meaning of 
this section and section four by reason of the time for payment of the amount 
of any instalment thereof being expressed to bo on tlio lapse of a cei-fain 
period after the occurrence of a specified event which, according to the 
ordinary expectation of mankind, is certain to happen, although the time of 
its happening may be uncertain. 

The sum payable may be “ certain” within the meaning of this section 
and section four, although it includes future interest, or is payable 'at an 
indicated rate of exchange, or is according to tJio course of exchange, and 
although the instrument provides that, on clefault of payment of an in stnl- 
ment, the balance unpaid shall become due. 

The pei’son to whom it is clear that the direction is given, or that pay- 
ment is to be made, may bo a “ certain person” within the meaning of this 
Section and section four, although he is mis-named or designated by descrip- 
tion only. 

6. A “ cheque” is a bill of exchange drawn on a specified banker, and 

„ not expressed to be payable otherwise than on 

'"ASH'. demand. 

7 . The maker of a bill of exchange or cliequo is called the, “ drawer j ” 

“Drawer" “Drawee" person thereby directed to pay is called the 

“ drawee,” 

When in the bill or in any indorsement thereon the name of any person 

"Drawee in case of need" addition to the drawee to be resorted 

to in case of need, such person is called a “ drawee 
in case of need,” 

After the drawee of a bill has signed his assent upon the bill, or, if there 
“Acceptor." more parts thei'eof than one, upon one of such 

snptTsiffmnn. * 1 . u 1 1 delivered the same, or given notice of 

" accept « ^ or to some person on his behalf, he is called the 

» When a bill of exchange has been noted or protested for non-accept- 

“ Acceptor for liononr.” ance or for better security,”* and any person ac- 

of anv one nf fiirv cepts in mjwa protest for honour of the draw’cr or 

orsers, such person is called an ** acceptor for honour.’* 




by A.l n. rf 1886, ..2, 

ana tue bUl is protested for non-accoptanco." 
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The person- named 
"Payee”. 


Act 26. 


8 . 


"Holder.” 


in- the instrument, to whom or to -vyIioso order the 1881. 
money is by the instrument directed to be paid, is 
called the “ payee.” 

The " holder” of a promissory note, bill of exchange, or cheque, means " 
any person entitled in his own name to the posses* 
sion' thereof, and to receive or recover the amount 
'due thereon from the parties thereto. 

Where the note, bill, or cheque, is lost or destroyed, its holder is the per- 
son so entitled at the time of such loss or destruction. 

9. " Holder in due course” means any person who for consideration be- 

„ came the possessor of a promissory note, bill of es- 
, "Holder in due course.,' 

or the' payee, or indorsee thereof, if payable to, or to the order of, a payee, 

before the amount mentioned in it became payable, and without having 
sufficient cause ' to believe that any defect existed in the title of the person 
from whom he derived his title. 

10. “ Payment in due course” means payment in accordance -with the 

, „ apparent tenor of the instrument in good faith and 

^ * without negligence to any person in possession 

thereof under circumstances which do not afford a reasonable ground for 
believing that he is not entitled to receive payment of the amount therein 
mentioned. 

11. A, promissory note, bill of exchange, or cheque,. drawn or made in 

, British India, and made payable in, or drawn upon 

Inland.instrument. - pg^gg^ resident in, British India, shall be 

deemed to be an inland instrument. 

12. Any such instrument, not so drawn, made. 

Foreign instrument. or made payable, shall be deemed to be a foreign 

instrument. 

' 13. A “negotiable instrument” means a promissory note, bill of ex- 
„ „ ..... . change, or cheque expressed to be payable to a spe- 

Negotiable ins rumen . cified person or his order, or to the order of a spe- 
cified person or to the bearer thereof, or to a specified person or the bearer 
thereof. . ' 

14. When a promissory note, bill of exchange, or cheque, is transferred 

to apy person, so as to constitute that person the 
Negotiation. holder thereof, the instrument is said to be nego- 

tiated. 

15. When the maker or holder of a negotiable instrument signs the same, 

• otherwise than as such maker, for the purpose of 
Indorsemen . negotiation, on the back or face thereof, or on a slip 

of paper annexed thereto, or so signs for the same purpose a stamped paper 
intended to be completed as a negotiable instrument, he is said to indorse the 
same, and is called the " indorser.” 

16. If the indorser signs his name only, the indorsement is .said to be 
Indorsement "in blank" “ blank,” and if he adds a direction to pay the 

and "in full." amount mentioned in the instrument to, or to the 

order' of, a specified person, the indorsement is said to be “ in full and 

the person so specified is called the indorsee ” of 
"Indorsee. the instrument. 

17. Where an instrument may be construed either as a promissory note 
or bill of .exchange, the holder may, at his election, 


Ambiguous instruments. ■ . ... 

• treat it as 

thencefor-vrard treated accordingly. 


either, .and the instrument shall be 
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1881 18. If the amount undertaken or ordered to he paid is stated diflfer- 

, . . , , entiy in figures and in words, the amount stated 

Act 20, diKtly'^T^figures and in 4rds shall be the amount undertaken or order- 
• 'words, 'ed to be paid. 

19. A promissory note or bill of exchange, in which no time for 
W»w, .a d«- payment is epeoiaed, and a cheque, are payable on, 
mand. demand. 

’ 20 Where one person signs and delivers to another a paper stamped in 

Inchoaio stamped instru- accordance with the law relating to negotiable 
ments. instruments then m force in British Indm, ana 

either wholly blank or having written thereon an incomplete negotiable 
instrument, he thereby gives primd^facie authority to the holder thereof to 
make or complete, as the case may be, upon it a negotiable instrument, for 
any amount specified therein, and not exceeding the amount covered by the 
stamp. The person so signing shall be liable upon such instrument, in the 
capacity in which he signed the same, to any holder in due course for such 
amount: provided that no person other than n holder in due course shall 
recover from the person delivering the instrument anything in excess of the 
amount intended by him to be paid thereunder. 

21. In a promissory note or bill of exchange the expressions “at 
“Atsieht” sight” and “on presentment” mean on demand. 

“On presentmont,” The expression “after sight” means, in a pro- 

“ After sight.” missovy note, after presentment for sight, and, in 

a bill of exchange, after acceptance, or noting for non-acceptance, or protest 
for non-acceptance, 

, 22. The maturity of a promissory note or hill 

“Maturity.” exchange is the date at winch it falls due. 

Every promissory note or bill of exchange which is not expressed to 
Days of grace. I’® payable on demand, at sight, or on presenment, 

is at maturity on the third day after the day on, 
which it is expressed to be payable. 


23. In calculating the date at which a promissory note or bill of 
Calculating maturity of bill exchange, made payable a stated number of months 
or note payable so many after date or after sight, or after a certain event, 
months after dato or sight. jg at maturity, the period stated shall be hold to 
terminate on the day of the month which corresponds witli the day on 
which the instrument is dated, or presented for acceptance or sight, or noted 
for non-acceptance, or protested for non-acceptance, or the event happens, or, 
where the instrument is a bill of exchange made payable a stated number of 
months after sight, and has beeeu accepted for honour, with the day on which 
it was so accepted. If the^raonth in which the period would terminate has 
no corresponding day, the period shall be held to terminate on the last dov 
df such month. ^ 


lUvsirations. 

Docemter.lSIS n „t maturity on the 3rd 
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24. In calculating the date at which a promissory note or hill of ex- 
OalculatinBinaturity of bill change made payable a certain number of days 

or note payable so many days after date or after sight, or after a certain event, is 
after date or sight. maturity, the day of the date, or of presentment 

for acceptance or sight, or of protest for non-acceptance, or on which the 
event happens, shall be excluded. . ' • , 

25. When the day on which a promissory note or bill of exchange i^ at 

-r-y..' j maturity is a public holiday, the instrument shall 

hoSy! be deemed to be due on the next preceding busi- 

ness-day. 

Explanation . — ^The expression “ public holiday ” includes Sundays : New- 
, Year’s day, Christmas day : if cither of such days falls on a Sunday, the next 
following Monday : Good Friday ; and any other day declared by the Local 
Government, by notification in the official Gazette, to be a public holiday. 


• CHAPTER III. 


■ Parties to Notes, Bills, and Cheques. 


26. Every person capable of contracting, according to the law to which 
Cnpaoity to make, &o., pro- he is subject, may bind himself and be bound by 
tnissory notes, &o. the making, drawing, acceptance, indorsement, deli- 

very, and nego:Kation of a promissory note, bill of exchange, or cheque. 

A minor may draw, indorse, deliver, and nego- 
Minor. - • tiate such instruments so as to bind all parties 

except himself. f 

Nothing herein contained, shall b^e deemed to empower a corporation to 
make, indorse, or accept suchf instmipents except in cases in whichi" under 
the law for the time being in lorcer they are so empowered.^ 


27. Every person capable of binding himself or of being bound, as men- 

tioned in section twenty-six, may so bind himself 
Agency. " or be bound by a duly authorized agent acting in 

his name. 

A general authority to transact business, and to receive and' discharge 
debts, does not confer upon an agent the power of, accepting or indorsing 
bills of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import an 
authority to indorse. 

28. An agent^who signs his name to a promissory note, bill of exchange, 

, . ' . or cheque, without indicating thereon that he signs 
Liability of agent signing. agent, or that he does not intend thereby to 

incur personal responsibility, is liable person^ly on the instrument, except 
to those who induced him to sign upon the belief that the principal only 
would be held liable. 


29. A legal representative 'of a deceased person, who signs his name to 
Liability of legal represen- » promissory note, bill of exchange; or cheque,_is 

tative^signing, » liable personally tbere^on, unless he expressly limits 

his liability to the extent of the assets received by him as such. 

30. The drawer of a bill of exchange or. cheque is bound, in case of 

-dishonour by the drawee or acceptor thereof, to 
Liability of drawer. compensate the'holder, provided due notice of dis- 

honour has been given 'to, or received by, the di’awer as hereinafter provided. 


i88i; 
Act 26. 
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Gt 
honour. 


Acceptance by several 
drawees not partners. 


7881 31 The drawee of a cheque having sufficient funds of the drawer in his 

1881. HL. J-ne u ^ properly applicable to the payment of such 

cC'UstwL cheque when duly requh^d 

so to do, and, in default of such payment; must compensate the drawer for 
any loss’ or damage caused by such default, 
ft 32. In the absence of a contract to the contrary, the maker of a pro- 
Liabiutyof maker of note missory note and the acceptor before maturity of 
and acceptor of bill. a bill o£ exchange are bound to pay the amount 

'thereof at maturity according to the apparent tenor of the note or accept- 
ance respectively, and the acceptor of a bill of exchange at or after maturity 
is bound to pay the amount thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound 
to compensate any party to the note or bill for any loss or damage sustained 
by him and caused by such default. 

33. Ho person except the drawee of a bill of exchange, or all or some 
Only drawee can be accept- of several drawees, or a person named therein as a 

except in need or for drawee in case of need, or an acceptor for honour, 

can bind himself by an acceptance. 

34. Where there are several drawees of a bill of exchange who are not 
partners, each of them can accept it for himself, 
but none of them can accept it for another witliout 
his authority. 

35. In the absence of a contract to the contrary, whoever indorses and 

T-i -i * #• A delivers a negotiable insti-ument before maturity, 

Ua iiyo in orser. without, in such indorsement, expressly excluding 

or making conditional his own liability, is bound thereby to every subsequent 
holder, in case of dishonour by the drawee, acceptor, or maker, to compen.sate 
such holder for any loss or damage caused to him by such dislionour, provided 
duo notice of dishonour has been given to, or received by, such indorser ns 
hereinafter provided. 

Every indorser after dishonour is liable as upon an instrument payable 
on demand. 

•36. Every prior party to a negotiable instrument is liable thereon to 

' Liability of prior parties to 8- holder in due course until the instrument is duly 
holder in due course. satisfied. '' 

“37. The maker of a promissory note or cheque, the drawer of a bill of 
Maker, drawer, and accept- exchange until acceptance, and the acceptor, are, 
or principals. in the absence of a contract to tlie contrai-y, re- 

spectively liable thereon as principal debtors, and the other parties the’reto 
are liable thereon as sureties for the maker, drawer, or acceptor, as the case 
may be. 

^ 38. As between the parties so liable as sureties, each prior party is, in 

Prior party a principal in absence of a contract to the contrarv' also 
mpect of each subsequent liable thereon, as a principal debtor in respect of 

each subsequent party. 

Ilhislration. 

indo,t8lhrbin to C Rfn ^ A aftenvanis 

'dfebtor. aS A Vand D ° /b between E and 13, B is the principal 

debtor and w ® A, A is the principal 

and D is his auSy between E and U. 0 is the principal debtor. 
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S9. When ijlie holder of an accepted hill of exchange enters into any 1881/ 
Suretyship. ' ' contract with the acceptor which, under section 


134 or 135 of the Indian Contract Act, 1872, 
would discharge the other parties, the holder may expressly reserve his right 
to charge the other J)arties, and in such case they are not discharged. ' 

40.' Where the holder of a negotiable instrument, without the consent 
Discharge of indorser’s liabi- of the indorser, destroys or impairs the indorser’s 

remedy against a prior party, the indorser is dis-: 
charged from liability to the holder to the same exteht as if the instrument 
had been paid at maturity. i 

Illustration. 


Act 26. 


A is the holder of a bill of exchange made payable to the order of B, which 
contains the following indorsements in blank : — 

First indorsement, “ B.” 

Second indorsement, “ Peter Williams.” 

Third indorsement, “Wright & Co.” 

Fourth indorsement, “ John Rozario.” 

This bill A puts in suit against John Rozurio, and strikes put, without John 
'Bozario’s consent, the indorsements by Peter Williinns and Wright & Co. A is not 
entitled to recover anything from John Rozario. 


41. An acceptor of a bill of exchange already indorsed is not relieved. 
Acceptor bound, although from liability by reason that such indorsement is 

indorsement forged. forged, if he knew or had reason to believe the 

indorsement to be forged when he accepted the bill. 

42. An acceptor of a bill of exchange drawn in a fictitious narae,- 
Accoptance of bill drawn and payable to the drawer’s order, is not, by 

in fictitious name. reason that such name is fictitious, relieved from 

liability to any holder in due course claiming under an indorsement by 
the same hand as the drawer’s signature, and purporting to be made by the 
drawer. 

• 43. A negotiable instrument made, drawn, accepted, indorsed, dr trans- 
Negotiablo instrumeht f®r*'ed without consideration, or for a consideration 
made, &c., without considera- Avhich fails, creates no obligation of payment 

between the parties to the transaction. But if 
any such party has transferred the instrument with or without indorsement' 
to a holder for consideration, such bolder, and every subsequent holder 
deriving title from him, may recover the amount, due on such instrument 
from the transferor for consideration Qr any, prior party thereto. 

Exception I . — No party for whose accommodation a negotiable instru- 
ment has been made, drawn, accepted, or indorsed, can, if he have paid the 
amount thereof, recovCT thereon siloh amount from any person who became a 
p'arty to such instrument for his accommodation. 

Exception II . — No party to the instrument who has induced, any othet 
party to make, draw, accept, indorse, or transfer the same to him for a con- 
' sideration which he has failed to pay or perform in full, shall recover thereon 
an amount exceeding the value of the consideration (if any) which he has 
actually paid or performed. 

44. When the consideration for which a person signed a promissory 
Partial absence or failure note, bill of exchange, or cheque, consisted of 
of money-consideration. money, and was originally absent in part or has 

' subsequently failed in part, the sum which a holder standing in immediate 
relation with such signer is entitled to receive from him is proportionally 
reduced. 



1881. 
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relation with the accep ti,e payee, ami the imlorser with 

with a holder. 

Jlluatration. 

A draws a bill on B for Rs, 600 payable to the order of A. B accopts the bill, 
but subsequently dishonours it by non-payment. A sues B on the bill. ^ cs 
that it was acOepted for value ns to Rs. 400, and as an accoimnodation to the plaiuliffi 
as to the residue. A can only recover Rs. 400. 

46. Where a part of the consideration for which a person signed a pro- 
parfcial failure of considera- missory note, bill of exchange, or cheque, though 
tion not consisting of money, jxot consisting of money, IS asccvtatnable u\ money 
,without collateral enquiry, and there has been a failure of that part, the sum 
which a holder standing in immediate relation with such signer is entitled to 
receive from him is proportionally reduced. 

45^* Where a bill of exchange has been lost before it is over-due, tho 
Holder’s right to duplicate person who was the holder of it nmy apply to tho 
of lost bill. drawer to give him another bill of the same tenor, 

giving security to the drawer, if required, to indemnify him against all 
persons whatever in case the bill alleged to have been lost shall be found 
again. 

If the drawer, on request as aforesaid, refuses to give such duplicate bill, 
he may be compelled to do so. 


OHAETEE IV. 

Of Negotiation. 

46. The making, acceptance, or indorsement of a promissory note, bill 

Delivery. exchange, or cheque, is completed by delivery, 

actual or constructive. 

As between parties standing in immediate relation, delivery to be efiec- 
tual must be made by the party making, accepting, or indorsing the instru- 
ment, or by a person authorized by him in that behalf. 

As between such parties and any holder of the instrument other than a 
holder in due .course, it may be shown that the instrument was delivered con- 
ditionally or for a special purpose only, and not for the purpose of transferring 
absolutely the property therein. ® 

A promissory note, bill of exchange, or cheque payable to bearer, is 
negotiable by the delivery thereof. 

1 ^ bill of exchange, or cheque paj'able to order, is nego-- 

tiable by the holder by indorsement and delivery thereof. 

47. Subject to the provisions of section fifty-eight, a promissory note, 

Negotiation by delivoiy. exchange, or cheque payable to bearer, is 

negotiable by delivery thereof. 

condJmSf promissory note, bill of exchange, or cheque delivered on 
tiablwTv except in a certain event, is not nego- 


* Mew section, inserted by Act II. of 1885, s. 3. 


mooTiABLB msTnmrsNTs, m 


llluairationt. 


i88i; 


(a.) A, the holdw of a negotiable inatrament payable to bearer delivers it to Act 26. 
B’e agent to keep for B. The instrument has been negotiated. ' .ao. 

(5.') A, the holder of a negotiable instnimcnt payable to bearer, which is in the 
bands of A s banker, who is at the time the banker of B, directs the banker to 
■transier the. instrument to B’s credit in the banker’s account with B. The banker 
does so, and accordingly now possesses the instrument as B’s agent. The instrn- 
ment has been negotiated, and B has become the holder of it. 


48. Subject to the provisions of section fifty-eight, a promissory note, 

Negotiation by indorsement. of exchange, or cheque payable to the order of 

a specified person, or to a specified person or order, 
is negotiable by the holder by indorsement and delivery thereof. 

. 49. The holder of a negotiable instrument indorsed in blank may, with- 

Convoraion of indorsement signing his own name, by writing above the 
in blank into indorsement in' indorser’s signature a direction to pay to any other 

person as indorsee, convert the indorsement in 
blank into an indorsement in full j and the holder does not thereby incur the 
'responsibility of an indorser. 


60. The indorsement of a negotiable instrument followed by delivery 
transfers to the indorsee the property therein with 
Effect of indorsement. negotiation ; but the indorse- 

ment may, by express works, restrict or exclude such right, or may merely 
constitute the indorsee an agent to indorse the instrument, or to receive its 
contents for the indorser, or for some other specified person. 

Illvstrationt. 


■ B signs the following indorsements on different negotiable instruments payable 
to bearer : — 

(a.) “ Pay the contents to 0 only.” 

(6.) “ Pay G for my use.” 

(c.) “ Pay C or order for the account of B.” 

(d.) " The within most be credited to 0.” 

These indorsements exclude the right of further negotiation by 0. 

■ (e.) « Pay 0.” 

- (/.) “ Pay C value in account with the Oriental Bank.” 

(S ) “ contents to 0, being part of the consideration in a certain deed 

of assignment executed by C to the indorser and others.” 

These indorsements do not exclude the right of further negotiation by 0. 


61. Every sole maker, drawer, payee, or indorsee, or all of several joint 
.. . makers, drawers, payees, or indorsees, of a negoti- 

Who may nego ui., 0 . instrument, may, if the negotiability of such 

instrument has not been restricted or excluded as mentioned in section fifty, 
indorse and negotiate the same. 


Bxplcmaiion — Nothing in this section enables a maker or drawer to 
indorse or, negotiate an instrument, unless he. is in lawful possession or is 
■holder thereof ] or enables a payee or indorsee to indorse or negotiate an 
instrument, unless he is holder thereof. 


llluatration.' 

A bill is drawn payable to A or order. A indorses it to B, the indorsement not. 
containing the words ” or order ” px any equivalent words. B may negotiate the 
instrument. 

0. C. M.— 38 
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negotiable instrvmknTs.- 


52, Th. fa.dor.er oJ Sy Zt” 

holder of the instrument, all intermediate indorsers arc liable to him. 


lUusirations, 

(0.) Tiie indorser of a negotiable instruraont signs his name, adding tho words— 
“ Without recourse.” 

Uoon this indorsement ho incurs no liability. . ■« i j* « ..n^i 

(b) A is the payee and holder of a negotiable instrument. Excluding personal 

liability by an indorsement “ without recourse,” he transfers the 

and B indovaes it to G, who indorses it to A. A is not only reinstated in his former 

rights, but has the rights of an indorsee against B and G. 


63. A holder of a negotiable instrument who derives title from a lioldor 
Holder deriving titlo from in due course has the rights thereon of that holder 

holder in duo course. in due coui'SC. 

64. Subject to the provisions hereinafter contained ns to crossed cheques, 
Instrument indorsed in a negotiable instrument indorsed in blank is pay- 

blank, able to the bearer thereof, even although originally 

payable to order. 

65. If a negotiable instrument, oftter having been indorsed in blank, is 
Conversion of indorsoment indorsed in full, the amount of it cannot be claimed 

in blank into indorsement in from the indorser in full, except by the person to 

whom it has been indorsed in full, or by one who 
derives title from such person. 

56. No writing on a negotiable instrument is valid for the purpose of 
Indorsement for part of negotiation if such writing purports to transfer 
sum due. only a part of the amount appearing to be duo on 

the instrument ; but where sucli amount has been partly paid, a note to that 
effect may be indorsed on the instrument, which may then be negotiated for 
the balance. 


Legal representative can- representative of a deceased 

not, by dehvoiy only, nego- person cannot negotiate, by delivery only, a pro- 
deMiMe^''”^”^^ ™^*^*^**^ raissory note, bill of exchange, or cheque payable 

to ox'der, and indorsed by the deceased, but nob 
delivered. 


58. When a negotiable instrument has been lost, or has been obtained 
Instrument obtained by un- from any maker, acceptor, or holder thereof by 

consideTatir 'Julawful means of an offence or fraud, or for an unlawful 
consi era ion. consideration, no possessor or indorsee who claims 

through the person who found or so obtained the instrument is entitled to 
receive the amount due thereon from such maker, acceptor, or holder, or 
irom any party prior to such holder, unless such possessor or indorsee is, or 
some person through whom lie claims was, a holder thereof in due course. 


69. The holder of a negotiable instrument, who has acquired it after 

disWor l^y non-acceptance or non-pay- 

only as acainaf fbo fv. notice thereof, or after maturity, has 

y. gainst the other parties, the rights thereon of his transferor : ^ 
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Provided that any person who, in good faith and for consideration, 
Accommodation note or becomes the holder, after maturity, of a promis- 
‘ sory note or bill of exchange made, .drawn, or 

accepted without consideration, for the purpose of enabling some party 
thereto to raise money thereon, may recover the amount of the note or bill 
from any prior party. , 

Illustration. 


1881- 
Act 26. 


The acceptor of a bill of exchange, when he accepted it, deposited with the 
drawer certain goods as a collateral security for the payment of the bill, with power • 
to -the drawer to sell the goods and apply the proceeds in discharge of the bill if it 
were not paid at maturity. The bill not having been paid at maturity, the drawer 
sold the goods and retained the proceeds, but indorsed the bill to A. A’s title is 
subject to the same objection ns the drawer’s title. 

60. A negotiable instrument may be negotiated ^except by the maker. 
Instrument negotiable till drawee, or acceptor after maturity) until payment 
payment or satisfaction. or satisfaction thereof by the maker, drawee, or 

acceptor at or after maturity, but not after such payment or satisfaction. 


CHAPTER V. 

Of Presentment. 

61. A bill of exchange payable after sight must, if no time or place is 

_ ‘ ^ , . specified therein for presentment, be presented to 

resen on or accep nco. drawee thereof for acceptance, if he can, after 

reasonable search, be found, by a person entitled to demand acceptance, within 
a reasonable time after it is drawn, and in business hours on a business-day. 
In default of such presentment, no party thereto is liable thereon to the 
person making such default. 

-If the drawee cannot, after reasonable search, be found, the’ bill is 
-dishonoured. 

. If -the bill is directed to the drawee at a particular place, it must be 
presented at that place ; and if at the due date for presentment he cannot^ 
after reasonable search, be found there, the bill is dishonoured. 

“ Where authorized by agreement or usage, a presentment through the 
post-office by means of a registered letter is sufficient,” 

62. A promissory note, payable at a certain period after sight, must be • 
Presentment of promissory presented to the maker thereof for sight (if he 

note for sight. can, after reasonable search, be found) by a person 

entitled to demand payment, within a reasonable time, after it is made, and 
in business hours* on .a business-day. In default of such presentment, no ' 
party thereto is liable thereon to the person making such default. 

63. The holder must, if so required by the drawee of a bill of exchange 
Drawee’s time for delibera- presented to him for acceptance, allow the drawee 

tion. •' twenty-four hours (exclusive of public holidays) 

to consider whether he will accept it. 

64. Promissory notes, bills of exchange, and cheques, must be presented 

for payment to the maker, acceptor, or drawee 
Presentmsnt for payment. respectively, by or on behalf of the holder 

as hereinafter provided. In default of such presentment, the other parties 
thereto are not liable thereon to such holder. " Where authorized by agree- 
meht or usage, a presentment through the post-office by means of a register-, 
ed letter is sufficient.” * 


The words quoted have been added by Act IT. of ISS.*!, a. i. 
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tepiiow.— Where a promissory note is payable on domanti, and is not 
payable at a specified place, no presentment is necessary in order to charge 

the foj payment must be made during the usual hours oE 

business, and, if at a banker’s, within banking 
hours, 

66. A promissory note or bill of exchange, 
made payable at a specified period after date or 
sight thereof, must be presented for payment at 
maturity. 

67. A promissory note payable by instalments must be presented for 
tiavuipuL payment on the third day after the date fixed 'for 
P^Ue payment of each instalment j and non-payment on 
such presentment has the same effect ns non-pay- 
ment of a note at maturity. 

68. A promissory note, bill of exchange, or 
cheque, made, drawn, or accepted payable at n 
specified place, and not elscwlierc, must, in order 
to charge any party thereto, be presented for pay- 
ment at that place. 

69. A promissory note or bill of exchange made, drawn', or accepted 
IratrumeTit payable at payable at a Specified place, must, in order to 

charge the maker or drawer thereof, be presented 
for payment at that place. 

note or bill of exchange, not made payable ns 
mentioned in sections sixty-eight and sixty-nine, 
must be presented for payment at the place of 
business (if any), or at the usual residence, of the maker, drawee, or acceptor 
thereof, as the case may ba 

71. If the maker, drawee, or acceptor of a negotiable instrument,' 
Presentment wLen maker, 1**^8 ^0 known place of business Or fixed residence, 

&c., has no known place of and no place is specified in the instrument for 
usinesB or residence. presentment for acceptance or payment, such pre- 

sentment may be made to him in person wherever he can be found. 

72. A cheque must, in order to charge the drawer, be presented at the 

Presentment of che'qno to which it is drawn before the relation 

charge drawer. between the drawer and his banker has been altered 

to the prejudice of the drawer. 

73. A cheque, must, in order to charge any person except the .drawer. 
Presentment of cheque to be presented within a reasonable time after deli- 

charge any other person. very thereof by such person. 

74. Subject to the provisions of section thirty- one, a negotiable instru- 

instrument ment payable on demand must be presented for 
payable on demand. ■ payment within a reasonable time after it is 

received by the holder. 

75. Presentment for acceptance or payment may be made to the duly 

authorized agent of the drawee, maker, or acceptor, 
or assignee 'of insoivo^t.*'^^^’ "wliere tko drawee, maker, 

where he bie K ^ i acceptor, has died, to his legal representative, or, 

wnere ne has been declared an insolvent, to his assigneef . 


Hours for presentment. 

Presentment for payment 
of instrument payable after 
date or sight. 


Presentment for 
of promissory note 
by instalments. 


Presentment for payment 
of instrument payable at 
specified place and not olso- 
•where. 


specified place. 

70. A promissory 

Presentment where no ex- 
clusive place specified. 
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' 76. No presentment for payment is necessary, and • the instrument is 

■When presentment unne- dishonoured at the due date for presentment in 
cessaty. aixy of the following Cases ; — 

(а) if the maker, drawee, - or acceptor, intentionally prevents the pre- 
sentment of the instrument, or, 

if the instrument being payable at his place of business, he closes such 
place on a business-day during the usual business-hours, or, 

. if the instrument being payable at some other specified place, neither 
he nor any person authorized to pay it attends at such place during the 
usual business-hours, or, 

if the instrument not being payable at any specified place, he cannot, 
after due search, be found j 

(б) as against any party sought to be charged therewith, if he has 
engaged to pay notwithstanding non-presentment ; 

(c) as against any party if, after maturity, with knowledge that the 
instrument has not been presented — 

he makes a part-payment on account of the amount due on the instru- 
ment, 

or promises to pay the amount due thereon in whole or in part, 

or otherwise waives his right to take advantage of any default in pre- 
sentment for payment ; 

(c2) as against the drawer, if the drawer could not suffer damage from 
the want of such presentment. 

77. When a bill of exchange, accepted payable at a specified bank, has 
Liability of banker for neg- ’t)een duly presented there for payment and dis- 
ligently dealing with bill pre- honoured, if the banker so negligently or impro- 
Bented for payment. perly keeps, deals with, or delivers back such bill 

as to cause loss to the holder, he must compensate the holder for such loss. 


1881. 
Act 26. 


CHAPTER VI, 

Of Payment and Interest. 

78. Subject to the provisions of section eighty-two, clause (c), payment 
To whom payment sbonld of the amount due on a promissory note, bill of 

be made. exchange, or cheque, must, in order to discharge 

the maker or acceptor, be made to the holder of the instrument. 

79 . When interest at a specified rate is expressly made payable on a 

promissory note or bill of exchange, interest shall 
Interest when ratelspeoified, calculated at the rate specified on the amount 

of the principal money due thereon, from the date of the instrument, until 
tender or realization of such amount, or until such date after the institution , 
of a suit to recover such amount as the Court directs. 

80. When' no rate of interest is specified in the instrument, interest on 
Intorost whon no rnte spool- the amount due thereon shall, except in cases 

fied. ' ' ' provided for by the Code of Civil Procedure, sec- 

tion 532, be calculated at the rate of six- per centum per annum, from the 
date at which the same ought- to have been paid by the party charged^ until 
tender or realization of the amount due thereon, or until such date after 
the institution of a suit to recover such amount as the Court directs. - 

Explanation . — ^When the party charged is the indorser of an instrument 
dishonoured by non-payment, he is liable to pay interest only from the time 
that he receives notice of the dishonour.' 
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negotiable instruments. 

^ 81 ■ Any person liable to pay, and called upon by the holder thereof 
81. Any person f’thg amount duo on a promissory note, 

Delivery of mstrumpnt of exchange, or cheque, is, before payment, 

STl’...!'' ^ ^ ^ entitled to linvl it shown, and is. on payim-nt, 

fjfiosi fn linvfi it delivered up, to him, or, if the instrument is lost or 
cLnot be produced, to be indemnified against any further claim thereon 

against him. 

OHAPTEK VII. 

Op Discharge from Liability on Notes, Bills, and Cheques. 

82. The maker, acceptor, or indorser, rospcc- 
Disohargo from liability. tively, of a negotiable instrument, is discharged 

from liability thereon — 

(а) to a holder thereof who cancels such acceptor’s or indorser’s name 

with intent to discharge him, and to all parties 
.feL.g °i”g°ba tion ; claiming under such holder ; 

(б) to a holder thereof who otherwise discharges such maker, acceptor, 

, . , or indorser, and to all parties deriving title under 

such holder after notice of such discharge ; 

(c) to all parties thereto, if the instrument is payable to bearer, or has 
by payment indorsed in blank, and such maker, acceptor, 

^ * or indorser, makes payment in due course of the 

- amount due thereon. 

f - 83. If the holder of a bill of exchange allows the drawee more than 
Discharge by allowing twenty-four hours, exclusive of public holidays, 
drawee more than twenty- to consider whether he will accept the same, all 
four hours to accept. previous parties not consenting to such allowance 

are thereby discharged from liaVnlity to such holder. 

84. When the holder of a cheque fails to present it for payment within 
When cheque not duly pre- **■ reasonable time, and the drawer thereof sustains 

sentod and drawer damaged loss or damage from such failure, he is discharged 
thereby. from liability to the holder. 

85. Where a cheque payable to order purports to be indorsed by or 
Cheque payable to order. on behalf of the payee, the drawee is discharged 

by payment in due course. 

86. If the holder of a bill of exchange acquiesces in a qualified accept- 
Partioa not consenting dis- *^Bce, or one limited to part of the sum mention- 

ohargod by qualified or limit- ed in 'the bill, or which substitutes a difi’erent place 
e acceptance. ^ qj, time for payment, or which, where the drawees 

are. not partners, is not signed by all the drawees, all previous parties whoso 
consent is not obtained to such acceptance are discharged as against the 
holder and those claiming under him, unless on notice given by the holder 
they assent to such acceptance. 

Explanatioiu — An acceptance is qualified — 

(a) where it is conditional, declaring the payment to be dependent on 
the happening of an event therein stated j 

be paid undertakes the payment of part only of the sum ordered to 

tak<»i specified on the order, it under- 

where a pluc6, and not otherwise or elsewhere ; or 

payment at snn?p, being specified in the '"order, it undertakes the 

other place, and not otherwise or elsewhere j 
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{dS where it undertahes'the payment at a time other than that at which 1881. 

under the order it would be legally due. 

^ ^ A.otQQ.j 


87. Any material alteration of a negotiable instrument renders the 
- Effect of material altora- same void as against any one who is a party there- 

' to at the time of making such alteration, and does 
not consent thereto, unless it was made in order to carry out the common 
intention of the original parties ; 

and any such alteration, if made by an indorsee, discharges his indorser’ 
Alteration by indorsee. liability to him in respect of the consider- 

ation thereof. 

The provisions of this section are subject to those of sections twenty, 
forty-nine, eighty-six, a^ one hundred and twenty-five. 

, 88. An acceptor or indorser of a negotiable instrument is bound - 
Acceptor or indorser bound acceptance or indorsement notwithstand- 

notwUhstnnding previous al- ing any previous alteration of the instru- 
ment. 


teration. 


Payment of instrument on 89. Where a promissory note, bill of ex- 

which alteration is not ap- change, or cheque, has been materially - altered, 
parent. appear to have been so altered, 

or where a cheque is presented for payment which does not, at the time 
of presentation, appear to be crossed, or to have had a crossing which has 
been obliterated, 

payment thereof by a person or 'banker liable to pay, and paying the 
same according to the apparent tenor thereof at the time of payment and 
otherwise in due course, shall discharge such person or banker from all 
liability thereon j and such payment shall not be questioned by reason of the 
instrument having been altered, or the cheque crossed. 

• Extingufahmont of rights 90- ^ of exchange which has been 

of action on bUl in acceptor’s negotiated is, at or after maturity, held by the 

acceptor in his own right, all rights of action 
thereon are extinguished. 


CHAPTER VIII. 

Of Notice of Dishonour. 


91. A bill of exchange is said to be dishonoured by non-acceptance 
■ Dishonour by non-accept- when the drawee, or one of several drawees not be- 
anco. ing partners, makes default in acceptance upon be- 

ing duly required to accept the bill, or wkere presentment is excused and the 
bill is not accepted. 

Where the drsiwee is incompetent to contract, or .the acceptance is quali- 
fied, the bill may be treated as dishonouredr 


92 . A promissory note, bill of exchange, or cheque, is said to be dife- 
Dishonourby non-payment, honoured by non-payment, when the maker of the 

note, acceptor of the bill, or dravvee of the cheque, 
makes default in payment upon being duly required to pay the same. . 

93. When a promissory note, bill of exchange, or cheque, is dishonoured 
By and to -whoin notice' by non-acceptance or non-payment, the holder 

should be given. thereof, or some party thereto who remains liable 

thereon, must give notice that the instrument has been so dishonoured to' all 
other parties whom the holder seeks to make severally liable thereon, and to 
some one of seveal parties whom he seeks to make jointly liable thereon. 
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Nothing in this section renders it necessary to give notice to tlie maker 
of. the dishonoured promissory note, or the drawee or acceptor of the dis- 
honoui'ed bill of exchange or cheque. 

94 Notice of dishonour may be given to a duly authorized agent of tlio 

Moa. i. wUch n.H». per" 5? T'’””, I' '1'"™ 

bo given. he has died, to his legal representative, or, where 

he has been declared an insolvent, to liis assignee ; may bo oral or written ; 
may, if written, bo sent by post; and may be in any form ; but it must in- 
form’ the party to whom it is given, cither in express terms or by reasonable 
intendment, that the instrument has been dishonoured, and in what way, 
and that he -will he held liable thereon ; and it must bo given within a 
reasonable time after dishonour, at the place of business or (in case such 
party has no place of business) at the residence of the party for whom it is 
intended. 

If the notice is duly directed and sent by post and miscarries, such 
miscarriage does not render the notice invalid. 

N ‘ 96. Any party receiving notice of, dishonour must, in order to render 
Party receiving must trans. any prior party liable to himself, give notice of 
mit notice of dishonour. dishonour to such party within a reasonable time, 
unless such party otherwise receives due notice as provided by section 
ninety-three. 

96. When the instrument is deposited with an agent for presentment, 

A A * the agent is entitled to the same time to give notice 

to ins principal ns if he were the holder giving 
notice of dishonour, and the principal is entitled to a further like period to 
give notice of dishonour. 

97. When the party to whom notice of dishonour is despatched is dead, 
Whennarty to whom notice but the party despatching tlie notice is ignorant of 

given is dead. hig death, the notice is sufficient. 

i. 98. No notico of d fabononr i. nccomry- 

(а) when it is dispensed with by the party entitled thereto ; 

(б) in order to charge the drawer, when he has countermanded 
payment ; 

(c) when the party charged could not suffer damage for want of notico • 

(d) when the party entitled to notice cannot, after due search, be found • 
or the party bound to give notice is, for any other reason, unable, Avithout 
any fault of his own, to give it ; 

(e) to charge the drawers, when the acceptor is also a drawer • 

{/) in the case of a promissory note which is not negotiable * 

(fir) when the party entitled to notice, knowing the facts^ 

unconditionally to pay the amount due on the instrument. * 


promises 


CHAPTER IX. 

Of Noting and Protest. 

99. When a promisee^ note or bill of exohongo has boon dishononrod 
Noting. by non-acceptance or non-payment, the holder may 

public upon the noted by a- notary 

upon each, ’ paper attached thereto, or partly 
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Such note must-be made within a reasonable time after dishonour, and 1881." 
m^ust specify the date of dishonour, the reason (if any) assigned for such -* 

dishonour, or, if the instrument has not been expressly dishonoured, the 
reason why the holder treats it as .dishonoured, and the notary’s charges. 

100. When a promissory note or bill of exchange has been dishonoured 
by non-acceptance or non-payment, the holder may, 
within a reasonable time, cause such dishonour to 
be noted and certified by a notary public. Such certificate is called a protest. 

When the acceptor of a bill of exchange has become insolvent, or hig 

Protest for better security, f impeached before the ma- 

' ' ' tunty of the bill, the holder may, within a reason- 

able time, cause a notary public to demand better pecurity of the acceptor, 
and, on its' being refused, may, within a reasonable time, cause such facts to 
be noted and certified as aforesaid. Such certificate is called a protest for 
better security. 

Contents of protest. hundred 

must contain — 

(a) either the instrument itself, or a literal transcript of the instrument 
-and of everything .written or printed thereupon ; 

(р) the name of the person for whom and against whom the instrument 
has been protested j 

(с) a statement ^hat payment or acceptance, or better security, as the 
case may be, has been demanded of such person by the notary public ; the 
terras of- his answer (if any), or a statement that he gave no answer, or that 
he could not be found j 

(ci) when the- note or bill has been dishonoured, the place and time of 
dishonour, and, when better security has been refused, the place and time of 
refusal ; . . 

(e) the subscription of the notary public making the protest ; 

If) in the event of an acceptance for honour or of a payment for honour, 
the - name of the person by whom, of the person for whom, and the manner 
in which, such acceptance or payment was offered and effected. 

A notary public may make the demand mentioned in clause (c) of this 
section either in person or by his clerk, or, where authorized by agreement or 
usage, by registered letter.* 

• 102.: When a promissory note or bill of exchange is required by law to 
Notice of oroteBt • protested, notice of such protest must be given 

^ * . instead of notice of dishonour, in the same manner 

and subject to the same conditions ; but the notice may be given by a notary 
-public who makes the protest. 

■ 103. All bills of exchange drawn payable at some other place than the 

place mentioned as the residence of the drawee, . 
after dishonour for non-accept- 3«Tid whicli ars dzslionourGd by non-accGptancOj may, 
ance.' without further presentment to the drawee,' be-pro- 

tested for non-payment, in the place specified for payment, unless paid before 
or at maturity. 

104. "Foreign bills of exchange must be protested for dishonour wlien 
^ • 1--11 - such protest is required by the law of the place 

Protest of foreign bills. ^ , - j 

. where they are drawn. 


* This para, has been added by ^ 

■ \- 


of 1885, s. 5. 

• 0. C. M.— PG. - 
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is%ai • For the tjurposes of this A.ct, where a l)ill or note is required to 

blurotLed ^vitlnn a specified time or before some 
Artie. •’ Lther preceding is token, it is enffidert litoUte 

bin has been noted for protest before the expiration of the specified time or 

Se tokiTof the preceding; and the femnl protest tea, be extended at 

any time thereafter as of the date of the noting. 


CHAPTER X. 


Op Rbasonablb Time. 


105. In determining what is a reasonable time for presentment for 
acceptance or payment, for giving notice of dis- 
Reasonable time. honour, and for noting, regard shall be had to the 

nature of the instrument and the usual course of dealing with respect to 
similar instruments ; and, in calculating such time, public holidays shall bo 


e^luded. 

^ 106. If the holder and the party to whom notice of dishonour is given 

Reasonable time of giving carry oh business or live (as tlie case may bo) in 
notice of dishonour. different places, such notice is given within a 

reasonable time if it is despatched by the next post or on the day next after 
the day of dishonour. 

If the said parties carry on Inisiness or livo in the same place, such 
notice is given within a reasonable time if it is despatched in time to reach 
its destination on the day next after the day of dishonour. 


107. A party receiving notice of dishonour, who seeks to enforce his 
Reasonable time for trans- right against a prior party, transmits the notice 
mitting such notice. within a reasonable time if be transmits it within 

the same time after its receipt as he would have had to give notice if he had 
been the holder. 


CHAPTER XI. 

Op Aocrptaroe and Payment for Honour and Reperenoe in 

Case op Need. 

108. When a- bill of exchange has been noted or protested for non- 

Accoptenco for honour, ' acceptance or for bettor security, any. person not 

, ' ' ’ being a party already liable thereon may, with the 

consent of the holder, by writing on the bill, accept the samo for the honour 
of any party thereto, f 

109. A person desiring to accept for honour must, by writing on tho 
How acceptance for honour bill under his hand, declare that he accepts under 

a* protest the protested bill for the honour of the 
uiawer or ot a particular indorser whom he names, or generally for honour.} 

UO. Where the acoeptanoe does not etpreso for whoBe honour it is 

to for tho honour 

+ '’y A®*' II- of IS85, s. 6. 

therefore II* of 188*''. b- 7, and has 

X As amended by Act U.-of 1886, s. 8. 
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111. An acceptor for honour 'binds himself to all parties subsequent to 1881. 
Liability of acceptor for the party for whose honour he accepte to. pay^ the T - T ' oA' 

honour. . ^ amount of the bill if the drawee do not ; ^and .such- 26. 

party arid all pririr .parties are liable in iheir, respective capacities to Com- 
pensate the acceptor for honour for all loSk or damage sustained by him in ■ 
consequence of such acceptance. 

But an acceptor for honour is npt liable to the holder of the bill .unless' 
it is presented, p'r (in case the address given by such acceptor on the. bill is a’ 
place other than the jilace where the bill is made payable) forwarded for 
presentment, not later than the day next after the day of its maturity. 

112. An acceptor for honour cannot be charged unless the bill has, at 
'When acceptor for honour its maturity, been pVesented to the drawee for 

may be charged. • payment, and has been dishonoured by him, and 

noted' or protested for such dishonour. 

113. When a' bill of exchange has been noted or protested for non- 
payment for honour. ■ pay-riient, an^r Person may pay the same for thri 

honour of any party liable to pay the same, pro- 
vided that the person so paying, “ or his agent in that behalf,”* has previ- 
ously declared before a notary public the party for whose honour he pays, 
and that such declaration has been recorded by such notary public. 

114. Any person so paying is entitled to all the' rights, in respect .of 

Bight of payer for honour. payment, 

^ ^ and may recover from the party, for whose honour 

he pays all sums so paid with interest thereon, and with all expenses pro- 
perly incurred in making such paymeiit. 

115. Where a drawee in case of need is named in a bill of exchange or 
Drawee in o»e of need. j" ^“7 indorseuaent thereon, ^ the bUl is not dis- 
honoured until it has been dishonoured by such 
drawee. 


Acceptance and payment 
without protest. 


* 116. A drawee in case of need may accept 
and pay the bill of exchange without previous pro- 
test. 


CHAPTER XII. 

Of OoMPENSATIOIf. ' 

117. The compensation payable in case of dishonour of a promissory • 

Bulesas to compensation. "ot®, bill of exchange, or cheque, by any party. 

, liable to the holder or any indorsee, shall (except 
in cases provided for by the Code of Civil Procedure, section 532) be deter- 
mined by the following rules : — I I . ; 

(а) the holder . is entitled to the uraount due, upon the instrument, 
together’ with the expenses properly incurred in presenting', noting, and pro- 
tes.ting it j ' 

(б) when the person charged resides at a place different from that at 
which' the instfuinent was payable, the holder is entitled to receive such sum 
at the current rate of exchange between the two places;’ 

(c)' ah' indorser' who, being liable, has paid the amount due on the same, 
is entitled to the amount so’ paid, with, interest at six per centum per aiinum 
from the date of payment until tender or- realization thereof, together 'with' 
all expenses caused by the dishonour and payment; 

• The word* quoted have been inserted by Act IT. of -188.^, s. 9. 
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■ (dS when the person charged and such indorser reside at difierent places, 
the indorser is entitled to receive such sum at the current rate of cxcliange 

between, the two places j , , •« t 

(e) the -party entitled to compensation may draw a bill upon the party 
liable to compensate him, payable at sight or on demand, for the amount duo 
to him, together with all expenses properly incurred by him. Such bill 
must be accompanied by the instrument dishonour^ and the protest thereof 
(if any). If such bill is dishonoured, the party dishonouring the same is 
liable to' make compensation thereof in the same maiinor os in the cose of 
the original bill. 


CHAPTER XIII. 


Special Rules of Evidence. 


Presumptions as to negoti- 
able instruments 


as to date ; 

as to time of acceptance ; 


as to time of transfer j 


as to order 
ments ; 


as to stamp ; 


of indorse- 


118. Until the contrary is proved, the follow- 
ing presumptions shall be made : — 

(a) that every negotiable instrument was made or drawn for considern- 
, .. tion, and that every such instrument, when it has 

been accepted, indorsed, negotiated, or transfcnetl, 
was accepted, indorsed, negotiated, or transferred for consideration ; 

(6) that every negotiable instrument bearing 
a date was made or drawn on such date ; 

(c) that every accepted bill of exchange was 
accepted within a reasonable time after its date 
and before its maturity ; 

(d) that every transfer of a negotiable instru- 
ment was made before its maturity ; 

(e) that the indorsements appearing upon a 
negotiable instrument ivere made in the order in 
which they appear thereon ; 

( f) that a lost promissory note, bill of ex- 
change, or cheque, was duly stamped ; 

(g) that the holder of a negotiable instrument is a holder in due course ; 
that holder is' a holder in provided that, whore tlie instrument lias hecn. 
due ooursG, obtained from its lawful owner, or from any per- 

son in lawful custody thereof, by means of an offence or fraud, or has been 
obtained from the maker or acceptor thereof by means of an offence or fraud, 
or for unlawful consideration, the burthen of proving that the holder is a 
holder in due .course lies upon him. 

119. In a suit upon an instrument which has been dishonoured, the Court 
Presumption on proof of shall, on proof of the protest, presume the fact of 

’ dishonour, unless and until such fact is disproved. 

120. No maker of a promissory note, and no drawer of a bill of 
Estoppel against denying exchange or ' cheque, and no acceptor of a bill of 

OTiginal validity of instru- exchange for the honour of the drawer, shall, in a 

thereon by a holder in due course, be permitted 

0 deny the validity of the instrument as originally made or drawni. 

121. No maker of a promissory note, and no acceptor of a bill of 



nugotiahle instruments. 

122. ■ No indorser of a negotiable instrument shall, in a suit • thereon hy 1881. 

_ ^iitoppol against denying . ^ subsequent holder, he permitted to deny the 

signature or capacity of prior signature or capacity to contract of any Drior-^°^26. 

party to the instrument. 



CHAPTER XIV. 
Op Crossed Cheques. 


123. Where 

Cboquo crossed generally. 


a cheque hears across its face an addition of the words' 
"and company” or any abbreviation thereof, be- 
tween two parallel transverse lines, or of two 
parallel transverse lilies simply, either with or without the words “not 
negotiable,” that addition shall be deemed a crossing, and the cheque shall be 
deemed to be crossed generally. 


124. Where a cheque bears across its face an addition of the name of 
„ . , .a banker, either with or without the words “ not 

eque crosse specia y. negotiable,” that addition shall be deemed a cross- 
ing, and the cheque shall be deemed to be crossed specially, and to be crossed 
to that banker. 

„ . . 125. Where a cheque is uncrossed, the holder' 

Crossing after issue. generally or Specially. 

Where a cheque is crossed generally, the holder may cross it specially. 

Where a cheque is crossed generally or specially, the holder may add ’ 
the words- “ hot negotiable. ” 

Where a cheque is crossed specially, the banker to whom it is crossed 
may again cross it specially to another banker, his agent, for collection. 

Payment of cheque crossed 126. Where a cheque is crossed generally, the 

generally. banker on whom it is drawn shall not pay it other- 

wise than to a banker. 

Where a cheque is crossed specially, the banker on whom it is drawn - 
Payment of cheque crossed shall not pay it otherwise than to the banker to 
specially. whom it is crossed, or his agent, for collection. 

12T. Where, a cheque is crossed specially to more than one banker, ‘ 
Payment of cheque crossed except when crossed to an agent for the -purpose of 
specially more than once. collection, the banker on whom it is drawn shall 

refuse payment thereof. 

128; Where the banker on whom a crossed cheque is drawn has paid 
Payment in duo couwe of *^6 sa™® due course, the banker paying the 
crossed cheque. , cheque, and (in case such cheque has cojne to the 

hands of the payee) the drawer thereof, shall respectively be entitled, to the 
same rights, and be placed in the same position in all respects, as they would 
respectively be entitled to and placed in if the amount of the cheque had 
been paid to and received*by the true owner thereof. 

129. Any banker paying a cheque crossed generally otherwise than to a 
Payment of crossed cheque banker, or a cheque crossed specially otherwise 
out of diie course. - -than to the banker to whom the same is crossed, 

or his, agent, for collection, being a banker, shall be liable to the true owner of 
-the cheque for any loss he may sustain owing to the cheque having been 
BO paid. 
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Cheer 

liable.’' 


130. A person taking a cheque crossed generally or 

■ ^ . in either case the words “not negotmhio, slmll 

liable^’""'’™ tiot have, and shall not be capable of giving, a 

better title to the cheque than that which the person iron, whom he took .t 

had. ... • 1 

131. A banker who has, in good faith, and without negligence, received 

.... , . , navment. for a customer, of a cheque crossed 

ceWnppV'«entof generally or specially. to himself, shall not, in case 

the title to the cheque proves defective, incur ay liability to the true owner 
of the cheque by reason only of having received'such payment. 


OHAPTEE XV. 

Of Bills in Sets. 

132. Bills of exchange may be drawn in parts, each part being numbered, 

and containing a provision that it shall continue 
° ° ' payable only so long ns the others remain unpaid. 

All the parts together make a set; hut the whole set constitutes only .one 
bill, and is extinguished when one of the parts, if a separate bill, would be 
extinguished. 

Exception. — When a person 'accepts or indorse.s dificrent parts of the 
bill in favour of different persons, he and the subsequent indorsers of each 
part are liable on such part as if it were a separate hill. 

133. As between holders in due course of different parts of the same 
Holder of first acquired set, he who first acquired title to his part is cn- 

part entitled to all. titled to the other parts and the money represented 

by the bill. 


CHAPTER XVI. 


Of International Law. 


134. In the absence of a contract to the contrary, tlie liability of the 
Law governing liability of niaker or drawer of a foreign promissory note, bill 
maker, acceptor, or indorser of exchange, or cheque, is regulated in all' essen- 
<0 oreign instrument. tial matters by the law of the place where lie made 

the instrument, and the respective liabilities of the acceptor and indorser by 
the law of the place vfhere the instrument is made payable. 


Illustration. 


25 exchange was drawn by A in California, where the rate of interest is 

i« 6 Ter Sn't mrW'* *? Washington, where the rate of interest 

on the bm British India, and is dishonoured. An action 

rate of R net- ® B in British India. He isJiabie to pay interest at the 

S 4e'm.e'1,£l8”‘pr!j4'’”‘ “ ^ ^ 

135. Where a promUuory note. MU of exchange, or cheque, ie made 
goSsdisfeur payables a different place from that in which 

if is made navablo T indoraed, the law of the place where 

dishonour is sufficient what constitutes dishonour, and what notice of 
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• • Illustration, 

A bill of excbange drawn and indorsed in British India, but accepted payable 
in Franpe, is dishononred. The indorsee causes it to be protested for such dishonour, 
and gives notice thereof in accordance with the law of Prance, though not in accord- 
ance with the rules herein contained in respect of bills which are not foreign. The 
notice is siidicient. 

136. If a negotiable instrument is made, draw-n, accepted, or indorsed 
Instrument made, &o., out 0 “,^ of British India, but in accordance with the 

of British India, but in ac- law of British India, the circumstance that any 
cordance with its law. agreement evidenced by such instrument is invalid 

according to the law of the country wherein it was entered into does not 
invalidate any subsequent acceptance or indorsement made thereon in British 
India. 

137. The law of any foreign country regarding promissory notes, bills 
Presumption as to foreign' of exchange, and cheques, shall be presumed to be 

the same as that of British India, unless and until 
the contrary is proved. 


. CHAPTER XVIL* 

Notaries Pobeic. 

138. The Governor-General in Council may, from time to time, by 
Power to appoint notaries notidcation in the official Gazette,.. appoint any 

public. person, by name or by virtue of his office, to be a 

notary public under this Act, and to exercise his functions as such within 
any local area, and may, by like notification, remove from office any notary 
public appointed under this Act. 

139. The Governor-General in Council may, from time to time, by 
Power to make rules for notification in the official Gazette, make rules con- 

notarics public. sistent with this Act for the guidance and control 

of. no.taries. public. appointed under this. Act, and may, by. such.rules (among 
other matters), fix the fees payable to such notaries. 


* New chapter, inserted Act II. of 1885, s. 10. 
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* • 

’SOHEDITLE. 

(or.)— S tatutes. 


Year and chapter. Title. Extent of repeal. 


9 Wm. III., c. 17 ... An Act for the better payment of Inland The whole. 

Bills of Exchange. 

3 & 4 Anne, c. 8 ... An Act for giving like remedy upon The whole. 

promissory notes as is now used upon 
Bills of Exchange, and for the better 
payment of Inland Bills of Exchange. 


(6.) — Acts op the GovERKOR-GENEUAt in Oouncij.. 


Number and 3 ’enr. Title. Extent of repeal. 


VI. of 1840 An Act for the amendment of the law The whole. 

concerning the negotiation of Bills of 
Exchange. 

V. of 1866 An Act to amend in certain respects the Sections 11, 12, and 

Commercial Law of British India. 13. 

XV. of 1874... ... The Laws Local Extent Act, 1874 The first schedule, 

so far ns relates 
to Act VI. of 1840 
and Act V. of 
18GG, sections II, 
12, and 13. 
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INDIAN REGISTRATION ACT, 


NO. III. OF 1877. 


^ Rkceived the G.-G.’s Assent on the 14th Fbbbuaky 1877. 

An Act for the Hegietration of Documents. 

"Whereas it .is expedient to amend the law relating to the registration 
Proamblo. o£ documents ; It is hereby enacted as follows ; — 


Short titlo. . 


Commoncement. 


PART 1. — Pbeliminaby. 

1. This Act may be called “ The Indian Regis- 
tration Act, 1877.” 

■ It extends to the whole of British India, except such districts or tracts 
. _ . of country as the Local Government may from time ' 

“ to time, with the previous sanction of the Governor- 

General in Council, exclude from its operation. 

And it shall come into force on the first day 
of April 1877. 

_ , , ^ , 2. On and from that day Act No. "VIII. of 

Repeal of onactmenfa. 1871 shall.be repealed. 

But all appointments, notifications, rules, and orders made, .and all 
districts and sub-districts formed, and all offices established, and all tables of 
fees prepared, under such Act or any of the enactments thereby repealed, 
shall be deemed to have been respectively made, formed, established, and 
prepared under this Act, except in so far as such rules and orders may be 
inconsistent herewith. 

Reference made in Acts passed before the first day of April 1877 to the 
said Act, or to any enactment thereby repealed, shall be read as if made to 
the corresponding section of this Act. 

. , 3. Ill this Act, ' unless there be something 

nterpretation-clauso. repugnant in the subject or context — 

“ Lease” includes a counterpart, kabuliyat, an unde rtak ing to ^cultivate . 

• - 

Signature” and “ signed” include and apply to the affixing of a mark : 

- “ Immoveable property” includes land, buildings, hereditary allowances, 
rights to ways, lights, ferries, fisheries, or any other benefit to arise out of 
land, and things attached to the earth or permanently fastened to anything 
which is attached to the' earth, but not standing timber, growing crops, npr 
gi’ass : 

“ Moveable property” includes standing timber, growing crops, and grass, 
fruit upon and juice in trees, and property of every other description, except 
immoveaVtVe property : 

“Book” includes a portion of a book, and also any number of sheets 
connected together with a view of forming a book or portion of a book : 

“ Endorsement” and endorsed” include and apply to an entry in writ- v 
ing by . a .registering officer on a rider or covering slip to any document 
tendered for registration under this Act : * * ' 

“ Minor” means a person who, according to the personal law to which 
lie is subject, has not attained majority ; 
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» Representative”- includes the guardian of a minor and tlir committoft 

— Oivother legal curator of a lunatic or idiot : t • i. i 

3./' i “Addition” means the place of residence, and the piofossion, trade, 
rank, auTl^Bitlgtif any) of a person described, and in the case of n native, 
his caste (if any) and his father’s name, or, where he is usually described as 

the son of his mother, then his mother’s name : ...... 

“District Court” includes the High Court in its ordinary original civil 


jurisdiction; and , , , i- 

“District” and “sub-district” respectively mean a district and sab-dis 

trict formed under this Act. 


PART II. — Op the REOISTRATlON-ESTABLlSnMEST. 


4. The Local Government shall appoint an officer to be the Inspect or- 
Tnspeotor-Gonoral of Rogis- General of Registration for the territories subject 
trntion. to such Government, 

or may, instead of making such appointment, direct that nil or any of 
the powers and duties hereinafter conferred and imposed upon the Inspector- 
General shall be exercised and performed by such otliccr or officers, and 
within such local limits, as the Local Gov’ernment from time to time appoints 
in this behalf. 

The Governor of Bombay in Council may also, with the previous consent 
Bmnoh Inspector-General of ^^0 Governor-General in Council, appoint an 
(if Sindh. officer to be J3r.anoh -Inspector-General of Sindh, 

who shall have all the powers of an Inspector-General under this Act other 
than tlie power to frame rules hereinafter conferred. 


' Any Inspector-General or the Branch Inspector-General of Sindh may 
hold simultaneously any other office under Government. 

6. For the purposes of this Act, the Local Government shall form 

T .- 1 • 1 j 1 . 1 i districts and sub-districts, and shall prescribe, 
Distncts and sub-distncts. , ^ i. i- c 

and may from time to time alttw, the hunts ot 

such districts and sub-districts. 

The districts and sub-districts formed under this section, together with 
the limits thereof, and every alteration of such limits, shall bo notified in the- 
local official gazette. 

^ Every such alteration shall take elicct on such day after the date of the 
notification as is therein mentioned. 


6. The Local Government may appoint such porson.s, ‘ whether public 
Registrars and sub-rogis- officers or not, as it thinks proper, to be registrars. 

- of the several districts, and to be sub-registrars of 

the several sub-districts, formed ns aforesaid, respectively. 

7. The Local Government shall cstablisli in every district an office to bo 
Offices of registrar and sub- styled the office of the registrar, and in every sub- 

registrar. ^ district an office or offices to bo styled the office of 

the sub-registrar, or the offices of the joint sub-registrars, and may amalga- 

. mate with any office of a registrar any office of a sub-registrar subordinate to- 
such registrar, 

‘“‘‘y authorize any sub-registrar whose office has been so amalgn- 
• t\rnn-o perform, in addition to his own powers and duties, all 

any ot the powers and duties of the registrar to whom he is subordinate : 

an aTO?al'a!nii«r^ such .authorization shall enable a sub-registroi- to hear 
an appeal against an order passed by himself under this Act. 
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8. The Local Government may also appoint officers to be called inspec- 
Inspectors of registration- tb£3^JLi:egistration.-.office3, and rtay. from tune to* 

time prescribe the duties of such officers. Every 
such inspector shall be subordinate to the Inspecton^General. 

9. Every military cantonment where there is a Cantonment Magistrate 
Military' citntonments may may (>? the Local Government SO directs) bp, for 


be declared 
districts. 


sub-districts or 


the purposes of this Act, a sub-district or a dis- 
trict, and such Magistrate shall be the sub-regis- 
trar or the registrar of such sub-district or district, as tine case may be. 

Whenever the Governor-General in Council declares any military . can- 
tonment beyond the limits of British India to be a sub-district or a district 
for the purposes of this Act, he shall also declare, in the case of a sub- 
district, what authorities' shall be registrar of the district and Inspector- 
General, and, iu the case of a district, what authority shall be Inspector- 
General with reference to such cantonment and the sub-registrar or regis- 
trar thereof. 

10. Whenever any registrar other than the registrar of a district, in- 
Absenoe nf registrar from Gliding a presidency-town, is absent otherwise than 

hia district or vacancy in his on duty in his district, or when his office is teni- 
offioo. porarily vacant, 

any person whom the Inspector-General appoints in this behalf, or, in 
default of such appointment, the Judge of the District Court within the 
local limits of whose jurisdiction the registrar’s office is situate, 

shall be the registrar during such absence, or until the Local Govern- 
ment fills up the , vacancy. 

• Whenever the registrar of a district, including a presidency-town, is 
absent otherwise than on duty in his district, or when his office is tem- 
porarily vacant, 

any person whom the Inspector-General appoints in this behalf shall be 
the registrar during such absence, or until the Local Government fills up the 
vacancy. 

11. Whenever any registrar is absent from his office on duty in his dis- 
Absooce of registrar on trict, he may appoint any sub-registrar or other 

duty- in bis district. ■ person in his district to perform, during sucli 

absence, all the duties of a registrar, except those mentioned in sections 68 
and 72. 

12. Whenever any sub-registrar is absent, or when his office is tem- 
Absence of sub-registrar or poranly vacant, any person whom the registrar ot 

vacancy in bis ofBce. the district appoints in this behalf shall be sub- 

registrar during such absence, or until the Local Government fills up the 
vacancy. - ■ , 

13. All appointments made under section 10, section 11, or section 12^ 

' . . . . , shall be reported to the Local Government by, the 

tionlO, 11, or 12, to be re- Inspector-General. Such report snail be either 
ported to Government. special or general as the Local Government directs. 

The Local Government may suspend, remove, or dismiss any. person ap- 
Suspension, removal, and pointed under the provisions of this Act,-- and ap- 
• — i_i_, -m — point another person in his stead. . 

approval of the Governor-General in Council, the 
Local Government may. assign such salaries as such 
Government from time to time deems proper to 
the registering officers appointed under this Act, 
or- provide for their remuneration by fees, or partly by fees and partly by 

salaries. ■ ' 


dismissal of officers. 

14. Subject to the 

-Bemuneration* and esta- 
blishments of registering offi- 
cers. 
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The Local Goveriiflient may allow proper establishments for the several 

offices under this Act, i i • 

15 The several registrars and sub-registrars shall use a seal bearing 

the following inscription in liinghsh and in such 
Seals of registering officers, language as the Local Government directs 

» The seal of the registrar (or of the sub-registrar) of 

16 The Local Government shall provide for the office of every register- 

in" officer the books necessary for. the purposes ot 

Eegister-books. 

The books so provided shall contain the forms from time to tune pre- 
scribed by the Inspector-General with the sanction 
of the Local Government, and the pages of such 
books shall be consecutively numbered in print, and the number of pages in 
each book shall be certified on the title-page by the officer by whom sucli 

books are issued. . .^1 

The Local Government shall supply the office of every registrar with a 
r ,, fire-proof box, and shall; in each district, mako 

ire-proo oxes. Suitable provision for the safe custody of tho 

records connected with the registration of documents in such district. 


PART III. — Op Registra-ble Docdments. 


17. The documents next hereinafter mentioned shall be registered, if 
Documents of which rogis- the property to which they relate is situate in a 
tration is compulsory. district in which, and if they have - boon executed 

on or after the date on which Act No. XVI. of 186*1:, or Act No. XX. of 
1866, or Act No. VII [. of 1871, or this Act, came or comes into force (that 
is to say), — 

(а) instruments of gift of immoveable property : 

(б) other non-testamentary instruments which purport or operate to 
create, declare, assign, limit, or extinguish, whether in present or iii future, 
any right, title, or interest, whether vested or contingent, of the value of 
one hundred rupees and upwards, to or in immoveable property : 

(c) non-testamentary instruments which acknowledge the receipt or 
payment of any consideration on account of the creation, declaration, assign- 
ment, limitation, or extinction of any such right, title, or interest : and 

(d) leases of immoveable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent : 

Provided that the Local Government may, by order published in tho 
official gazette, exempt from the operation of the former part of this section 
any leases executed in any district, or part of a district, tho terms granted 

by which do not exceed five years, and the annual rents reserved by which 
do not exceed fifty, rupees. 


Exception of 






composition-doeds ; 


applies to 

(e) any composition-deed ; 

( /*) any instrument relating to shares in 
joint-stock companj', notwithstanding that tl 
assets of such company consist in whole or in pai 
j ~ V , of immoveable property : or 

clavii; “”5' "o‘ creating, tl 

m mLveS SoS “5: right, title, or interest to . 

P P ty, except in so far as it entitles the holder to tl 


-and of transfers of shares 
and debentures in land com- 
panies - 
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security afibrided by a registered instrument, wliereby the company has mort- 
gaged, conveyed, or otherwise transferred the whole or part of its immove- 
able property, or- any interest therein, to trustees upon trust for the benefit 
of the holders of such debentures j .or* ' ' 

(ff) any endorsement upon or transfer of any debenture issued by any 
such company ; 

(A)' any document not itself creating, declaring, assigning, limiting, or 
documents merely creating extinguishing any right, title, or interest of the 
right to obtain other doou- value of one hundred rupees and upwards to or in 
■ immoveable property, but merely creating a right 

to obtain another document, which will, when executed, create, declare, assign, 
limit, or extinguish any such right, title, or interest ; 

(t) decrees and orders of Courts and awards ; 

(j) sjrants of immoveable property by Government j 
(Je) instruments of partition made by revenue-officers ; 

- {1) certificates and instruments of collateral security granted under the 
Land Improvement Act, 1871 ;t 

(w) orders granting loans under the Agriculturists’ Loans Act, 1 884-, and 
instruments for securing the repayment of loans made under that Act;J 

{it) any endorsement on a mortgage-deed acknowledging the payment of' 
the wliole or any part of the mortgage-money, and any other receipt for pay- 
ment of money -due under a mortgage when the receipt does not purport to 
extinguish the mortgage.§ 

V a certificate of sale granted to the purchaser of any property January 

sold bv public auction by a Civil or Revenue Officer.” 11 also be 

^ regiacerea. 

18. Any of the documents next hereinafter 
tration is°o ^^7 1^® registered under this Act (that 

”1’ ■ is to say), — 

(a) instruments (other than instruments of gift and wills) which purport 
or operate to create, declare, assign, limit, or extinguish, whether in present 
or in future,', any right, title, or interest, whetlier vested or contingent, of a 
value less than one hundred rupees, to or in immoveable property;, 

” (b) instruments acknowledging the receipt or payment of any considera- 
tion on account of the creation, declaration, assignment, limitation, or ex- 
tinction of any such right, title, or interest ; 

\c) leases of immoveable property for any term not exceeding one year, 
and leases exempted under section 17 j 

(rf) instrunients (other than wills) which purport or operate to'ereate, 
declare, assign, limit, or extinguisli any right, title, or interest to or in move- 
able property ; - 

(«) wills; 

(/) all other documents not required by section 17 to he registered. 

■ 19. If ally document duly presented for registration be in a language 
Documents in langnngo not registering ofticer does not understand, 

understood by rogistoring ditid whicli is not commonly used in tno district^ 
ofiScor. he shall refuse to register the document, unless it 

be accompanied by a true translation into a language commonly used in the 
district, and also by a true copy. 

* New clause, inserted by Act VTI. of ISSO, s. 2. • ,, , ' ... „ , 

+ In this clause, for the word » cortih cates ’"the words “orders granting loans" shall bo 
substituted in those parts of British India in which the Band luiprovoinent Loans Act (XIX. 
of 1883) is in force. Soc s'. 12, Act XIX. of 1883. 

^ t Now clause, added hj’ Act VJl. of'18S(i, s. 3. ^ 

§ Now clause, added by Act VII. of 1886, s. 4. 
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20. The registering officer may, in his discretion, refuse to accept for 
. - registration any document in wliicli any intci* 
Js;™” lineation, blank, erasure, or alteration appea™, 

sures, or aitorauoiis. unless' the persons executing the document nuest 

with their signatures or initials such interlineation, blank, erasure, or alter- 
ation. If he register such document, he shall, at the time of registering the 
same, make a note in the register of such interlineation, blank, erasure, or 


alteration. 

21. (a.) No non-testamentary document relating to immoveable pro- 
perty shall be accepted for registration unlo-ss it 
Description of parcols. contains a description of such property sufficient 

to identify the same. 

{h.) Houses in town shall he described as situate on the north or other 
side of the street or road (mentioning it) to which they front, and by their 
existing and former occupancies, and by their numbers, if tlic houses in such 
street or road are numbered. Other houses and lands shall be described by 
their name, if any, and as being in the territorial division in which they are 
situate, and by their superficial contents, the roads and other properties on 
which they abut, and their existing occupancies, and also, ■whenever it is 
practicable, by reference to a Government map or survey. 

(c.) No non-testanientary document containing a map or plan of any 
Documentscontainingmaps property comprised therein shall be accepted for 
or plans. registration unless it be nccomp’';»icd by a true ^ 

copy of the map or plan, or, in case such property is situate in several dis- 
tricts, by such number of true copies of the map or plan . ns arc equal to tho 
number of such districts. 


22. Failure to comply with the provisions contained in section 21, 
Failure to comply with clause h, shall not disentitle a document to be re- 
ruloa as to description of gistered if the description of the property to which 
houses and land. relates is sufficient to identify such property. 


PART IV.— Of the Time op Presentation. 


23. Subject to the provisions contained in sections 24, 2.5, 26, no docu- 
Time for presenting docu- ment other than a will shall bo accepted for regis- 
“ents. tration unless presented for that purpose to tho 

proper officer within four months frorn .jbhc,datc .of_i^ execution, 

or, in the case of a copy of a decree or order, witliiiTfour months from 
the day on which the decree or order was made, or, where it is appealable, 
within four months from the day on which it becomes final : 

Provided that, where there are several persons executing a document at 
different times, such document may be presented for registration and re-regis- 
tration within four months from the date of each execution. 


24. If, owing to urgent necessity or unavoidable accident, any document 
Provision where delay in executed, or copy of a decree or order made in 
presentation is unavoidable. Britisli India, is not pre.sented for registration till 
after the expiration of the time hereinbefore prescribed in that belmlf tho 
regis^ar, in cases where the delay in presentation does not exceed four 
months may direct that, on.payraent.of. a. .tine not exceeding ton times the 
rSatfom^®'^ document sfialfbe KVcdpted for 

1 application for such direction may be lodaed with a sub.rem-.,friir 

-ho shall forthwith forward it to the regisJjrL to wl^oni hf is LboiSe ’ 
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, 25. When a document purporting to have been executed by all or any 

Bocuujeiita^ecutod-out of of the parties out of British India is not presented 
BritiSillndia. for registration till after the expiration of the time 

hereinbefore prescribed in that behalf, the registering officer, if satisfied, 

(а) that the instrument was so executed, and ' v , 

(б) that it has been presented for registration ■within^four.montha:after- 
its^am.vaLinJBritish India, 

may, on payment of the proper registration-fee, accept such document' 
for registration. 

'26. Whenever a registration-office is closed on the last day of any period 
provided in this Act for the presentation of any 
Provision ■where office is document, such last day shall, for the purposes of 

for presentation. i Act, be deemed to be the day on which the 

office re-opens. 

Wills may be presented or 27. A will may at any time be presented for 

deposited at any time. registration or deposited in manner hereinafter 

provided. 


PART V. — Op the Place oe Registbaviok. 

28. Save as in this part otherwise, provided, every document mentioned 
Place for reg^toring docu- in section 17, clauses a, 6, c, and and section 1 8^ 

ments relating to land. clauses o, h, and c, shall be presented for registra- 

tion in the office of a sub-registrar within whose sub-district the whole or 
Boine portion of the property to which such document relates is situate. 

29. Every document other than a document referred to in section 28, 
Place for registering other and a copy of a decree or order, may be presented 

documents. for registration either in the office of the sub- 

registrar in whose sub-district the document was executed, or in the office of 
any other sub-registrar under the Local Government at which all the persons 
executing and claiming under the document desire the same to be registered, 

A copy of a decree or order may be presented for registration in the 
office of the sub-registrar in whose sub-district the original decree or order 
•was made, or, where the decree or order does not affect immoveable property,, 
in the office of any other sub-registrar under the Local Government at whicb 
all the persons claiming under the decree or order desire the copy to bo- 
registered. 

30. (a.) Any re^strar may, in his discretion, receive and register any 

document which might be registered by any. sub- 
Registration by registrar. registrar subordinate to him. 

(5.) The registrar of a district including a presidency-town and the 
Registration by registrar registrar of the Lahore district may receive and 
at presidency-town and La- register any document referred to in section 28 

- • without regard to the situation. in any part of 

British India of the property to which the document relates. 

31. In ordinary cases the registration or deposit of documents under 

^ this Act shall be made only at the office of the 
fo^^depJrit °at ^rfvato reSi- officer authorized to accept the same fpr registra- 
donce. ' tion or deposit. 

But such officer may, on special cause being shown, attend at the resi- 
dence of any person desiring to present a document for registration or to de- 
posit a will, and accept for registration or deposit such document or will. • 
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Op Presemting Dooumketr por UEnisTnATloK. 

32. Except in the cases mentioned in section al 

j. f document to ho rogislorcd under tln.s Act, wix Uicr 

Zh registmlion 1 « compulsory or o,uio.ml, slu.!! 

be presented at the proper registration-oflico 

^by some person executing or claiming under tho same, or, in the case of 
n copy of a decree or order, claiming under the dccrou or order, 
or by the representative or assign of such person, ^ 
or by the agent of such person, representative, or assign, duly author- 
ized by power-of-attorney executed and autbenticated in manner hereinafter 

mentioned. , . , 

33 . For the purpose of section 32, the powers- 

nifaC”;? J^rposYs orsof^ of-attoruey next hereinafter mentioned shall alone 

tioa 82. be recognized (that is to say), — 

(а) if the principal at the time of executing tho power-of-attorncy 
resides in any part of British India in whicli this Act is for the time being 
in force, a power-of-attorney executed before and authenticalod by tho regis- 
trar or sub-registrar within whose district or sub-district tlio principal 
resides : 

( б ) if the principal at the time aforesaid resides in any other part of 
British India, a power-of-attorney executed before and authenticated by any 
Magistrate : 

(c) if the principal at the time aforesaid docs not reside in Britisli Indin, 
a power-of-attorney executed before and authenticated by a Notary Public, 
or any Court, Judge, Magistrate, British Consul, or Vice-Consul, or repre- 
sentative of Her Majesty or of the Government of India : 

Provided that the following persons shall not be required to attend at 
Proviso as to parsons in- registration-otlice Or Court for the purpose of 

firm or in jail, or oxompt from executing any such powcr-of-attonicy ns is rnen- 
appearing in Court. tioned in clauses a and b of this section : — 

persons who, by reason of bodily infirmity, arc unable, without risk of 
serious inconvenience, so to attend ; 

persons who are in jail under civil or criminal process ; and 
persons exempt by law from personal appearance in Court, 
j In every such case the registrar or sub-registrar or magistrate (ns tho 
E case may be), if satisfied that tho power of. attorney has been voluntarily exe- 
cuted by the person purporting to be the principal, may attest the same with- 
out requiring his personal attendance at the oQice or Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, tho 
registrar or sub-registrar or magistrate may either himself go to the house of 
the person purporting to be the principal, or to tlio jail in which ho is con- 
fined, and examine him, or issue a commission for his examination. 

Any power-of-attorney mentioned in this section may be proved by tho 
production of it without further proof, when it purports, on tho face of* it to 

W been executed betere and authenticated by tho person or Ooort heroin- 
before mentioned in that behalf. 

34. Subject to the provisions contained in this part and in spctions -il 

J „ h ring omeer. registered under this Act, unless the 

or thoir representatives, assigns, or agents 
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Provided that if, owing to urgent necessity or unavoidable accident, all 
such persons do not so appear, the registrar, in cas^s where the delay in 
appearing does not exceed four months, may direct that, on payment of a 
fine, not exceeding ten times the amount of the proper registration-fee, in 
addition to the fine, if any, payable under section 24, the document may be 
registered. 

■ Such appearance may be simultaneous or at different times. 

The registering officer shall thereupon — 

(a) enquire whether or not such document was executed by the persons 
by whom it purports to have been executed, 

(h) satisfy himself as to the identity of the persons appearing before 
him, and alleging that they have executed the document, and 

(c) in the case of any person appeai’ing as a representative, assign, or 
agent, satisfy himself of the right of such person so to appear. 

Any application for a direction under the proviso in this section may.be 
lodged with a sub-registrar, who shall forthwith forward it to the registrar to 
wliom he is subordinate. 

Nothing in this section applies to copies of decrees or orders. 

35. If all the persons executing the document appear personally before 
Procotluro on admission of the registering officer, and are personally known to 
execution. Jiim, or if he be otherwise satisfied that they are 

the persons they represent themselves to be, and if they all admit the execu- 
tion of the document ; 

or, in the case of any person appearing by a representative, assign, or 
agent, if such representative, assign, or agent, admits the execution ; 

or, if the person executing the document is dead, and liis representative 
or assign appears before the registering officer, and admits the execution, 

- the registering officer shall register the document as directed in sections 
68 to 61, inclusive. 

The registering officer may, in order to satisfy himself that the persons 
Proooduro on denial of oxo- appearing before him are the persons they represent 
oution, &o. themselves to be, or for any other purpose con- 

I templated by this Act, examine any one present in his office. If any of the 
persons by whom the document purports to be executed deny its execu- 
tion, or 

if any such person appears to the registering officer* to he a minor, an 
idiot, or a lunatic, or 

if any person by whom the document purports to be executed is dead,, 
and his representative or assign denies its execution, 

the registering officer shall refuse to register the document as to the- 
person so denying, appearing, or dead :t Provided that, where such officer is 
a registrar, he shall follow the procedure prescribed in Part XII. of 
this Act. 


PART VII. — Op Enfokcing the Appbakanoe op Executants 

AND Witnesses.' 

36. If any person presenting any document for registration, or claiming 
Procedure where appear- document which is capable of being so. 

ance of executant or witnesa presented, desires the appearance of any person 
18 desired. whose presence or. testimony- is necessary for the ' 

• The word.a, “ to the registering officer,” hare been added by Act XTI. of 1879, s. 

+ The words, “ as to the person so denying, appearing, or dead, have been added by the 
same Act and section. 

0. 0. M.--48 
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registration of such document, tho registering officer may, in 

directs in this behalf to issue a summons rcciuinng him to ^ J ° 

registration-otBce, either in person or by duly authorised a„ent as i 
summons may be mentioned, and at a time named therein. 

37. The officer or Court, upon receipt of tho peon's fee payable in .sncli 
OfficovorCourttoissuoaad cases, shall issue the summons accordingly, and 

cause aervioo of summons. cause it to be served upon tho person wnose ap- 
pearance is so required. 

38. A person who, hy reason of bodily infirmity, is unable, without risk 
Persons oxompt from .ip- or serious^ inconvenience, to appear at the regis- 

poaranceatregistration-offioo. tratiou-office, 

a person in jail under civil or criminal process, 

and persons exempt by law from personal appearance in Court, and who 
would, but for the provision next hereinafter contained, be required to ap- 
pear in person at the registration-office, 
shall nob be required so to appear. 

In every such case, the registering officer shall cither himself go to tlic 
house of such person, or to the jail in which he is confined, and examine 
him, or issue a commission for his examination. 

39. ’ The law in force for the time being as to summonses, commissions, 
Lawastosummonsos, com- and compelling the attendance of witnesses, and 

tnisaiona, and witnesaoa, for their remuneration in suits before Civil Courts, 
shall, save as aforesaid, and mviafis miUandis, apply to any svimmous or 
commission issued, and any person summoned to appear under the pi'ovisions 
of this Act. 


PAET VIII. — Op Presrnting Wills and AuTnoiuTiES to Adopt. 

40. The testator, or after his death any person claiming as executor or 
Persona entitled to present Otherwise under a will, may present it to any 
wj a and authorities to adopt, registrar Or sub-registrar for registration, 

and the donor, or after his death tlie donee, of any autliority to adopt, 

or the adoptive son, may present it to any registrar or sub-registrar for 
registration. o o 

authority to adopt, presented for registration by the 
Registration of wills and testator or donor, may be registered in the same 
»»iu,„b» to adopt. oiltor docuntoSt. 

aiithority to adopt, presented for registration hy any other 
satis^d^^ P^’ssent it, shall be registered if the registering officer is 

the case may authority was executed by the testator or donor, as 

(6) that the testator or donor is dead ; and 
entitled t^presLuhrs^mT"*''"^ section 40, 


I^epdsit op Wills. 

2. Any testator may either personally or hy duly authorized agent. 
Deposit of wills, deposit with any registrar his will in a sealed 

and that of his aeent (if superscribed with the name of the testator 

document* ^ with a statement' of the nature of the* 
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43. On receiving such cover, the registrar, if satished that the person 
Procedure ,on depoisit of presenting the same for deposit is the testator or 

- his agent, shall transcribe in his Register-book 

5 the superscription aforesaid, and shall note'in the same book and on 
the said cover the year, month, day, and hour of such presentation and 
receipt, and the names of any persons who may testify to the identity of 
the testator or his agent, and any legible inBervption whiebi may be en the 
seal of the cover. 

The registrar shall then place and retain the sealed cover in his fire- 
proof box. 

44. If the testator who has deposited such cover wishes to withdraw it, 
Withdrawal of sbaled cover he may apply either personally or by duly author- 

deposited under section 42. ized agent to the registrar who holds it in deposit, 
and such registrar, if satisfied that the applicant is actually the testator or 
his agent, shall deliver the cover accordingly. 

45. If, on the death of a testator who has deposited a sealed cover 

Proceedings on death of under section 42, application be made to the re- 
depositor. gistrar who holds it in deposit to open the same, 

and if the registrar is satisfied that the testator is dead, he shall, in the ap- 
plicant’s presence, open the cover, and, at the applicant’s expense, cause the 
contents thereof to be copied into his Book No. 3. 

„ , ■ , When such copy has been made, the registrar 

e. eposi . shall re-depoait the original will. 

46. Nothing hereinbefore contained shall affect the provisions of the 
Saving of Act X. of 1865, Indian Succession Act, section 259, of the power 

ficetion 259. of any Court by order to compel tbe production, 

of any will. But whenever any such order is made, the registrar shall, un- 
less the will has been already copied wodeT section 45, operx the cover, and 
cause the will to be copied into his Book No. 3, and make a note on such 
copy that the original has been removed into Court in pursuance of the order 
aforesaid. 


PART X. — Op the Effects of Rbcubteation and 
Non-Registration. 

47. A registered document shall operate from the time from which it 
Time from which registered ^vould have commenced to operate if no registra- 

dociiment operates. tion thereof had been required or made, and not 

from the time of its registration. 

48. All non-teStamentary documents duly registered under this Act, 

' . ^ i ..a and relating to any property, whether moveable or 

la«n|’'to’l>r 6 p 6 rt 2 r^h 6 ft te immoveable, shall take effect against any oral agree- 
take effect against oral a^ee- ment or declaration relating to such property, nn- 
' less where an agreement or declaration has been, 

accompanied or follovred by delivery of possession. 

Effect of non-registration 4 . 9 , jfo document required by section 17 to be 

SySST*” “ 'registered 

shall affect any immoveable property comprised therein, 
or confer any power to adopt, 

or be received aS evidence of any transaction affecting such property or 
conferring such power, - ' , _ c i.- 

unless it has been registered in accordance with the provisions of this 
Act, ' 
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50 . Every document of the kinde mentioned “ J 

^ section 17, and clauses a and h of section 18, sliau, 

Kegiatered documonts ro- if j,p„{stoved, take efloct, as regards the V>’0- 

Smi Sriih to tok." port}- oorn°prisvd therein, nguinst every nnvegfetered 
effect against uuregistevod relating to the sanio property, anti not 

documents. ^ q,. whether sucli unregistered 

document be of the same nature as the registered document or not. 

Nothing in the former part of this section applies to louses c.xcmptcd 
under the proviso in section 17, ^or to the documents mentioued in clauses 
S'* K h h alSj n uf the same section.* 

Explanation — In cases where Act No. XVI. of 1864^ or Act No. XX. 
of 1866 was in force in the place and at the time in and at which such un- 
registered document was executed, “unregistered” means not registo.e 
according to such Act, and where the document is executed aftei the ns 
day of July 1871, not registered under Act No. VIII. of 1871 or Uiis Act. 


PAET XI.— Op the Duties and Powers of Eegisteriso 

Officers : 


(d) A& to the Register-books and Indexes. 

Regiater-bookstobekeptin 61. Tho following books shall bo kept in tho 

tbe eevoral ofiSoes. several offices hereinafter named (that is to say) — 


In all registration-offices — 

Book 1, “ Eogister of non-testamentavy documents relating to im- 
moveable property 

Book 2, “ Eecord of reasons for refusal to register 
Book 3, “ Eegister of wills and authorities to adopt )” and 
Book 4, “ Aliscellanoous register.” 

In the offices of registrars — 

Book 5, “ Register of deposits of wills.” 

In Book 1 shall be entered or filed all documents or memoranda regis- 
tered under sections 17, 18, and 89, f which relate to iininovciablo property, 
and are not wills. 

In Book 4 shall bo entered all documents registered under clauses d and 
f of section 18, which do not relate to immoveablo property. 


Nothing in tho former part of this section shall be deemed to reejuiro 
more than one set of books where the office of the registrar has been amal- 
gamated with the office of a sub-registrar. 


52. The day, hour, and place of presentation, and tho signatin’o of ovovy 
Endorsemonta on ^ doou- person presenting a document for registration, shall 
xoents presontod,^ ^ Jjq endoi'sed on every such docutnent at tho time 

or presenting it ; a receipt for such document shall bo given by the register 
Receipt for document. ing officer to the person presenting tho same ; andj 

subject' to the pi’ovisions contained in section 62, 
every document admitted to registration shall, without ummccssavy delay 

^ ^00^^ appropriated therefor accoi’d 

i»g to tho order of its admission, 

manner asS,™t '''= »»a?ntic|.tod nt simh intervals and in suol 

- ™'" ‘mm to tome prescribed by the InspeotordJonernl, 

• Ab amended by Act VII, of 1886, s. 6. “ ^ 

t Tho figures 89 havo beon Bubstituted for 87 by Act XII. of 1879, s. 105, 
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63. ■All etxtirss in 6a,cli book shall numbered in a consecutive series, 
Entries to bo numbered, ‘'^hich shall commence and terminate with the year, 
consecutively. a fresh series being commenced at the beginning of 

each year. 

64- In. every office in wliich any of the books hereinbefore mentioned 
Current indexes and on- .are kept, there shall be prepared current indexes 
1 1 , , contents of such books ; and every entry in 

such indexes shau be made, so far as practicable, immediately after the 
registering officer has copied, or filed a taemorandum of, the document to 
which it relates. 


55> Four such indexes shall be made in all registration-offices, and shall 
Indexes to be made by be named, respectively, Index No. ' L, Index 
registering officers. Nq. i^^ex No. III., and Index No. IT. 

Index No. I. shall contain the names and additions of all persons execut- 
ing hnd of all persons claiming under every document entered or memoran- 
dum filed in Book No. 1. 

' Index No. II. shall contain such particulars mentioned in section 21 
relating to every such document ahd memorandum as the Inspector-General 
from tiiiie to time directs in that behalf. 


Index No. III. shall contain the names and additions of all persons exe- 
cuting every will and authority .entered ir\ Book No. 3, and of the executors 
and persons respectively appointed thereunder, and, after the death of the 
testator or the donor (but not before), the names and additions of all persons 
claiming' finder the same. 

• Index No, IV, shall contain the names and additions of all persons exe- 
cuting and of all persona claiming under every document entered in Book 
. No. 4. 

Indexes Nos. 1., II,, ITL, and IT., shall contain such other particulars, 
Extra iiartioulars in in- and shall be pr<?pared in such form, as the Inspect- 

or-General from time to time directs. 

66, Every sub-registrar shall send to the registrar to whom he is suhor- 
Copy of entries in Indexes dinate, at such intervals as thfe Inspector-General 
Nos. I., IL, and III. to be from time to tirne -directs, a copy of all entries 
sent by sub-registrar to regis- made by such siib-registrar, during the last of such 

intervals, in Indexes Nos. I., IL, and III. 

Such copy to be filed by Every registrar receiving such copy ^lall file 

registrar, it in his office. 

57, Subject to tlie previous payment of tlip fees payable in that behalf, 
_ . , . ' . „ the Books No^. 1 and 2, and the indexes relating 

inspodnon of certain l>ooks ^0 Book £^o. 1, islml) Wfs n.fc ftll tinujs open to inspBC^ 
and inr1ose.s, and to give oer- tion by any person applying to inspect the same j 
tified copies of entries. and, subject to the provisions, of section 62, copies 

flf entries in such books shall be given to tdl persons applying for such copies, 

•Subject to the same provisions, eopifs of' entries in Book No. 3, and in 
the inde^ relating thereto, shall be given to the persons executing the docu- 
■ments to which such entries relate,' or to their agents, and, after the death of 
.the executants (but not before), to any pe-i-sou applying for such copies. 

SuV)jpct to the same provisions, copies of entries in Book No, 4, and in 
the index relating thereto, shall be given t,o any person executing or claiming 
under the documents to which such entriet? respectively refer, or to his agent 
.or representative. The requisite searcli under this section for entries in 
JSooks Nos, 3 and 4 shall be made only by the registering offiper. 
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All copies given under this section shall be signed and sealed by the 
registering officer, and shall \)e admissible for the purpose of proving the 
contents of the original documents. 


(jS) As to the Procedure on admitting to Registration. 

58. On every document admitted to registration, other than a copy of a 
’ decree or order, or a copy sent to a registering 

on^Smionte adm^ to ro- officer under section 89,* there shall be endorsed 

gistration. from time to time the followiiig particulars (that 


is to say), — 

(а) the signature and addition of every person admitting the execution 
of the document ; and, if such execution has been admitted by tho repre- 
sentative, assign, or agent of any person, the signature and addition of such 
representative, assign, or agent j 

(б) the signature and addition of every person examined in reference to 
such document under any of the provision's of this Act ; and 

(c) any payment of money or delivery of goods made in tho presence of 
the registering officer in reference to the execution of the document, and any 
admission of receipt of consideration, in whole or in part, made in his pre- 
sence, in reference to such execution. 

If any person admitting the execution of a document refuses to endorse 
the same, the registering officer shall nevertheless register it, but shall, at tho 
same time, endorse a note of such refusal. 


59. The registering officer shall affix the date and his signature to all cn- 
such ondoraements to bo dorsements made under sections 52 and 58, relating 

dated and signed by rogistor- to the samo document, and made in his presence on 
( ing officer. the same day. 

60. After such of the provisions of sections 34, 35, 58, and 59 as apply 
CCTtifioato showing that Jo any 'docmncnt presented for registration, have 

document has been registered, been complied with, the registering officer shall cn- 

pd number and page of book dorse thereon a certificate containing tho word “ re- 
m whoh .t 

the book in’ which the document has been copied. 

Such certificate shall be signed, sealed, and dated by the registering offi- 
cer,' and shall then be admissible for the purpose of proving that the docu- 
ment has been duly registered in manner provided by this Act, and that tho 
facta mentioned in the endorsements referred to in section 59 have occurred 
as therein mentioned. 


61. The endorsements and certificate referred to and mentioned in sec- 
Endorsements and oorti- tions 59 and 60 shall thereupon be copied into the 

ficate to bo copied margin of the register-book, and the copy of the 

map or plan (if any) mentioned in section 21 shall be filed in Book No. 1. 
The registration of the document shall thereupon be deemed complete. 
Document to be returned. 8,nd the document shall then be returned to the 
. . person who presented the same for registration, or 

to ouch other perron (.{ any, as ho has nominated in writing iS that hoi df 
on the receipt mentioned in section 52. uLuair 

62. When a document is presented for registration under section 19, the 
Procedure on presenting translation shall be transcribed in the re'Mstm' of 

documents in ianguago un- documents of the nature of tlie orityinnl o j * 
known to registering officer. wi+K {- 1 , 0« ‘gmal, and, to- 

bo filed in tho rogistrationSS^r 
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The endorsements and certificate respectively mentioned in sections 69 

ana bO shall be made on the original, and for the pnrpose of making the 
copies and memoranda required by sections 57, 64, 65, and 66, the translation 
shall be treated as if it were the original. 

63. Every registering officer may, at his discretion, administer an oath 

Power to administer oaths. person examined by him under the provi- 

sions of this Act. 

He may also, at his discretion, record a note of the substance of the 
Record of substance of statement made by each such person, and such 
statement. ^ ^ ^ statement shall be read over, or (if made in a 

language with -which such person is not acquainted) interpreted to him in a 
.language with which he is acquainted, and, if he admits the correctness of 
such note, it shall be signed by the registering officer. 

Every such note so signed shall be admissible for the purpose of proving 
that the statements therein recorded were made, by the persons and under 
the circumstances therein stated. 


{G) Special Duties of Suh-Regisirar^ 

64 Every sub-registrar, on registering a non-testamentary document 
Procedure on registration relating to immoveable property not wholly situate 
of document relating to land in his own sub-district, shall make a memorandum 
Bituatein several sub-districts. thereof and of the endorsement and certificate 
(if any) thereon, and send the same to every other sub-registrar subordinate 
to the same registrar as himself in whose sub-district any part of such 
property is situate, and such sub-registrar shall file the memorandum in his 
Book No. 1. . 

66. Every sub-registrar, on registering a non-testamentary document 
Proccduro where document relating to immoveable property situate in more dis- 
relates to land situate in tricts than one, shall also forward a copy thereof 
several districts. and of the endorsement and certificate (if any) 

thereon, together with a copy of the map or plan (if any) mentioned in 
section 21, to the registrar of every district in which any part of such pro- 
perty is situate other than the district in which his own sub-district is situate- 

The registrar, on receiving the same, shall file in his Book No, 1 the 
copy of the document and the copy of the map or plan (if any), and shall 
forward a memorandum of the document to each of the sub-registars subor- 
dinate to him within whose sub-district any part of such property is situate ; 
and' every sub-registrar receiving such memorandum shall file it in his Book 

No. 1. . . . - 

(jD.) Special Duties of Registrar. 

66. On registering any non-testamentary document relating to immove- 
Procedure ou registering able property, the registrar shall forward a memo- 
documents relating to land. randum of such document to each sub-registrar 
subordinate to himself in whose sub-district any part of the property is 

situate. '.re 

He shall also forward a copy of such document, together with a copy of 
.the map or plan (if any) mentioned in section 21, to every other registrar in 
whose district any part of such property is situate. 

Such registrar, on receiving any such copy, shall file it in his Book No. 1, 
and- shall also send a memorandum of the copy to each of the sub-registrars 
subordinate to him within whose sub-district any part of the property is 
situate. 
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Every sub-registrar receiving any memorandum under this section slmll 
file it ill his Book No. 1. 

67. On any document being registered under secfion .‘10, clnuso i, .a copy 
^ of such' document and of the oiulorseineiits and 

Proooduro on registration i ii i io ovi'rv ro- 
under section 80, clause 6. certificate thereon shall bo toiuaiied to cm i> ic 

gistrar within whose district any part of the property to which f 
'ment relates is situate, and the registr-ar receiving such copy shall follow tho 
procedure prescribed for him in the first clause of section Go. 


(j®) Of the Controlling Poioers of Registrars and Inspcctors-Ocncral. 

68. Every sub-registrar shall perform the duties of his oflice under Jhc 
Registrar to superintend superintendence and cont rol , of the rc'gistrar in 
■ and control sub-registrars. whose district the ollice of such sub-rcgistrar IS 

situate. 

Every registrar shall have authority to issue (whether on coinpiaint or 
otherwise) any order consistent with this Act wliich ho considers necessary 
in respect of any act or omission of any sub-registrar suhordin.ato to liini, or 
in respect of the rectification of any error regarding the liook or the ollicc in 
which any document shall have been registered. 


69. The Inspector -General shall e.Kerciso a general superintendence over 
Inspeotor-Qoneral to super- all the regisbration-ofiices in tlio territories under 
intend registration-offices. Local Government, and .shall have power from 

His power to uiako rules. time to time to make rules consistent ivith this 

Act — 

providing for the safe ‘custody of books, papers, and documents, and also 
for the destruction of such books, papers, and documents as need no longer 
he kept ,* 

declaring what languages slmll bo deemed to be commonly used in each 
district j 

declaring what territorial division slmll be recognized under section 21 ; 

regulating the amount of fines imposed under sections 24 and 34, re- 
spectively j 


regulating the exercise of the discretion reposed in tho registering officer 
by section 63 ; 

regulating the form in which registering officers are to make memoranda 
of documents; 

regulating the authentication by registrars and sub-registrars of the 
books kept in their respective oflSces under section 51 ; 

declaring the particulars to be contained in Indexes Nos. I., IT. HI. 
and IV., respectively ; ’’ 

declaring the holidays that shall he observed in the registration-offices * 
registry’s regulating the proceedings of tho registrars and sub- 


tiro ‘0 I'O'!"! Govornmci.t for op- 

proval, and after they have been approved, they slmll be published in tbn 

S'lo? ** insortod in 


va The Inspeotor-General may also. ■ in the cacroiso of his discretion, 

His power to remit fines. remit, wholly or in part, tho diliereuce between any • 

■>»ouat of the proper registeaSe™'^® 
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PART .XII. — Op Repusax. to Register. 

Reasons for refusal to re- 71. Every sub-registrar refusing to register a • 
gister to be recorded. document, 

. except on the ground that the property to Tvhioh it relates is not situate 
•within his sub-district, 

shall make an order of refusal, and record his reasons for such order in 
.his. Book No. 2, and endorse the words “registration refused” on the docu- 
ment ; and, bn application made' by any person executing or claiming under 
the document, shall, without - payment and unnecessary delay, give him a 
copy of the reasons so recorded. 

No registering officer shall accept for registration a document so endorsed, 
unless and untilj under the provisions hereinafter contained, the document is 
directed to be registered. 


72. Except where the refusal is made on the ground of denial of execu- 

- .Power to reverse or alter appeal shall lie against an order of a sub- 

^ers of sub-registrar refua- registrar refusing to admit a document to registra- 
.ing remstration on ground tion (whether the registration of such document 
o er an enia o execu ton. jg compulsory or optional) to the registrar to whom 
such sub-registrar is subordinate, if presented to such registrar within thirty 
-days, from the date of the order ; and the registrar may reverse or alter sucn" 
order : 

and if the order of the registrar directs the document to be registered, 

■ and the' document is duly presented for registration within thirty days after 
the making of such orde.r, the sub-registrar shall obey the same, and there- 
upon shall, so far as may be practicable, follow the procedure prescribed in 
sections 58, 59, and 60 j and such registration shall take effect as if the 
document had been registered'Vhen it was first duly presented for registration. 

A lication wboro sub ® sub-registrar has refused to re- 

regisSar refuses t^wgi^er gister a document on the ground that any person 
on ground of denial of exo- by whom it purports to be executed, or his re- 
cution. presentative or assign, denies its execution, 

any person claiming under such document, or his representative, assign, 
or agent authorized as aforesaid, may, within thirty days after the making of 
the order of refusal, apply to the registrar to whom such sub-registrar is sub- 
ordinate in order to establish his right to have the document registered. 

Such application shall be in writing, and shall be accompanied by a copy 
of the reasons recorded under section 71 j and the statements in the applica- 
tion shall be verified by the applicant in manner required by law for the 
verification of plaints. 

74. in such case, and also where such denial as aforesaid is made before 
Procedure of registrar on a registrar in respect of a document presented for 
such application. registration to ' him, he shall, as soon as con- 

veniently may be, enquire — 

(а) whether the document has-been executed ; _ . . c 

(б) whether the requirements of the law for the time being in force have 
been complied with on the part of the applicant or person presenting the 
document for registration, as the case may be, so as to entitle the document 
to registration. 

76. If the registrar finds that the document has been executed, and that 
•' Order to register, and pro- the said requirements.have been complied with, he 
codnre thereon. shall order the document to be registered. 

0. C M.— 49 
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And if the document he duly presented for registration 
days after the making of .such order, the registering olhccr shnll obey tho 
same, and thereupon shall, so far as may he practicable, follow the proccduic 

orescribed in sections 58, 59, and 60. , , , • t. a 

^ Such registration shall take effect as if the document had been registered 

when it was first duly presented for registration. 

The registrar may, for tho purpose of any enquiry under section 71-, 
summon and enforce the attendance of witnesses, and compel tiioin to give 
evidence as if he were a Civil Court, and he may also direct by whom tlio 
■whole or any part of the costs of any such enquiry shall be paid, and such 
costs shall be recoverable as if they had been awarded in a suit under the 
Code of Civil Procedure. 

Eofusal by registrar. 76* Every registrar refusing — 

(а) to register a document except on the ground that the property to 
which it relates is not situate within his district, or that tho document ought 
to be registered in the office of a sub-registrar, or 

(б) to direct the registration of a document under section 72 or sec* 
tion 7.5, 

shall make an order of refusal, and record the reasons for such order in 
his Book No. 2, and, on application made by any person executing or claiming 
under the document, shall, without unnecessary delay, give him a copy of 
the reasons so recorded. 

No appeal lies from any order under this section or section 72. 

77. Where the registrar refused to order the document to bo registered 
a .[■ t t ^ under section 72 or section 76, any person claim- 

ing under such document, or his representative, 
assign, or agent, may, within thirty days after the making of tho order of 
refusal, institute in the Civil Court within the local limits of whose original 
jurisdiction is situate the office in which the document is sought to bo 
registered, a suit for a decree directing the document to be regisfered in 
such office, if it be duly presented for registration within thirty clays after 
the passing of such decree ; and the provisions contained in the second and 
third paragraphs of section 75 shall, 'mutatis ometandis, apply to all docii-- 
ments so presented, and, notwithstanding anything contained in tips Act, 
the document shall be receivable in evidence in such suit. 


PART XIII. —Op the Fees for Registration, Searches, and Copies. 

78. Subject to the approval of the Governor-General in Council, tlio 

Fees to be fixed by Local Local Government shall prepare a table of fees 
Government. payable— 

for the registration of documents : 
for searching the registers.: 

for making or granting copies of reasons, entries, or documents, before, 
on, or after registration : > i > 

And of extra or additional' fees payable— 

• for every, registration under section 30 : 
for the issue of commissions : 
for filing translations : 
for attending at private residences ; 
for the safe custody and return of documents : 


to. 
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Alteration of fees.' . Gove'rnment riiay from time fd time, 

subject to the like approval, alter sucb table.' 

79. A table of the fees so payable shall be published in the official 

Publication of fees. gazette, and a copy thereof in English an'd thd 

vernacular language of the district shall be exposed 
to public view in every r^istration-office. 

80. All fees for the registration of documents under this Act shall 
Fees payable oh , present- he payable on the presentation of such docU'- 

atioo. ' - ments. 


PART Xrv. — Op Penalties. 

81. Every registering officer appointed under this Act, and every 
. Penalty for incorrectly en- PS^^son employed in his office for the purposes 
dorsing, copying, translating, of this Act, who, being charged with the en- 
i’ntoStoiSurl‘’“““™*®~^^ dorsing; copying, translating, or registering of 
_ ' any document presented or deposited under its 

■ provisions, endorses, copies, translates, or registers such document in a 
manner which he knows or believes to be incorrect, intending thereby to 
cause, or knowing it to be likely that he may thereby cause; injury, as^ 
defined in the Indian Penal Code, to any person, shall be punished with 
imprisonment for a term which may extend to seven years, _oiL.with-fine, 
.-nr-witE both. '* 


82. Whoever commits any of the following offences shall be punishable 
Penalty for certain other ^i*ih imprisonment for a term which may extend' 

. offences.. to' seven years, or with fine, or with both : 

(a) intentionally makes any false statement,' whether on oath or not, 
MaKng false statements 8'"^ whether it has been recorded or not, before' 

before registering officer. any officer acting in execution of this Act, in any 
proceeding or inquiry under this Act; 

(b) intentionally delivers to a registering officer, in any proceeding under 

• Delivering false copy or section 19 or section 21, a false copy or translation- 

translation. of a document^ or a false copy of a map or plan ; - 

{o) falsely personates another, and in such assumed character presents 
any document, or makes any admission or'state- 
ment, or causes any summons or commission to be! 
issued, or does any other act in any proceeding or inquiry under this Act; 

• Abetment of offences under W a^ets within the meaning of the Indian 

this Act. Penal Code anything made jiunishable by this Act. 

83i A prosecution for any ofi'ence under this Act coming to the know- 
Eegistering officer may ledge of a registering officer in his official capacity 
commence, prosecution.i may be commenced by or with the permission of 

the Inspector-General, the Branch Inspector-General of Sindh, the registrar^ 
jor the suh-registrar in whose territories, district,, or. sub-district,, as the case 
may be, the offence has been committed. , ; , 

Offences.punishablennder this Act shall be triable by any Court or 
officer exercising powers not less than those of a ** Magistrate of the second 

Provided that, in imposing penalties under this' Act, no such' Court, or 
officer, shall exceed- the. limits, of jurisdiction- prescribed by the law for the 
time being in force as to such Court or officer.' 

'•The words, “Magistrate of the second class,” have been substituted for the wo’rds, 
.**Sul 3 ordinivto Magistrate of the’ first 'class;” by 'Act of 1879} s. 108. 
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nmiSTMTIOF, 


dooumeats. 

Bettering' ofiScer not li. 
atile for thing 'bon& fide dono 
or refused in his official ca< 
pacity. 


All fines imposed under this' Act may bo recovered, i£ for ofTonces com- 
mitted outside Sxe limits of the presidency-towns, in the 
by the Oode of Orim'inal Procedure, and if for offences committed within those 
. limits, in the manner prescribed by any Act regulating tho police of such 
.towns for the time being in force. 

84 Every registering officer appointed under this Act shall bo deemed 
Begistering officers to he a public servant within the meaning of tho Indian 
deemed public servants. Penal Oode. 

Every person shall be legally bound to furnish information to such regis- 
tering officer when required by him to do so. And in section 228 of the - 
same Code, the words “judicial proceeding” shall include any proceeding 

under this Act, , , i i 

A registrar shall, but a sub-registrar sball not, ns sucli, bo • dccmeci n 

Ooiirt within the meaning of sections 435 and 436 of the Oode of Oiiminal 
Procedure. 

PART XV. — Miscellakeous. 

85. Documents (other than wills) remaining uiiolnimed in any registrn- 
Bestruction of unclaimed tion-office, for a period exceeding two years, may 

be destroyed. 

86. No registering officer shall be liable to 
any suit, claim, or demand iiy reason of any- 
thing in good faith dono or refused in his official 
capacity. 

87. Nothing done in good faith pursuant to this Act, or any Act 

Nothingeodoueiuvalidated hereby repealed, by any registering officer, shall bo 
by defect in appointment or deemed invalid merely by reason of any defect in 
procedure. his appointment or procedure. 

88. Notwithstanding anything herein contained, it shall not bo necessary 

, .for any officer of Government, or for the Adnii- 
executed by Government nistrator-General of Bengal, Madras, or Bombay, 
officers or certain public func- or for any Official Trustee or Official Assignee, or 
tionar es. £qj, Sheriff, Receiver, or Registrar of a High 

Court, to appear in person or by agent nt any registration-oflice in any pro- 
ceeding connected with the registration of any instrument executed by him 
in his official capacity, or to sign as provided in section 58. 

But when any instrument is so executed, the registering officer to whom 
such instrument is presented for registration may, if he think fit, refer to any 
Secretary to Government or to such officer of Government, Administrator- 
General, 083cial Trustee, Official Assignee, Sheriff, Receiver, or Registrar, as 
the case may be, for information respecting the same, and, on being satisfied 
of the execution thereof, shall register the instrument. 

89. Every officer granting a certificate* under the Land Improvement 
Certificates under Land Act,- 1871, shall send a copy of such certificate* to 

Ijrovement Act, 1871 . the registering officer within tho local limiL of 

Whose junsdiction the whole or any part of the land to bo improved, or of 

V 1 granted, as collateral security, is situate, and such re«istorinff 
• officer shall file the copyf in his Book No. 1. reoisLoiing 

“Bucb^cevtfacate'^»°the°words loan," and for tho words 

in •which tho Land Improvement^ot fXTY substituted in those parts of British India 

+ The word "copy" C hin 1883) is m force.— See s. 12, Act XIX. of 1883. 

b. 107. been substituted for the woni “certificate " by Act XII. of 1879i 
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i^ety Court granting a certificate under section 316 of the Code of 1877. 

Civil Procedure shall send a copy of such certificate to the registering officer ^ 

mthm the local limits of whose jurisdiction the whole or any part of the -^ctS. 
immoveable property comprised in such certificate is situate, and such officer 
shall file the copy in his Book No. 1.* 

Every officer granting a loan under the Agriculturists’ Loans Act, 

1884, shall send a copy of any instrument whereby immoveable property is 
mortgaged for the purpose of securing the repayment of the loan, and, if 
any such property is mortgaged for the same purpose in the order granting 
the loan, a copy also of that order, to the registering officer within the local . 
limits of whose jurisdictiori the whole or any part of the property so mort- 
gaged is situate, and such registering officer shall file the copy or copies, as 
the case may be, in his Book No. l.f 

ExemptionB from Act 

90. Nothing contained in this Act, or in Act No. VIIL of 1871, or in 

Exemption of certain do- thereby repealed, shall be deemed to re- 

cumonts executed by or in quire, or to have at any time required, the registra- 

favour of Government. tion of any of the following documents or maps : 

(a.) Documents issued, received, or attested by any officer engaged in 
making a settlement or revision of settlement of land-revenue, and which 
form part of the records of such settlement. 

(b.) Documents and maps issued, received, or authenticated by any offi- 
cer engaged on behalf of Government in making or revising the survey of 
any land, and which form part of the record of such survey. 

(c.) Documents which; under any law for the time being in force, are filed 
periodically in any revenue-office by patwdrls or other officers charged with 
the preparation of village-records. 

• (d.) Sanads, in&m title-deeds, and other documents purporting to be or 
• to evidence grants or assignments by Government of land or of any interest 
in land. 

(e.) Notices given under section 74 or section 76 of the Bombay Land- 
revenue' Code, 1879, of relinquishment of occupancy by occupants, or of 
alienated land by holders of such land-J 

But all such documents and maps shall, for the purposes of sections 48 
and 49, be deemed to have been and to be registered in accordance with the 
provisions of this Act. 

91. Subject to such rules and the previous payment of such fees ns the 
Inspoction and copies of Local Government from time to time prescribes in 

such documents. this behalf, all documents and maps mentioned in 

section 90, clauses a, b, c, and e, and all registers of the documents mentioned 
in clause d, shall be open to the inspection of any person applying to inspect 
the same, and, subject as aforesaid, copies of such documents shall be given 
to all persons applying for such copies.§ 

92. All rules relating to registration heretofore enforced in British 
Burmese registration rules Burma shall be deemed to have bad the force of 

confirmed. law, and no suit or other proceeding shall be main- 

tained against any officer or other person in respect of anything done under 
any of the said rules.' 

• This clause has been added by Act XU. of 1870, s. 107. 

+ New paragraph, added by Act VII.' of 1886, e. 8. 

± New clause, uddod by Act VII. of 1886, s. 6. 

§ As amended by Act VII. of 1886, s, 0. 
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SPECIFIC RELIEF ACT, 

NO. I. OF 1877. 


Bedeivbd the G.-G.’s Assent on the 7th Fbbehary 1877. 

An Act to define and amend the Law relating to certain kinds of 

Specific Relief. 

■Whereas it is expedient to define and amend the law relating to certain 
kinds of specific relief obtainable in civil suits; It 
is hereby enacted as follows : — 


PART I. — PREIilMINARt. 

1. This Act may be called “ The Specific Re- 
lief Act, 1877.” 

It extends to the whole of British India, ex- 
cept the Scheduled Districts as defined in Act No, 
XIV. of 1874. 

And it shall come into force on the first day 
of May 1877. 

at day the Acts specified in the schedule hereto an- 
nexed shall he repealed to the extent mentioned in 
its third column. 

3. In this Act, unless, there- be something re- 
pugnant in the subject or context, — 

‘obligation’ includes every duty enforceable 
by law ; 

* trust’ includes every species of express, im- 
plied, or constructive fiduciary ownerehip ; 

‘trustee’ includes every person holding, ex- 
pressly, by implication, or constructively, a fidu- 
ciary character : . 

lllvstrations. 

(a.) Z bequeaths land to A, ‘ not doubting that he will pay thereout an annuity 
of Bs. 1,000 to B for his life.’ A accepts the bequest. A is a trustee, within the 
meaning of this Act, for B, to the extent of the. annuity. 

(h.) A is the legal, medical, or spiritual adviser of B. By availing himself of 
his situation as sncb adviser, A gains some pecuniary advantage which might other- 
wise have accrued to B, A is a trustee, for B, within the. meaning of this Act, of 
. such advantage. 

(c.) A, being B’s banker, discloses for bis own purpose the state of B’e account. 
A is a trustee, within the meaning of this Act, for B, of the benefit gained by him 
by means of disclosure. ... 

(d.) A, the mortgagee of certain leaseholds, renews the lease in his own name. 
A is a trustee, within the meaning of this Act, of the renewed lease, for those in- 
terested in the original leased 


Preamble. 

Short title. 

Local extent. 

- Gommoncomont. 

2., On and from 

!^pea1 of enactments. 

Interpretation-clause, 

‘ obligation.’ 

‘ trust.’ 

' trustee.’ 
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A, 

previ- 


- A, one of several partners, is employed to purclinse goods for the firm, 
unknown to his co-partners, supplies them, at the marl?et-price, with SOO(h p 
ously bought by hinjself when the price was lower, and thus makes a considei 
profit. A 18 a trustee, for his co-partners, within the meaning of this Act, of tho 

^ ^ ff.) A. the manager of B’s indigo-factory, becomes agent for 0 , a vendor of 
indigo seed, and receives, without B’s assent, comniission on the seed pnrclmsed 
from 0 for the factory. A is a trustee, within the meaning of this Act, loi B, of 

the commission so received. . « , ,1 1 * j 1. i -i. 

(0.) A buys certain land with notice that B has already contracted to buy it. 

A is a trustee, within the meaning of this Act, for B, of the land so bourfit. 

(A.) A buys land from B, having notice that 0 is in occupation of the land. 
A omits to make any inquiry as to the nature of G’s interest therein. A is a trustee, 
within the meaning of this Act, for C, to the extent of that interest. 

* settlement’ means any instrument (other than a will or codicil ns de- 
fined by the Indian Succession Act) whereby the 
‘Bettlement.’ destination or devolution of successive interests in 

moveable or immoveable property is disposed of or is agreed to be disposed of : 
And all words occurring in this Act, which are defined in tho Indian 
Contract Act, 1872, shall be deemed to have the 
Words defined in Contract meanings respectively assigned to them by that 

Act. 

4 . Except where it is herein otherwiso ox- 
Savings. pressly enacted, nothing in this Act shall be 

deemed — 

(а) to give any right to relief in respect of any agreement which is not 
acontractj 

(б) to deprive any person of any right to relief, other than specific per- 
formance, which he may have nnder any contract; or 

(c) to affect the operation of the Indian Registration Act on documents. 

Specific relief how given. 0. Specific relief is given— 

> (a) by taking possession of certain property and delivering it to a claim- 
ant; 

(i) by ordering a party to do the very act which he is under an obliga- 
tion to do ; 

. (®) preventing a party from doing that which he is nnder an obliga- 

tion not to do ; 

(<^) by determining and declaring the rights of parties otherwise than 
by an award of compensation ; or 
(e) by appointing a Receiver. 

Preventive relief. , . Specific relief granted under clause c of sec- 

tion 6 is called preventive relief. 

Relief not granted to ©n- 7. Specific relief cannot be' gi-anted for the 

orco penal law. mere purpose of enforcing a penal law. 


PART II. — Op Specipio Relief. 

CHAPTER r.— -O p Recovering Possession op Property. 
Possession of Immoveoihlje Pviypevty. 

8 . A person entitled to the possession of specific immoveable nrooertv 

imr manner prescribed^ by the 

VJode of 0ml Procedure. 


j va ouu 

moveable property. 
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9. If any person is dispossessed without his consent of immoveable 1877. 
Suit by person dispossessed property otherwise than in due course of law, he ■— — — 

of immoveable property. or any person claiming through him may, by suit 1 . 

instituted within six.months. from , the date . of--*the dispossession, recover pos- 
session thereof, notwithstanding any other title that may be set up in 
such suit. 

Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof. 

No suit under this section shall be brought against the Government. 

No appeal shall lie from any order* or decree passed in any suit insti- 
tuted under this section, nor shall any review of any such order or decree 
be allowed. 

( 6 ) Possession of Moveahh ProperUf. 

10. A person entitled to the possession of specific moveable property 
Recovery of specific move- may recover the same in the manner prescribed by 

able property. the Code of Civil Procedure. 

Explanation 1. — A trustee may sue under this section for the posses- 
sion of property to the beneficial interest in which the person for whom he 
is trustee is entitled. 

Explanation 2. — A special or temporary right to the present possession 
of property is sufficient to support a suit under this section. 

Illustrations. 


(a.) k bequeaths laud to B for his life, with remainder to C. A dies. B enters 
on the land, but 0, without B’s consent, obtains possession of the title-deeds. B 
may recover them from 0. 

(6.) A pledges certain jewels to B to secure a loan. B disposes of them before 
he is entitled to do so. A, without having paid or tendered the amount of the loan, 
sues B for possession of tho jewels. The suit should be dismissed, as A is not en- 
titled to their possession, whatever right he may have to secure their safe custody. 

(c.) A receives a letter addressed to him by B. B gets back the letter without 
A’s consent. A has such property therein as entitles him to recover it from R. 

(d.) A deposits boohs and papers for safe custody with B. B loses them, and 
C finds them, but refuses to deliver them to B when demanded. B may recover 
them from C, subject to C’s right, if any, under section 168 of the Indian Contract 

Act, 1872. , ^ 

(e.) A, a warehouse-keeper, is charged with the delivery of certain goods tojZ, 
which B takes out of A’s possession. A may sue B for the goods. 

11. Any person having the possession or control of a particular article 
of moveable property, of which he is not the owner, 
BoSoS'nttS owner.^to^dll may be compelled sp^ifically to deliver it to the 
liver to person entitled to im- person entitled to its immediate possession, m any 
mediate possession. q£ following cases : — 

{a) when the thing claimed is held by the defendant as the agent or 
trustee of the claimant 3 

( 6 ) when compensation in money would not aflbrd the claimant adequate 

relief for the loss of the thing claimed ; 

(c) when it would be extremely difficult to ascertain the actual damage 

caused by its loss ; - , , , - „ 

(d) when the possession of the thing claimed has been wrongfully trans- 
ferred from the claimant. 

Illustrations 

of clause a.— -A, proceeding to Europe, leaves his furniture in charge of B as 
his agent during his absence, B, without A’s authority, pledges the fnraitnre to 0, 
and 0, knowing that B Imd no right to pledge the furniture, advertises it for sale. 
C may be compellet^ to <teliver tho furniture to A, for he holds it as A s trustee, 

0 . C. M.— 50 
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CHAPTER II. Op thb Specific Performance op Contracts. 

ia) Contracts which may he specifically enforced, 

12. Except as otherwise provided in this chapter, tho specific pbr- 
Casea in which specific per- formance of any contract may, in the discretion of 
fonnance enforceable. the Court, be enforced 

(а) when the act agreed to be done is in the performance, wholly or 

partly, of a trust ; ' . . i i 

(б) when there exists no stand.ard for ascertaining the actual damage 

caused by the non-performance of the act agreed to be done \ 

(c) when the act agreed to be done is such that pecuniary compensation 
for its non-performance would not afford adequate relief ; or 

' (d) when it is probable that pecuniary compensation cannot be got for 
the non-performance of the act agreed to be done. 

Explanation.— Unless and until the contrary is proved, the Court shall 
presume that the breach of a contract to transfer immoveable property can- 
not be adequately relieved by compensation in money, and that the breach 
of a contract to transfer moveable property can be thus relieved. 


Ulustraiions 

of clause a . — A holds certain stock in trust for B. A wrongfully disposes of 
the stock. The law creates an obligation on A to restore tho saino quantity of stock 
to B, and B may enforce specific performance of tins obligation.® 

-I 1. A ... U.._- 3 Ti 

and 
for 

by its non-performance. 

of clause c. — A contracts with B to sell him a house for Bs. 1,000. B is 
entitled to a decree directing A to convey the house to him, ho paying the purclmso- 
money. 

In consideration of being released from certain obligations imposed on it b}’ its 
Act of Incorporation, a railway-company contract with Z fo make an archway 
through their railway to connect lands of Z severed by the railway, to construct a 
road between certain specified points, to pay a certain annual sum toward.s the 
maintenance of this road, and also to construct a siding and a wharf as specified in 
the contract. Z is entitled to have this contract specific.all}’ enforoed, for his inter- 
est m its performance cannot be adequately compensated for by mone}’ ; and tho 
Court may appoint a proper person to superintend the construction of the archwav. 
road, siding, and wharf. 

A contracts to sell, and B contracts to buy, a certain number of raihvaj'-shnres 
ot a particular description. A refuses to complete the sale. B may compel A 
specracally to perform this agreement, for the shares are limited in number and not 

market, and their possession carries with it the status of a 
shareholder, which cannot otherwise be procured. 

(Tho Indian Trusts Act) as to tho 
Governors of tho North-\'^stern°^Pmv^ ® Council, tho Licutenant- 

Oudh, the Central Provinoos Conw Commissioners of 

II. of 1882 is extended to otiiS illustration vvill, when tho said Act 

o Ollier territories, bo repealed in such territories. 
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^ contracts with B_to paint a picture for B, who agrees to pay therefor Bs. 
1,000. Tlie picture is painted. B is entitled to have it delivered to hire on payment . 
or tender of the Rs. 1,000. 

of chuiae A . — A transEers without endorsement, but for valuable .consideration, 
a promissory note to B. A becomes insolvent, and C is appointed his assignee. B 
may com{}el 0 to endorse the note, for 0 has succeeded to A's liabilities, and a decree 
for pecuniary compensation for not endorsing the note would be fruitless. 

13. Notwithstanding anything contained in section 66 of the Indian 
Contracts of which the Contract Act, a contract is not wholly impossible 

subject has partially ceased to of performance because a portion of its subject- 

^ matter, existing at its date, has ceased to exist at 

the time of the performance. 

IlluBtrationa. 

(a.) A contracts to sell a house to B for a lakh of rupees. The day after the 
contract is made, the house is destroyed by a cyclone. B may be compelled to 
perform his part of the contract by paying the pnrohase-money. 

(H.) In consideration of a sum of money payable by B, A contracts to grant an 
annuity to B for B’s life. The day after the contract has been made, B is thrown 
from his horse and killed. B’s representative may be compelled .to pay the pnr- 
chiise-money. 

14. Where a party to a contract is unable to perform the whole of his 

Specific performance of ^art part which mnst be left unper- 

of cpntract where part un- formed bears only a small proportion to the whole 
performed 18 small, value, and admits of compensation in money, 

the Oourt may, at the auit of either party, direct the specidc performance of 
so much of the contract as can be performed, and award nompensation'in 
money for the deficiency. 

lUuatrations, 

(a.) A contracts to sell to B a piece of land-consisting of 100 bigh&s. It turns 
out that.98 bigbas of the land belong to A, and the two remaining bighas to a 
stranger, who refuses to part with them. The two bighas are not necessary for the* 
use or enjoyment of the 98 bighas, nor so important for such use or enjoyment that 
the loss of them may not be made good in money. A may be directed at the suit 
of B to convey to B the 98 bigh&s, and to make compensation to him for not con- 
vcj'ing the two remaining bigbds ; or B may be directed, at the suit of A, to pay to 
A, on receiving the conveyance and possession of the land, the stipulated purchase- 
money, less a sura awarded as compensation for the deficiency. 

(5.) In a contract for the sale and purchase of a house and lands for two Idkhs 
of rupees, it is agreed that part of the furniture should be taken at a valuation. 
The Court may direct specific performance' of the contract notwithstanding the 
■parties are unable to agree as to the valuation of the furniture, and may either have 
tho furniture valued in the suit and include it in the decree for specific performance, 
or may confine its decree to the house. 

15. Where a party to a contract is unable to perform the whole of his 

Specific performance of part of it, and the part which must be left un- 

of contract whore part un- performed' forms a considerable portion ‘of the' 
performed is largo. whole, or does not admit of compensation in money, 

he is not entitled to obtain a decree for specific performance. But the Oourt 
may,' at the suit of the other party, direct the party in default to' perform 
specifically so much of his part of the contract as he can perform, provided 
that the plaintiff relinquishes all claim to further performance, and all right 
to compensation, either for the deficiency, or for the loss or damage sustained 
by him through the default of the defendant. 
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Illustrationi. 

L contracts to sell to B a piece of land consietinR of 100 bigi)ds. It tnms 
nnf fifth fiO biffhas of the land belong to A, and the other 50 bighaa to a strunger, 
vlin refuses to part with them. A cannot obtain a decree against B for the speciric 

?o tote the 60 bighie which belong to A, wnivmg nil rigUl lo oomponralron |■|jll r 
for the deficiency or for loss sustained by him through A s neglect or default, B 
entitled to a decree directing A to oonvey those 60 bighaa to Inm on payment of 

the to sell to B an estate with a house and garden for a lakh of 

rupees. The garden is important for tho enjoyment of the house. It turns out 
that A is unable to convey the garden. A cannot obtain a decree against 13 for tno 
specific perfomance of the contract ; but if B is willing to pay the price nJI'C- ^ 
upon, and to take the estate and house without the garden, waiving all rights to 
compensation either for the deficiency or for loss sustained by bim tbrougJi A s 
neglect or default, B is entitled to a decree directing A to convey tbo house to him 
on payment of the purchase-money. 

IQ, Wien a part of a contract whiclv taken by itself, can and ought to 
Specific performance of in- be specifically performed, stands on n separate and 
dependent part of contract. independent footing from another part of the same 
contract which cannot or ought not to be specifically performed, the Court 
may direct specific performance of the former part. 

Barinotheroasoeof speoi- 17- The Court shall not direct the specific 

fio performance of part of performance of a part of a contract except m cases 
contract. coming under one or other of the three last preced- 

ing sections. 

18. Where a person contracts to sell or let certain property, having 
Purchaser* rights against only an imperfect title thereto, the purchaser or 

vendor with imperfect title. lessee (except as Otherwise provided by this chap- 
ter) has the following rights : — 

(a) if the vendor or lessor has, subsequently to tho sale or lease, ac- 
quired any interest in the property, the purchaser or lessee may compel liira 
to make good the contract out of such interest ; 

(b) where the concurrence of other persons is necessary to validate tho 
title, and they are bound to convey at the vendor’s or lessor’s request, tho 
purchaser or lessee may compel him to pi’ocuro such concurrence j 

(c) where the vendor professes to sell unincumbered property, but tlie 
property is mortgaged for an amount not exceeding the purchase-money, and 
the vendor has in fact only a right to redeem it, the purchaser may compel 
him to redeem the mortgage, and to obtain a conveyance from the mortgagee j 

(d) where the vendor or lessor sues for specific performance of the 
contract, and the suit is dismissed on the ground of his imperfect title, the 
defendant has a right to a return of his deposit (if any) with interest thereon, 
to ms costs of the suit, and to a lien for such deposit, interest, and costs on 
the interest of the vendor or lessor in the property agreed to be sold or let. 

19. Any person suing for the specific performance of a contract may 
- to award compensa- also ask for compensation for its breach, either in 

jrtain cases. addition to, or in substitution for, such perform, 

ance. 

specific performance ought 
broken bv^the dffcnd a contract between the parties which has been 

1 “ him compensation accordingly. 

be granted but^haUt decides that specific performance ought to 

hb gaataa, but that it is not sufficient to satisfy the justice of the east, and 


Power 
tion in certain 
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that some compeTisation for breach of tho contract should also be.made to the 1877. 

plaintifr, it shall award him such compensation accordingly, — ^ 

Compensation awarded under this section may be assessed in such man- 1* 
ner as the Court may direct. 

Explo/natton. — The circumstance that the contract hM become incapable 
of spccihc performance docs not preclude the Court from exercising the juris-’ 
diction conferred by this section. 

Illustrationa 

of tho second pamgruph A contracts to sell a hundred maonds of rice to B. 

B bruiRS a suit to compel A to perform the contract or to pay compensation. The 
Court is of opinion that A has made a valid contract, and broiccn it, without excuse, 
to the injury of B, but that specific performance is not the proper remedy. It sliali 
award to B such compensation as it deems just. 

of tho third paragraph A contracts with B to sell him a house for Rs. 1,000, 
tho price to bo paid and (he possesrion given on the Ist Jannary ]877_ ^ fails to 
perform his part of the contract, and B brings hia suit for specific performance and 
compensation, whicli is dccidcd in his favour on the let January 1878. The decree 
may, besides ordering specific performance, award to B compensation for any loss 
which he has sustained hy A's rofusni. 

of the explanation A, a purchaser, sues B, his vendor, for specific perform- 
ance of a contract for (ho sale of n patent. Before tho hearing of the suit, the - 
patent expires. The Court may award A compensation for tlie non-performance 
of tho contract, and may, if nccossar}’, amend the plaint for that purpose. 

A sues for the specific performance of a resolution passed by the directors of 
a public coinpanj’, under which he was entitled to have a certain number' of shares 
allotted to him, and for compensation for the non-performance of the resolution. 

All the shares had been allotted before the institution of the suit. The Court may, 
under (his section, award A compensation for the non-performance. 

20. A contract, otherwise proper to be specifically enforced, may be t 

JJqnidatitfn af<1maf;es not thus enforced, though a sum be named in it as the 
a bar to specific porforinnnco. atnount to be paid in case of its breach, and the 
party in default is willing to pay the satna 

Illustration. 

- A contrncls to grant B an underlease of property held by A under C, and that 
be will apply to 0 for a license necessary to the validity of the underlease, and 
that, if the license is not procured, A will pay B Rs. 10,000. A refuses to apply 
for the license, and o/fers to pay B the Rs. 10,000. B is nevertheless entitled to 
have the contract specifically enforced if 0 consents to give the license. 

(b) Contracts which cannot be specifically enforced. 

Contracts not- BpociBoally 21. The following contracts cannot be speci- 
onfoPccaWo. fically unforced : — 

(а) a contract for the non-performance of which compensation in money 

is an adequate relief ; 

(б) a contract which runs into such minute or numerous details, or which 

is so dependent on the pereonal qualifications or volition of the 
parties, or otherwise from its nature is such, that the Court can- 
not enforce specific performance of its material terms; 

(c) a contract the terms of which the Court cannot find with reasonable 

certainty ; 

(d) a contract which is in its nature revocable ; 

(«) a contract made by trustees either in excess of their powers or in 
breach of their trust ; 

( f) a contract made by or on behalf of a corporation or public company 
created for special purposes, or by the promoters of such com- 
pany, which is in excess of its powers ; 
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»> ‘■5j3i"Sir.^.rs.“‘£ =!t 

A»a provided by the Code of Oivil Prooeduro, no conti oct to 

refer a controveray to arbitration shall bo spociflonlly ontorcod i but it any 
person who has made such a contract, and has refused to perform it, s«cs m 
Lpect of any subject which ho has contracted to refer, the existence of such 

contract shall bar the suit. 

JlJiiatrnhntia 


to a.— A contracts to sell, and B contracts to buy, a lakh of rupees in the four 

per cent, loan of the Qovermnont of India : t i>„ i non «r„. 

' ^ contracts to sell, and B contracts to buy, 40 chests of Indigo at Rs. 1,000 per 

consideration of certain property having been transferred by A to n,.B con- 
its to open ft credit in A’s favour to the extent of Rs. 10,000, and to honoi A s 


tracts 


drafts to that amount ; ^ . .t i 

The above contracts cannot bo specifically enforced, for m the lirsl and the 
second both A and B, and in the third A, would bo reimbursed by compensation in 
money. 


to h.—A contracts to render personal service to B : 

A contracts to employ B on personal service ; 

A, an author, contracts with B, n publisher, to complete a litornry work. 
B cannot enforce specific performance of these contracts. 


A contracts to buy B’s business at the amount of a vahmiion to bo made by two 
valuers, one to be named by A, and the other by B. A and B each name a vnluer, 
but before the valuation is made, A instructs his valuer not to proceed : 

By a charter-party entered into in Calcntla between A, tlio owner of a aliip, 
and B, tlie charterer, it is agreed that the ship shall proceed to Rangoon, and there 
load a cargo of rice, and thence proceed to London, freight to be paid, oiic-tliird on 
arrival at Rangoon, and two-tlnrds on delivery of the cargo in London : 

A lets land to B, and B contracts to cultivato it in a particular manner for 
tlwee years next after the date of the lease ; 

A and B contract that, in consideration of annual advances to bo made by A, 
B will, for throe years next after the date of the contract, grow parliciilur crops on 
the land in his possession, and deliver them to A when cat and rendj' for delivery ; 

A contracts with B tliat, in consideration of Rs. 1,000 to be paid to him by B, 
he will paint a picture for B ; 

A contracts with B to execute certain works which tho Court cannot superin- 
tend ; 

A contracts to supply B with all the goods of a certain class which B may 
require : 

A contracts with B to take from B a lease of a certain house for a specified 
term, at a specified rent, *Mf tho drawing-room is handsomely decorated,” even if it 
18 held td have so much certainty that compensation can be recovered for its breach ; 

A contracts to marry B : 

The above contracts cannot be specifically enforced. 


to c._A, the owner of a refreshment-room, contracts with B to give him 
accommodation there for tho sale of his goods and to furnish him with tho necessary 
appliances. A refuses to perform his contract. The case is one for compensation 
and not for specific performance, the amount and nature of the accommodation and’ 
appliances being undefined. 


not B contract to become partners in a certain business, the contrac 

contract cannot b 

.t wera .0 performed, oitoer A or B might at one 



400 


SPECmC RELIEF. 


n / TT Whpro the performance of tho contract would involve some hard- 
S' tlTdefendant which he did not foresee^ whereas its non-performance 
Act 1. -would involve no such hardship on the plaintift. 


lUustrations. 



sells 
getting 
sell • 


those incumbrances, thonjrh at the date of the contract the vendors bclicvca u to no 
sufficient. Specific performance of the contract should bo refused .to D. 

(g.) A, the owner of an estate, contracts to sell it to B, and stipulafos that he, 
A, shall not be obliged to define its boundary. The cstnto really comprises n vnlu> 
able property not known to either to be part of it. Specific performance of the con- 
tact should he. refused to B, unless he waives his claim to the unknown property. 

(7j.) a contracts with B to sell him certain land, and to moke a road to it from 
a certain railwn 3 ‘-station. It is found afterwards llmf A cannot make the road wilh- 
ont exposing himself to litigation. Specific performance of tho part of the contract 
relating to the road should be refused to B, even though it nmy bo held that ho is 
entitled to specific performance of the rest with compensation for loss of the road. 

(i.) A, a lessee of mines, contracts with B. his lessor, that at any time during 
the contitittnncc of the lease B mu;>’ give notice of his desire to take the HiacliiiKuy 
and plant nsed in and about the mines, and that he shall have the articles specified 
in his notice delivered to him at a valuation on the expiry of the lease. Such a 
contract ought be most' injurious to the lessee’s business, and specific performance 
of it should he refused to R. 

(;.) A contracts to buy certain land from B. The contract is silent ns to ac- 
cess to the land. No right of way to it can be shown to c-xist. Specific perform- 
ance of the contract should be refused to B. 

(k.) A contracts with B to buy from B’s manufactory, and not elsewhere, all 
the goods of a certain class used by B in his trade. The Court cannot compel B to 
supply the goods, but if he does not supplj’ them, A mnj’ be ruined, unless he is 
allowed to buy them elsewhere. Specific performance of the contract should bo 
refused to B. 

The following is a case in which the Court may properly exorcise a dis- 
cretion to decree specific performance : — 

III, Where the plaintiff has done substantial acts or suffered losses in 
consequence of a contract capable of specific performance. 

JUustration. 

^ A sells land to a railway-company, who contracts to execute certain works for 
Ins conveuience. The company lake the land and use it for their railway. Specific 
performance of tho contract to execute the works should be decreed in favour 

{d) For whom Contracts may he specifically enforced. 

Who may obtain specific , P* otherwise provided by this 

porformance. Chapter, the specific performance of a contract 

naay be obtained by — 

[a) any party thereto j 

nrovidld^^W principal, of any part thereto : 

S pattv ^ nny,pevsonal quality of 

proviLs 4at hiR ^ contract, or where the contract 

or his principal assigned, his representative in interest 

unless where^his part to specific performance of the contract, 

ms part thereof has already been performed j 
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.(c) where the contifact is a settlement on marriage, or a compromise of 1877. 

doubtful rights between members of the same family, any person beneficially ^ 

entitled thereunder ; ' Aot 1. 

{d) where the contract has been entered into by a tenant for life in due 
‘exercise of a power, the remainderman ; . * 

(e) a reversioner in possession, where the agreement is a covenant en* 
tered into with his predecessor in title, and the reversioner is entitled to the 
benefit of such covenant j * 

(/) a reversioner in remainder, where the agreement in such a coven- 
^ ant, and the reversioner is entitled to the benefit thereof, and will sustain 
material injury by reason of its breach j 

(gr) when a public company has entered iiito a contract, and subsequeivtly 
becomes amalgamated -with another public- company, the new company which 
arises out of the amalgamation ; 

(h) when the promotei's of a- public company have, before its incor- 
poration, entered into a contr®Bt for the purposes of tlie company, and such 
contract is warrant^-by'the terms of the incorporation, the company. 

, From whom Contracts cannot be specijicall/y enforced. 


. , 24. Specific performance of a contract can- 

Personal bars to the relief. , enforced in favour of a person— 

(n) who'could not recover compensation for its breach ; 

{b) who has become incapable of performing, or violates, toiy essential 
term of the contract that on his part remains to be performed ; 

(o) who has already chosen his remedy and obtained satisfaction for the 
al^oged breach of contract ; or 

(rf) who, previously to the contract, had notice that a settlement of the 
subject-matter thereof (though not founded on any valuable colisideration) 
had been made and was then in force. 


Illustrations 

to clause o. — A, in the character of agent for B, enteres info an agreement with, 
C to buy C’s house. A is in reality acting, not as agent for B, but on his own ac- . 
count. A cannot enforce specific performance of this contract. 

to clause b. — A contracts 'to sell B a house and to become tenant thereof for a 
term of fourteen years from the date of the sale at a specified yearly rent, A be- 
comes insolvent. lieither he nor his assignee can enforce specific performance of 
the contract. ' 

A contracts to sell B a house and garden in which there are ornamental trees, a 
material element in the value of the property as a residence. A, without B’s con- 
sent, fells the trees. A cannot enforce specific performance of the contract. 

A, holding land under a contract' with B for a lease, commits waste, or treats 
the land in an unhnsbandlike manner. A cannot enforce specific performance of 
the contract 

A contracts to let, and B contracts to take, an unfinished house, B contracting 
to finish the house, and the lease to contain covenants on the part of A to keep the 
house in repair, B finislies tlie house in ' a very defective manner ; he cannot 
enforce the contract specifically, though A and B may sue each other for compensa- 
tion for breach of it. ' - , ■ . 

to clause c. — A contracts to let, and B contracts to take, a- house for a specified 
term at a specified rent. B refuses to perform the contract. A thereupon sues for, 
and obiains, compensation for the breach. A cannot obtain specific performance of 
the contract. • - - , 

Contracts to sell property 26. A contract for the sale or letting of pro- 

by ono who has no title, or perty, whether ■ moveable or immoveable, can’- ^ 
.who is a voluntary settler. be specifically enforced in favour of avbp-^'^®'“® 

lessor — 

c. a 

\ . 
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(ct) v^ho, knowing himself not to have any title to the property, 'has 

““Vwhrtongh1.fi.S‘into the contract bdiWing ^ 

oonH tttirto thep^perly, cannot, at the time fixed by the part.cs or by tl.o 
g^rt for tL comVtio/if the sale or letting, give the purchaser or lessee a 

contract, h^ made a soltlnment 
(thouU not founded on any valuable consideration) of the suhject-matlcr of 
the contract. 

Illustratoins. 


(a.) A, without C’s anthority, contracts to sell to B an CPtnto which A knmys 
tobeWgtoO. A cannot enforce specific performance of- this contiact, c e 

though C is willing to confirm it. . . ^ ti... 

(6.) A bequeaths bis land ^tOrnstees, declaring that ^hey may sell it \uth the 


consent in writing of B. B cives 
sale which the trustees mayWnake. The tnfi 
to sell him the land! Grgiuses to carry out 


prospective assent in writing tn any 
es then enter into a contract with 0 
thS'‘^ftatract. TIio tnislecs cannot 


specifically enforce this contract, as, in the absence of paitmn a 

sale to 0, the title which they can give C is, ns the low stands, imtircc from reason- 
able doubt. ^ ; 

(c.) A, being in possession of certain land, contracts to sell it to Z. On cnqT5>Q'^ 
it turns out that A claims the land as heir of B, who left the country several years 
before, and is generally believed to be dead, but of whose death there is no snlU- 
cient proof, A cannot compel Z specifically to perform the contract. 

- (d.) A, out of natural love and affection, makes a settlement of certain pro- 
petty on his Virothers and their issue, and afterwards enters into n contract to sell 
the property to a stranger. A cannot enforce specific performance of thi.s contract 
so as to override the settlement, and thus prejudice the interests of the person*? 
claiming under it. 

(/) For whom Conirewts cannot ho specifically enforced except with a 

variation, 

26. Where a plaintiff seeks specific performance of n contract in writing, 
Non-enforcement except to which the defendant sets up a variation, the 
with variation. ^ plaintiff cannot obtain the performance sought, ex- 

cept with the variation so set up,' in the following cases iJiamely) : — 

{a) where ^ by fraud or mistake of fact the contract of which perform- 
ance is sought is in terms different from that which the defendant supposed 
it to be when he entered into it ; 

(6) where by fraud, mistake of fact, or surprise, the defendant entered 
into the contract under a reasonable misapprehension os to its effect as be- 
tween himself and the plaintiff”; 

(c) where the defendant, knowing the terms of the contract, and under- 
standing its effect, has entered into it relying upon some misrepresentation 
by the plaintiff, or upon some stipulation on the plaintiff's part whicli adds 
to the contract, but which he refuses to fulfil ; 

(d) where the object of the parties was to produce a certain legal result, 
which the contract as framed is not calculated to produce ; 

(e) where the parties have, subsequently to the execution of the con- 
tract, contracted to vary it, 

llhistrations, 

entertutot’ hnnH"? '^kich they purport to contract each to 

SteTy S^^^ by D. to make A,B,andGsepa- 

’'xerled by mistake of' Bs. 1,000, they prove that the word ‘each' was 

' 000 TeVn intention was that they should give a joint bond for 

• u can obtain the performance sought only with the variation thus 
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(6.) A sues B to compel specific performancp of a contraci in writing to buy 
a d\ye]|ing-hoaBe. B proves that he assumed that the .contract included an adjoin- 
ing yard, and the contract was so framed as to ieave’it doubtful w’liether tlie yard 
' was 6o included or not. The Court will refuse to enforce the contract, except with 
the variation set up by -B. . ■ 

^ _ (c.) A contracts in writing to let to B a wharf, together with a strip of A’s land 

. delineated in a map. Before signing the contract, B pioposed orally that he should 
be at liberty to substitute for the strip mentioned in the contract another strip of 
A'a laud of the same dimensions, and to this A expressly assented. B then signed 
- the written contract. A cannot obtain specific performance of the written contract, 
except with" the variation set up by B. 

(d.) A and B enter into negotiations for the purpose of securing land to B for 
his life, with remainder to his issue. They execute a contract the terms of which 
are found to confer an absolute ownership on B. The contract so framed cannot be 
.specifically enforced. 

; (e.) A contracts in writing to let a honse to B, for a certain term, at the rent of 

Bs. 100 per month, putting it first into tenantahle lepnir. The honse turns out to be 
, pot worth repairing ; so, with B’s consent, A pulls it down,. and erects a new honse 
in its place ; B contracting orally to pay rent at Rs. 120 per mensem. B then sues 
to enforce specific performance of the contract in writing. He cannot enforce it 
j except with the variations made by the subsequent oral contract. 

(^) Jffaimt whom Contracts may be specifically enforced. 

Relief against parties and 27. Except as otherwise provided by this 

persons claiming under them chapter, specific performance of a c'ontract may 
by subsequent title. Ijg enforced against — 

(а) either party thereto ; 

(б) any other person claiming under him by a title arising subsequently 
to the contract, except a transferee for value who has paid bis money in good 
faith and without notice of the original contract ; 

(c) any person claiming under a title which, though prior to the 
contract, and known to the plaintiff, might have been displaced by the 
defendant ; 

.r (d) when a. public company has entered into a contract, and subsequently 
becomes'araalgamated with another public company, the new company which 
arises Out of the amalgamation ; 

(c) when the promoters of a public company have, before its incorpo- 
ration, entered into a contract, the company ; provided that the company 
has ratified and adopted the contract, and the contract is warranted by the 
terms of the incorporation. 

Illustrations 

to clause b . — A contracts to convey certain land to B by a partionlar day. A 
dies intestate before that daj' ^without having convej'ed the land. Bniay compel 
A’s boir or other representative in interest to perform the contract specifically. 

A contracts to sell certain land to B for Ks. 6,000. A afterwards conveys the 
land for Rs. 6,000 to 0, who has notice of the original contract. B may enforce 

specific performance of tile contract as against Gk , j. .i , j- 

A contracts to sell land to B for Rs. 5,000. B takes posseraiM of the land. 
Afterwards A sells it to 0 for Rs. 6,000. C makes no enquiry of B relating to his 
interest in the land. B’s possession is sufficient to affect-O-with notice of Ins inter- 
est, and he may enforce specific performance of the contract against 0. 

A contracts, in consideration of Rs. 1,000, to bequeath certain of his lands to 
B. Immediatelj’ after the contriict A dies intestate, and 0 takes out adminwtration 
to his estate. B may enforce specific performance of the contract against C. 

A contracts to sell certain land to B. Before the completion of the contract A 
becomes a hinatic, and C is appointed his committee. B may specifically enforce the 
contract against C. 


1877. 
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°s°complete/^A Ses!"*^ of llio cimtruct atrninsi 13. 


lay 

alien ia his lifetime, bnt which, subject to that right devolves on 
A contracts to sell his moiety to C, and dies. C may enforce Bpecilic performanco 
of the contract against B. 


(7i) Against whom Contracts cannot be specifically enforced. 


What parties cannot be 
compelled to perform. 


28. Specific performance of a contract cannot 
be enforced against a party thereto in any of the 


following cases ; — 

(a) if the consideration to be received by him is so grossly inadequate, 
with reference to the state of things existing at the date of the contract, as 
to be, either by itself or coupled with other circumstances, evidence of fraud, 
or of undue advantage taken by the plaintiff j 

(ft) if his assent was obtained by the misrepresentation (whether wilful 
or innocent), concealment, circumvention, or unfair practices of any ])arty to 
whom performance would become due under the contract, or by any proniiso 
of such party which has not been substantially fulfilled ; 

(c) if his assent was given under the influence of mistake of fact, 
misapprehension, or surprise : provided that, when the contract provides for 
compensation in case of mistake, compensation may bn madcj for a mistako 
within the scope of such pi’ovision, and the contract may be specifically 
enforced in other respects if proper to be so enforced. 


Illustrations 


to clause c. — A, one of two executors, in the erroneous belief that he had the 
authority of his oo-executor, enters into an agreement for the sale to B of his 
testator’s property. B cannot insist on the sale being completed. 

A directs an auctionepr to sell certain land. A afterwards revokes the 
auctioneer’s authority us to 20 bightis of this land, but the auctioneer inailvertenllj' 
sells the whole to B, whojius not notice of the revocation. B cannot enforce speci- 
fic performance of the agreement. 


(i) The effect of dismissing a Suit for Specific Performance. 


29. The dismissal of a suit for specific performance of a contract, or 
Bar of suit for breach after part thereof, shall bar the plaintiflPs right to suo 

for compensation' for the breach of such contract 
or part, as the case may be. 

U) Awards and directions to execute Settlement. 


Application of preceding 
sections to awards and testa- 
mentary directions to execute 
settlements. 


30. The provisions of this chapter as to con- 
tracts shall, mutatis mutandis, apply to awards 
and to directions in a will or codicil to execute a 
particular settlement. 


OHAPTEBi TII. — Op-thb Reotifioation of Instruments. 

31. When, through fraud or .a mutual mistake of the parties, a contract 
reSfied.“®*™* ““-y o^^er mstrument in writing does not truly 

. . • . oxpress t/uGir intontion, either Dartv or his rpnm 
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in framing the instrument, and ascertain the real intention of the parties in 
executing the same, the Court may, in its discretion, rectify the instrument 
BO as to express that intention, so W as this can be.done without prejudice 
to rights acquired by third persons in good faith and for valuer 


^ Illustrations. 


(a.)' A, intending to sell to B his house and one of three «odowna adjacent 
to it, -executes a conveyance prepared by B, in which, tlirongh B’s fraud, all three 
godowns are included. Of the two godowns which were fraudulently included, B 
gives one to C, and lets the other to D for a rent, neither 0 nor ID having any 
knowledge of the fraud. The conveyance may, as against B and C, be rectified so 
as to exclude from it .the godown given to G ; but it cannot be rectified so as to 
affect D’s lease. * 

(i.") By a marriage-settlement. A, the father of B, the intended wife, covenants 
wiili 0, the intended husband, to pay to G, his executors, administrators, and 
assigns, during A’s life, an annuity of Bs. 5,000. C dies insolvent, and the official 
assignee claims the annnity from A. The Court, on finding it clearly proved that 
the parties always intended that this annuity slmuld be paid as a provision for B 
ami her children, may.reotify the settlement, and decree that the assignee has no 
right to any part of the annuity. 

32. For the purpose of rectifying a contract in writing, the Court must 
Presumption as to intent of be satisfied that all the parties thereto intended to 
parties. make an equitable and conscientious agreement. 


33. In rfectifying a written, instrument, the Court may inquire what 

2 .-e !.• the instrument was intended to mean, and what 
Principles of rectification. .ij-i.i-. 

were intended to be its legal consequences, and is 

not confined to the inquiry what the language of the instrument was intended 

,to be. 


\ 

34. A contract in writing may be first rectified, and then, if the plaint- 
Spocifio enforcement of reo- iff bas SO prayed in his plaint, and the Court 
tified contract. thinks fit, specifically enforced. 


Ilhisf ration, 

A contracts in writing to pay his attorney, B, a fixed sum in lieu of costa. The 
contract contains miatnkea as to the name and jrightB of the client, which, if con- 
strued atrictly, .would exclude B from all rights under it. B is entitled, if the 
Oonrt think'»''fit, to have it rectified, and to an order -for payment of the sum, as if 
.it the time of its execution it had expressed the intention of the parties. 


CHAPTEE TV. — Op thk Rescission op Contracts. 

35.* Any person interested in a contract!. in* writing may sue to have 
When rescission . may be it rescinded, and such rescission may be adjudged 
adjudged. by the Court in any of the following casesj 

' namely : — 

(re) where the contract is voidable or terminable by the plaintiff ; 

(6) where the contract is unlawful for causes not. apparent on its face, 
and the defendant is more to blame than the plaintiff j • 

(c) where a decree for specific pe.rformance of a contract of sale, or of 
a contract to take a lease, has been made, and the purchaser or lessee makes 
default in payment of the purchase-money or other suras, which the Court 
has ordered him to pay. 


■* Inss. 35 and 36 the words, “in writing," have boon repealed by Act IV. of 1882 
(Transfer of Property) in' territories in which this Act is in force. 
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When the purchaser or lessee is in possession of the ^ 

received by liini as such possessor. ^ ^ i • i 1.1 „ 

In the satne case, the Court may, by order in the suit in J^nich the 

decree has been made and not complied with, f ^ 

far as regards the party in default, or altogether, as the justice of the case 

may require. . . 

llhisirattons 

tn rt —A rpUr a field to B. There is a right of way over the field of which A 
has direct personal knowledge, but which he conceals from B. B is entitled to have 

th« Im client B, a HM4 widow, to Irnnotor proportj 

to liiin for the purpose of defrauding B’s creditors. Hero tho parties arc not equally 
in fault, and B is entitled to have the instrument of transfer rcscintied. 

36.* Eescissionof a contract 7agmting-> cannot be adjudged for mere 
mistake, unless the party against wdiom it is ad* 
■Rescission for mistako. judged can be restored to substantially the same 

position as if the contract had not been made. 


37 . A plaintiff instituting a suit for the specific performance of a con- 

Altemativo prayer for ^ nUei-natiro that 

rescission in suit for specific if the contract cannot be specifically ontorcpcf, ic 
performance. may be rescinded and delivered up to bo cancelled ; 

and the Court, if it refuses to enforce the contract specifically, may direct it 
to be rescinded and delivered up accordingly. 


38. .On adjudging the rescission of a contract, the Court may require the 
Court may require party party to whom such relief is granted to make any 
rescinding to do equity. compensation to tho Other •which justice may 

require. 


CHAPTER V. — Of the OanobliiATIon op Inbxbumekts. 

39 . Any person against whom a written instrument is void or voidable, 

. When cancellation may be "who has reasonable apprehension that such instru- 
ordered. ^ ment, if left outstanding, may cause him serious 

injury, may sue to have it adjudged void or' voidable, and the Court mav, in 
its discretion, so adjudge it, and order it to be delivered up and cancelled. 

Tf the instrument has been registered under the Indian Registration 
Act, the Court shall also send a copy of its decree to tho officer in whose 
office the instrument has been so registered, and such officer shall note on'thc 
'copy of the instrument contained in his books the fact of its cancellation. 

Illustrations. 

of •'i- ship, by fraud iilen fly- representing her fn be sea- 
tbe policy*^”®®'* underwriter, to insure her. B may obtain the cancellnlioii of 

"Sir'' " ® ® 


(iMstorf pSp“^)* by Act IV. .f 1852 
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(c.) A, representinp that the tenants on his land were all at will, sells it to B, • 1877. 

and convoys it to him by an instrument dhted the 1st Jannavy 1877. Soon after 

that day, A fraudulently grants to C a lease of port of the lands, dated the 1st !• 
October 1876, and procures the lease to be registered under the Indian Registration ' 

Act. B may obtain the, canoellation of this lease. 

(rf.) A agrees to sell and deliver a ship to B, to be paid for by B's acoeptancea 
of four bills of exchange, for sums amounting to Rs. 30,000, to be drawn by A on 
B. The bills are drawn and accepted, but the ship is not delivered according to the 
agreement. A -sues B on one of the bills. B may obtain the oancellation of all 
the bills. 


40. Where an instrument is evidence of different rights or different 
What, instruments m.-vy bo obligations, the Court may, in a proper case, cancel 

• partially cancelled. it in part, and allow it to stand for the residue. 

lllustraiion. 

A draws a bill on B, who endorses it to G, by whom it appears to be endorsed 
to D, who endorses it to E. C’s endorsement is forged. C is entitled to have such 
endorsement cancelled, leaving the bill to stand in other respects. 

41. On adjudging the cancellation of an instrument, the Court may 
Power to requiro party for require the party to whom such relief is granted 

whom instrument is c.mooll- to make any compensation to the other which jus- 
ed to make compensation. require. 


OHAPTEE VI. — Op Declauatory Decrees. 



42. Any person entitled to any legal character, or to any right as to 
Discretion of Court ns to any property, may institute a suit against any 
declarations of status or right, person denying, or interested to deny, his title to 
such character or riglit, and the Court may, in its discretion, make therein a 
declaration 'that he is so entitled, and the plaintiff need not, in such suit, ask 
for any further relief. 

Provided that no Court shall make any such declaration where the 
_ ^ ..... plaintiff, being able to seek further relief than a 

. Bar to such doclnration. more declaration of title, omits to do so. 

Explanation . — A trustee of property is a person interested to deny a title 
adverse to the title of some one who is not in existence, and for whom, if in 
existence, he would be a trustee. 

llluitratims. 


(a.) A is lawfully in possesaion of certain -land. The inhabitants of a neigh- 
bouring village claim a right of way across the land. A may sue'-for a declaration 
that they are not entitled to the right so claimed. 

(&.) A bequeaths his property to B, C, and D, ‘ to be equally divided amongst 
all and each of tliom, if living at the time of niy death, then amongst their surviv- 
ing cliildren.' No such children are in existence. In a suit against A’s executor, 
the Court may declare whether B, C, and D, took the property absolutely, or only 
for their lives, and it may also declare the interests of the children before their 
rights are vested. 

(c.) A covenants that, if he should at any time be entitled to property exceed- 
ing one lakh of rupees, die will settle it upon certain trusts. Before any such pro- 
perty accrues, or any persons entitled under the trusts are ascertained, he institutes 
a suit to obtain a declaration that tlie covenant is void for uncertainty. The Court 
may make the declaration. , ' . 

(f/.) A alienates to B projjorty in. which A has merely a life-interest. The 
alienation is invalid as against C, who is entitled ns reversioner. The Court may, 
in a suit by C against A and B, declare that 0 is so entitled. 


1877. 

I 
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(e ^ The widow of a sonless Hindu nlionnfcs part of Hm properly of whioli p1,c 
is in Dossession as such. Tlie person preanmptivcly cnlitlcij (o oosbcss the 
if he^siirvive her may, in a suit against the alicnoc, obtain a ilccliinilion lli.il tho 
alienation was made without legal necessity, and was therefore void heyimd tho 

widow B ^ Hindu widow in possession of property adopts a son to her deceased 
husband. The person presuntptively entitled to pOHScasion of the property on her 
death without a son may, in a suit against tho adopted sou, obtain a declaration 

that the adoption was invalid. „ „ . i • .i „ 

(a.-) A is in possession of certain properly. B, alleging that ho is the owner of 

the property, requires A to deliver it to him. A may obtain a dceluration of ins 

right to hold the property. , 

(7i.) A bequeaths property to B for his life, with rcniaiiider to B s wife and 
her children, if any, by B, hut if B die without any wife or childn'ii, to (J. B lias 
a pjitalive-wife, D, and children, but C denies that B and D were ever lawfully 
married. D and her children may. in B’s lifetime, institute a suit against C, and 
obtain therein a declaration that they are truly tho wife and children of B. 

43. A declaration made under this chapter is binding only on tho parties 
to tho suit, persons claiming through them rospect- 
Effeot of dec oration. ively, and, where any of tho parties are tni.stees, 

on the persons for whom, if in existence at the date of the declaration, such 
parties would be trustees. 

llluatmtion. 

A, a Hindu, in a suit to which B, his alleged wife, and her mother, are defend- 
ants, seeks a declaration that his marriage was duly solnmiiizcd, and an order for tho 
restitution of his conjugal rights. The Court makes tho declaration and order. C, 
claiming that B is his wife, then sues A for tlio recovery of B. Tlio dcularation 
made in the former suit is not binding upon C. 


CHAPTER VII. — Op the Appointsiext op Receivers. 

Appointment of rooeirors . appointment pf a receiver pending a 

discretionary. Suit is a matter resting in tlic discretion of the 

Court. 

The mode and effect of his appointment, and his rights, power, duties 

Reference to Code of Civil liabilities, are regulated by tho Code of Civil 
Procedure. Procedure. 


CHAPTER YIII. — Op the Enforcement op Public Duties. 

46. Any of the High Courts of Judicature at Fort 'William, IMndras, 
Power to order public ser- Bombay, may make an order requiring any 

yants and others to do cer- speciSc act to be done or forborne within tbr» 
tain specific acts. ..c -i. t y um,., nuinn tno 

hojits of its ordinary original civil jurisdic- 
tion, by any person holding a public office, wliethor of a permanent or n tem- 
porary nature, - or by any corporation or inferior Court of Judicature • nro- 
videa — ' 

(«) that an application for such order be made by some -person whoso 
property, franchise, or personal right, would be injured by the forbearing w 
doing (as the case may be) of the said specific act ; ^ oearing or 

(6) that such doing or forbearing is, under any law for tlio tin^o l • • 

force, clearly incumbent on such person or Court m his or its n„n^ i"® 
ter, or on such corporation in its corporate character • ^ ^ cJiarac- 

(c) that in the opinion of the High Court snob a i 

consonant to right and justice j forbear 


•ing is 
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(<2) tliat the applicant has no other specific and adequate legal remedy ; 1877. 


Application bow made. 


Procedure therein. 


and 

(c) that the remedy given by the order applied for will be complete.' 
Exemptions from such Nothing in this section shall be deemed to 

power. authorize any High Court — 

' ( / ) to make any order binding on the Secretary of State for India in 

Council, on the Governor-General in Council, on the Governor of Madras in 
Council, bn the Governor of Bombay in Council, or on the Lieutenant-Go- 
vernor of Bengal ; 

^ ' (jr) to make any order on any other servant of the Crown, as such, 
merely to enforce the satisfaction of a claim upon the Crown j or 
- (A) to make any order which is otherwise expressly excluded by any law 
for the time' being in force. 

46. Every application under section 45 must be founded on an affidavit 
of the person injured, stating his right in the mat- 
ter in question, his demand of justice, and the 

denial thereof ; and the High Court may, in its discretion, make the order 

applied for absolute in the first instance or refuse 
it, or grant a rule to show cause why the order ap- 
plied for should not be made. 

If, in the last case, the person. Court, or corporation complained of, shows 
Order in altorriative, sufficient cause, the High Court may first make 

an order in the alternative, either to do or forbear 
the act mentioned in the order, or to signify some reason to the contrary, 
and make an answer thereto by such day as the High Court fixes in this 
behalf. 

47. If the person. Court, or corporation, to whom or to which such 
order is directed, makes no answer, or makes an. 
insufficient or a false answer, the High Court may 

then issue a peremptory order to do or forbear the act absolutely. 

48. Every order under .this chapter shall be executed, and may be ap- 
Bxeoution of, and appeal pealed from, as if it were a decree’ made in the 

from, orders. exercise of the ordinary original civil jurisdiction 

. ' of the High Court. 

. - 49. The costs of all applications and orders under this chapter shall be 

in the discretion of the High Court. 

50. Neither the High Court nor any. Judge 
thereof shall hereafter issue any writ of man^ 


Act'l. 


Peromptoiy order. 


Costs. 

Bar th issue of tdandamns. 


mus. 


51. Each of the said High Courts shall, as soon as conveniently may be, 

- Power to frame rules. regulate the procedure under this 

chapter; and until such rules are framed, the 
practice of such Court as to applications for and grants of writs of manda- 
mus shall apply, so far as may be practicable, to applications and orders un- 
der this chapter. 


PART III. — Of Preventive Remep. 


CHAPTER IX. — Op Injunctions GENERAiiur. 


Preventive relief how Rant- 
ed. 


52. Preventive relief is granted at the dis- 
cretion of the Court by injunction, temporary or 
perpetual. 

0. 0. M.— 52 



1877. 
Act 1. 


410 


SPECIFIC RELIEF, 


Sa Terapornvy injunctions are such ns arc to continue until a RFctfiRtl 
^ time, or until the further order of . the Court. 

Temporary injunctions. granted at any period oE a suit, and 

are regulated by the Code of Civil Procedure. _ , , i . „ 

A perpetual injunction can only be granted by the decree made at tho 
lieariuc and upon the merits of tho suit ; tno 
Perpetual injunctions. (defendant is thereby perpetually enjoined from the 

assertion of a right, or from the commission of an act, which would bo con- 
trary to the rights of the plaintitf. 


CHAPTER X.— Op Perpbtoai. Injunctions. 

64. Subject to the other provisions contained in, or referred to by, tluB 
Perpetual injunctions when chapter, a perpetual injunction may be granted to 
granted. prevent the breach of an obligation existing in 

favour of-the applicant, whether expressly or by implication. 

When such obligation arises from contract, the Court shall be guided by 
the rules and provisions contained in Chapter II. of this Act. 

When the defendant invades or threatens to invade the plainiitTs right 
to, or enjoyment of, property, the Court may grant a perpetual injunction in 
the following cases (namely) : — 

{a) where the defendant is trustee of the property for the plaiiitill ; 

(h) where there exists no standard for ascertaining the actual damage 
caused, or likely to be caused, by the invasion ; 

(c) where the invasion is such that pecuniary compensation would not 
afford adequate relief ; 

(<i) where it is probable that pecuniary compensation cannot be got for 
the Invasion ; 

{e) where the injunction is necessary to prevent a multiplicity of judicial 
proceedings. 

Exphnation. — For the purpose of this section a trademark is property. 


Illustrations. 


(a.) A lets certain land to B, and BcontrnctRnnt to dig sand or grnvcl thereout. 
A raa^' sue for an injunction to restrain B from digging in violation of his contract. 

( 6 .) A trustee threatens a breach of trust. -His cp-trustees, if any, should, and 
the bene^ial owners may, sue for an iujimctiou lo prevent the breach. 

(c.) Tlie directors of a public company arc about to pay a dividend out of 
capital or borrowed money. Any of the shareholders may sue for an injunction to 
restrain them. 


- (d.) The directors of a fire and life-insiirnnce companj' aro about to engage in 
nmnne insurances. Any of ilio sliarcliolders may sue for an iujimution lo ve- 
struin them. 

, an executor, through miRcoiiduct or insolvency, i.>i bringing the property 

the dp.ceasrd into danger. TJie Court may grant an injunction to restrain him 

Irom^getling in the assets. 

ti... ^ trustee for B, in about to make an imprudent sale of a sninll part of 

^ for un iujuuction to restrain the sale, even though 

corapcusaiion m money ivould have afforded iiim adequate relief 


valuable con- 
sell the estate 


^ settlement (not founded on marriage or other 

lo 0 n or n ^ A then contracts to son 1110 ( 

(h \ Tn tho o children may sue for an injunclion to rcstmia the sale, 
bis client B ® employment ns a- vakil, certain papers belonging to 

to communic-itP possession. A threatens to make these papers public, or 

SraTrS ' ItaB “ “ ® 
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(i.) A. is B’s medical adviser.’ He demands money of B, which B declines to 1877. 
pay. A then threatens to make known the effect of B’s communications to iiim ns • ■ ■■ ■ - 
patient. This is contrary to A’s duty,- and B may sue for an injunction to restrain Act 1. 
liiin from eo doing. , - 

(./•) A, tlie owner of two ad joining houses, lets • one to B, and afterwards lets 
the other to 0. A and (J begin to make siich alterations in the house let to 0 as 
will pn’vent the comfortable enjoyment of the house let to ‘B. B may sue for an 
injunction to restrain them from so doing. 

(/fi.) A lets certai n arable la nds to B for purposes of husbandry, but without 
any express contract a8‘“^o Tfie mode of cultivation. Contrary to the mode of 
cultivation customary in the district, B threatens to sow the lands with seed 
injurious thereto, and requiring many years to eradicate. A may sue for an injunc- 
tion to restrain B from sowing the lands in contravention of his implied contract, 
to use them in a husbandlike manner. 

■ (Z.) A, B, and C, are'' partners, the partnership being determinable at will. A 
- threatens to do an act tending to the destraction of the partnership-property. B 
and C may, without seeking a dissolution of the partnership, sue for an iujuuction 
to restrnin A from doing the act. 

(;h.) A, a Hindd widow in possession of her deceased husband’s property, com- 
mits destruction of the property without any canse sufficient to justify her in so 
doing. The heir-expectant may sue for an injunction to restrain her. 

(n.) A,'B, and C, are members of an undivided Hindd family. A cuts timber 
growing on the family-property, and threatens to destroy part of the family-house, 
and to sell some of the family-utensils. B and G may sue for an injunction to 
.restrain him, 

(o.) A, the owner of certain houses in Calcutta, becomes insolvent. B buys 
thi*m from the ofiic-ial assignee, and enters into possession. A persists in trespass- 
ing on and damaging the houses, and B is thereby compelled, at considerable 
expense, to employ men to protect the possession. B may sue for an injunction to 
restrain further acts of trespass. 

(p. ) Tiie inhabitants of a village claim a right of way over A’s land. In a suit 
against several of them, A obtains a declaratory decree that his land is subject to no 
such right. Afterwards each of the other villagers sues A for obstructing his alleg- 
ed right of way over the land. A may sue for an injunction to restrain them. 

(g.) A, in an administration-suit, to which a creditor, B, is notn party, obtains a 
.decree for the administration of C’s assets. B proceeds against C’s estate for his 
debt. A may sue for an injunction to restrain B. 

(r.)' A and B are in possession of contiguous lands and of the mines underneath 
them. A works his mine so as to extend under B’s mine, and threatens to remove 
certain pillars which help to support B’s mine. B may sue for an injunction to re- 
strain him from so doing. 

(«.) A rings bells or makes some other unnecessary noise so near a house as to 
interfere materially and unreasonably with the physical comfort of the occupier, B. 

B may sue for an injunction restraining A from making the noise. 

(t.) A pollutes the air with smoke so as to interfere materially with the physical 
comfort of B and C, who carry on business in a neighbouring house. B and C may 
sue for an ■injunction to restrain the pollution. 

(u.) A infringes B’s patent.- If the Court is satisfied that the patent is valid, 
and has been infringed, B may obtain an injunction to restrain the infringement. 

(».) A pirates B’s copyright. ' B may obtain an injunction to restrain the piracy, 
unless the work of which copyright is claimed is libellous pr-obscene, 

(w.) A improperly uses the trademark of B. -B may obtain, an injunction to 
restrain the user, provided that B’s use of. the trademark is honest. 

(«) A, a tradesman, holds out B as his partner against the wish and without 
the authority of B. B may sue for an injuneUon to restrain A from so doing. - i 
(y.) A, a very pminent man, writes letters on family-topics to B. After the 
death of- A’and B, C, who is B’s residuary legatee, proposes to make money by pub- 
lishing A,'b letters, D, who is A’s executor, has a property in the letters, and may 
sue for an injunction to restrain 0 from publishing them. 

(».) A carries on a manufactory, and B is his assistant. In the course of his' 
business, A imparts to B a secret process of ' value. B afterwards demands money. 
oH A, threatening, in case of refusal, to disclose the process to C,'a rival manufac- 
turer. A may sue for an injunction to restrain B from disclosing the process. 
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5B. When, to prevent the breach of an obligation, it is necessaip to 
compel the performance of certain nets whicli the 
Mandatory injunotions. capable of enforcing, the Court may, in 

its direction, grant an injunction to prevent the breach complained of, and 
g^lso to compel performance of the requisite acts. 

llluatratiom. 

ra.! A. by new buildings, obstructs lights to the ncccss and use of which B lias 
acquired a right under the Indian Limitation Act, Part IV. B may oblam an mpme- 
tion not only to restrain A from going on with the buildings, but also to pull down 

so much of them as obstructs B’s lights. , , « r 

(&.) A builds a house with eaves projecting over B s land, B may sue lor an 
injunction to pull down so much of the eaves ns so project. 

(c.) In the case put as illustration * to section 54, the Court may also order all 
written communications made hy B as patient to A, ns medical nd\ istT, to be de- 
stroyed. , , 1 » » 

(d.) In the case put as illustration y to section 54, the Court may also order A s 

letters to be destroyed. . , , i 

(e.) A threatens to publish statements concerning B which would be iiimishaldo 
under Chapter XXI. of the Indian Penal Code. The Court may grant an injunction 
to restrain the publication, even though it may bo shown not to be injurious to B’s 
property. ' . . ‘ . 

(/.) A, being B’s medical adviser, threatens to puhlishB’s written cnmmnniya- 
tions with him showing that B has led an immoral life. B may obtain an injunction 
to restrain the publication. 

(g.) In the cases put as illustrations v and to to section 54, and ns illiiHtmtinns 
e and / to this section, the Court may also order the copies produced hj* piracy, and 
the trademarks, statements, and communication, therein respectively mentioned, to 
be given up dr destroyed. 

.Injunction when refused. 06. An injunction cannot bo granted — 

(а) to stay a judicial proceeding pending nt the institution of tho suit 
in which the injunction is sought, unless such restraint is necessary to pre- 
vent a multiplicity of proceedings j 

(б) to stay proceedings in a Court not subordinate to that from which 
the injunction is sought ; 

(c) to restrain persons from applying to any legislative body ; 

(d) to interfere with the public duties of any department of tlio Govern- 
ment of India or the Local Government, or with the sovereign acts of a 
Foreign Government : 

(e) to stay proceedings in any criminal matter ; 

(/) to prevent the breach of a contract the performance of which 
would not be specifically enforced j 

(^) to prevent, on the ground of nuisance, an act of which it is not 
reasonably clear that it ■will be a nuisance j 

esced^^^^ prevent a continuing breach in which the applicant has nequi- 

(») when equally eflicacious relief can certainly he obtained by any other 
usual mode of proceeding, except in case of breach of trust ; 

dionnf VI of applicant or his agents has been such ns to 

disentitle him to the assistance of the Court j 

(ft) where the applicant has no personal interest in the matter. 

llluBtration. 

the boke of the firm and ^ had improperly possessed himself of 

injunction B access to them. Tho Court will refuse the 
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57. Notwithstanding section 56, clause where a contract comprises an 
Injunction to perform nega- affirmative agreement to do a certain act, coupled 
tire agreement. with a negative agreement, express or implied,- not 

to do a .certain act, the circumstance that the Court is unable to compel 
speci&c performance of the affirmative agreement shall not preclude it fi-oiu 
granting an injunction to perform the negative agreement ; provided that the 
applicant has not failed to perform the contract so far as it is binding on him. 

lllmtrationa. ‘ 

(a.) A contracts to sell to B for Bs. 1,000 the good-will of a certain bnsiness 
unconnected with' business premises, and further agrees not to carry on that busi- 
ness in Calcutta. B pays A the Rs. 1,000, but A carries on|the business in|Calciitta. 
The Court cannot compel A to send his customers to B, but B may obtain an injunc- 
tion restraining A from carrying on the business in Calcutta. 

(6.) A contracts to sell to B the good-will of a business. A then sets Op a 
similar business close by B’s shop, and solicits his old customers to deal with him. 
This is contrary to his implied contract, and B may obtain an injunction to restrain 
A from soliciting the customers, and from doing any act whereby their good-will 
may be withdrawn from B. 

(c.) A contracts with B to sing for twelve months at B’s theatre, and not to 
sing in public elsewhere. B cannot obtain specific performance of the contract to 
sing, but he is entitled to un injunction restraining A from 'singing at any other 
place of public entertainment. 

(d.) B contracts with A that he will serve him faithfully for twelve mouths as 
a clerk. A is not entitled to a decree for specific performance of this contract. 
But he is entitled to an injunction restraining B from serving a rival house as clerk. 

($.) A contracts with B that, in consideration of Rs. 1,000 to bo paid to him by 
B on a. day fixed, he will not set up a certain business within a specified distance.^ 
B fails to pay the money. A cannot be restrained from carrying on the business 
within the specified distance. 


(&.) A manufactures and sells crucibles, desii'-nating them ns “ patent plmiibago 
crucibles,” though, in fact, they have never been patented. B pirates the designa- 
tion. A cannot obtain an injuuctiou to restrain the pirac}'. 

(c.) A sells an article called “ Mexican Balm," stating that it is compounded of 
divers rare essences, and has sovereign medicinal qualities. .B commences to sell a. 
similar article, to which he gives a name and description such ns to lead people into 
the belief that they are buying B’s Mexican Balm. A sues B for an injunction to 
restrain the sale. B shows that A’s Mexican Balm consists of nothing but scented 
hog’s lard. A’s use of his description is not an honest one, and he cannot obtain an 
injunction. ' ' ' 
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Schedule — ( see section 2). 

Acts op the Govereob-General in Council. 


Niiaibcr and 3'enr. 

1 

Subject. 

Extent of repeal. 

VIII. of 1869 ... 

Civil Procedure 

Sections 15 and 192. 

XIV. of 1859 ... 

Limitation ... 

Section 15,. 

XXIII. of 1861 ... 

Civil Procedure ... 

Section 26. 

IX. of 1872 ... 

Contract ... ... 

i 

In section 28, the se- 
cond clause of ex- 
ception 1. 




[416 ] 


GENERAL STAMP ACT, 

NO. I. OF 1879. 

Received the G.-G’s Assent on the 17th Jandaey 1879. ' 
An Act to consolidate' mid amend the leno relating to Stamps. 


CHAPTER 1. 
Freliminabv. 


Short title. 
'Local extent. 
Cominencement. 


be called “The Indian 


' Interpretation-clause. 


“Banker.” 


1. This Act may 
{Stamp Act, 1879 

It extends to the whole of British India j 
And it shall come into force on the hrst day 
of April, 1879. 

2. On and after that day, the Acts specihed in the third schedule shall 
be repealed to the extent specified in the third 
Repeal of enactments. . column of the same schedule. But all rules made 
under the General Stamp Act, 1869, and then in force, shall, so far as they 
are consistent with this Act, be deemed to have been made hereunder. And 
all references made to the General Stamp Act, 1869, in enactments passed 
subsequently thereto, shall be deemed to be made to this Act. 

3. In this Act, unless there is something 
repugnant in the subject or context, — 

(1.) “ Banker” includes a bank and any person 
acting as a banker : 

“ Bill of exchange.” (2. ) " Bill of exchange” includes a hundi ; 

(3.) “Bill of lading” means any instrument signed by the owner of ,a _ 
vessel or his agent, acknowledging the receipt of 
“Bill of lading.” goods therein described, and undertaking to deliver 

the same at a place and to a person therein mentioned or indicated : 

“Bond.” (A) “Bond” means — 

(a) any instrument whereby a person obliges himself to pay money to 
another, on condition that the obligation shall be void if a specified act is' 
performed, or is not performed, as the case may, be ; 

1 6 ) any instrument attested by a witness, and not payable to order or 
bearer, whe'reby a person obliges himself to pay money to another ; and , 

[c) any instrument so attested whereby a person 
deliver grain or other agricultural produce to_ another : 

(5.) “ Chargeable” means, as applied to an instrument executed or first 
executed after this Act comes ' into force, charge- 
“ Chargeable.” under this Act, and, ns'.applied to any other 

instrument, chargeable under the law in force in British' India when such" 
instrument was executed, Or, where several persons executed the instrument 
at different times, first executed : ... 


obliges himself to 
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(6.) “ Cheque” means a bill of exchange drawn 
“ Cheque.” on a banker and payable on demand : 

11 \ » Chief Controlling Revenue Authority” means, in the Presidency 

' ' „ of Port St. Georee and the territories respectively 

Authority^”“*™ under the administration of the Lieutenant- 

Governors of Bengal and the North-Western Provinces, the Board of 
Revenue : in the Presidency of Bombay, outside Sind and the limits of the 
■ town of Bombay, a Revenue. Commissioner ; in Sind, the Commissioner : in 
the Paniab, the Financial Commissioner ; and else\yhere, the Local Govern- 
ment or such officer as the Local Government may, by notification in the 

official Gazette, appoint in this behalf by name or in virtue of his office : 

(8.) “ Collector” means, within the limits of the towns of Calcutta, 

' Madras, and Bombay, the Collector of Calcutta, 

" Collootor.” Madras, and Bombay, respectively, and without 

those limits the Collector of a District, and includes a Deputy Commissioner 
and any officer whom the Local Government may, by notification in the 
official Gazette, appoint in this behalf by name or in virtue of his oflice : 

(9.) “ Conveyance” means any instrument by 
"Conveyance.” which property (whether moveable or iraiiioveable) 

is transferred on sale ; 

(10.) “ Duly stamped,” as applied to an instrument, means stamped, or 
written upon paper bearing an impressed stamp, 
"Duly stamped." accordance with the law in force in British 

India when such instrument was executed or first executed : 

(11.) "Instrument of partition” means any instrument whereby co- 
owners of any property divide or agree to divide 
" Instrument of partition., property ill severalty, and includes also a final 

order for effecting a partition passed by any Revenue Authority : 

„ (12.) "Lease” means a lease of immoveable 

property, and includes also 

(а) a pattd, 

(б) a kabiiliyat or other undertaking in writing, not being a counterpart 
of a lease to cultivate, occupy, or pay or deliver rent for, immoveable 
property, 

(c) any instrument by which tolls of any description are let, and 

(tQ any writing on an application for a lease inteVided to signify that 
the application is granted : 

(13.) "Mortgage-deed” includes every instrument whereby, for the 
“Mortgage-deed.” purpose of securing money advanced, or to bo 

advanced, by way of loan, or an existing or future 
debt, or the performance of an engagement, one person transfers, or creates 
to or in favour of another, a right over specified property : - . * 

(14.) “Paper” includes vellum, parchment, 
or any other material on which an instrument may 
be written : ^ 

insurance” means any instrument by which one 
person, in consideration of a premium, engages to 

... , indemnify another against loss, damage, or liability 

arising from an unknown or contingent event ; ^ 

It includes a life-policy ; 

(16.) “Power-of-attorney” means any instrument (not chargeable with 

"Power-of-attornej.” under the law relating to Court-fees for 

the stead of 


"Paper." 

(15.) " Policy of 
*‘PoUcj,of insurance.” 



STAMP. 


41.7 


" Schedule." 


“Settlement.” 


(17.) “Receipt” means any note, memorandum, -writing, or advertise- 
“Reoeipt.” ment, whereby any money or any bill of exchange, 

, cheque, or promissory note, is acknowledged ' to 

have been received, or whereby any other moveable property is acknowledged 
to have been received in satisfaction of a debt, or whereby any debt or 
demand, or any part of' a debt or demand, is acknowledged to have been 
satisfied or discharged, or which signifies or imports any such acknowledg- 
ment, whether the same is or is not signed with the name of any person : 

(18.) “Schedule” means a schedule to this 
Act annexed : 

(19.) “ Settlement ” means any non-testamen- 
. tary disposition, in writing, of moveable or im- 
' moveable property, made — 

(а) in consideration of marriage, 

(б) for the purpose of- distributing property of the settler among his 
family or those for whom he desires to provide, or 

(«) for any religious or charitable purpose : 

It includes an agreement in writing to make such a disposition : 

(20.) “Vessel” means anything made for the 
conveyance by water of human beings or property ; 

(21.) “Written” and “writing” include every 
mode in which words or figures can be expressed 
upon paper. 

4. The schedules and everything therein' coni 
tained shall be read and construed as part of 
this Act. 


“Vessel.” 


“Written,” “Writing." 


“Schedules to bo read as 
part of Act. 


CHAPTER 11. 

. Stamp-duties. 

A. — Of the Liability of Instruments to Duty. 

5. Subject to the exemptions contained in the second schedule, the 

- Instruments chargeable with following instruments • shall be chargeable with 
, duty. duty of the amount indicated in the first Schedule 

as the proper duty therefor respectively, that is to say — 

(a) every instrument mentioned in Ihe first schedule, and which, not 
having been previously executed by any person, is executed in British India 
on or after the first day of April, 1879 ; 

• (6) every bill of exchange, cheque, or promissory note drawn or made 

out of British India on or after that day, and accepted or paid, or presented 
•for acceptance or payment, or endorsed, transferred, or otherwise negotiated, 
in British India ; and 

(c) every instrument (other than a bill of exchange, cheque, or promis- 
sory notel mentioned in the first schedule, which, not' haying been previously 
executed by any person, is executed out -of British India on or after that 
day, relates to any property situate, or to any matter or thing done or to be 
done, in British India, and is received id British India. 

6. 'Where, in the case of any sale, lease, mortgage, or s^tlement, several 

Several instranients used in instruments are employed for completing the trans- 
single transactions. ilction, the principal instrument only shall be 

^ chargeable with the duty prescribed for the conveyance, lease, mortgage, or 
settlement in the first schedule, and each of the other instruments shall be 
"chargeable with a duty of one rupee instead of the duty (if any) prescribed 
for it in that schedule; 


.1879. 
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The parties may doterraine for themselves which of the instnimonts so 
employed shall, for the purposes of this section, be deemed to bo the principal 

instrument." . , i- .* t 

7. Any instrunaent comprising or relating to several distinct ma ^ 

tatr«„»ls t. shall be ohai|«»Me mth tl.o ag,,rcBa(^ 

several distinct matters. the duties with which separate iiisti umonts. < arn 

comprising or relating to one of such matters, would be chargeable under 
this Act. 

Subject to the provisions of the first clause of this section, an instrument 

T«afrnmonfa acio, SO framed cs to comc witliio two or more of tlm 

in several descriptions in descriptions ill the first schedule shall, when! the 
Schedule I. duties chargcal»le thereunder are difiereiit, bo 

chargeable only with the highest of such duties j but nothing licrein contained 
shall render chargeable with duty exceeding one rupee a counterpart or 
duplicate of any instrument chargeable with duty, and in respect of wliich 
the proper duty has been paid. 

Power to reduce or roinit 8. The Govcrner-Gonoral in Oouncil may, by 

duty. order published in the Gazette of India, 

(o) reduce or remit, whether prospectively or retrospectively, in tho 
whole or any part of British India, tho duties with wliich any iuBtruments 
or any particular class of instruments, or any of the instnimonts bolongiiig 
to such class, or any instruments when executed by or in favour of any par- 
ticular class of persons, or by or in favour of any members of such class, are 
chargeable, and 

(6) cancel or vary such order to the extent of the powers hereby given. 


B . — Of Stamps and the mode of nsing them. 

9. .Except as otherwise expressly provided in thi.s Act, all duties with 
Duties bow to bo paid. instruments are chargeable sliall be paid, 

and such payment shall be indicated on such instru- 
ment, by means of stamps — 

(<i) according to the provisions lierein contained, or 

(6) when no such provision is applicable thereto — as the Governor- 
General in Oouncil may by rule direct. 

The rules made under this section may, among other matters, regulate — 

(1) in the case of each kind of instrument — the description of stamps 
which may be used,’ 

(2) in the case of instruments stamped with impressed stamps — tho 
number of stamps which may be used, 

(3) in the case of huiidfs — the size of the paper on which tlioy arc written. 


Use of adhesive stamps. . ^0' following instruments may be stamped 

with adhesive stamps, namely : — 

> chargeable with the duty of one anna, except parts of 

bills of exchange payable otherwise than on demand and drawn in sots ; 

of Bntish cheques, and promissory notes drawn or made out 

(fi) entry as an advocate, valrfl, or attorney on tho roll of a High Court - 
\a) notarial acts ; and ^ ’’ 

shares of public Companies and Asso- 
instrument chargeable 

stSupa.” adhesive With duty, and which has been executed by any 

same so that it cannot be useT^giStf ’ 
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and whoever executes any instrument on any paper hearing an adhesive 1879. 

stamp shall, at the time of execution, unless such .stamp has been already 

cancelled in manner aforesaid, cancel the same so that it cannot be used 
again. ' - 

Any instrument bearing an adhesive stamp which has not been cancelled 
so that it cannot be used again shall, so far as such stamp is concerned, be 
deemed to be unstamped. 

12. Every instrument written upon paper stamped with an impressed ' 

How instruments stamped stamp shall be written in such manner that the 
. with impressed stamps are to stamp may appear on the face of the instruments, 
a written. ^ cannot be used for or applied to any other 

instrument. 


13. No second instrument phargeable with duty shall be written upon ' 
Only ono instrument to bo a piece of stamped paper upon which an instrument 
on same stamp. chargeable with duty has already been written : 

provided that nothing in tliis section shall prevent any endorsement which is 
duly stamped or is not chargeable with- duty being made upon any instru- 
ment for the purpose of transferring any right created or evidenced thereby, 
or of acknowledging the receipt of any money, or goods the payment or 
delivery of which is secured thereby. 

- Insirumont writton con- 14- Every instrument written in contraven- 
Irnry to section 12 or 13 tion of section 12 or 13 shall be deemed to be un- 
deemod unstamped. stamped. 


10. ‘Where- the duty with which an instrument is chargeable, or its 
• . . exemption from duty, depends in any manner upon 

ono ng u y. actually paid in respect of another instru- 

ment, the payment of such last-mentioned duty shall, if application be made 
in writing to the Collector for that purpose, and on production of both the 
instruments, be denoted upon such first-mentioned instrument in such man- 
ner as the Governor-General in Ootrncil may by rule prescribe. 


C. — Of Hie Time of Stamping Instruments. ' 

16. All instruments chargeable with duty, and executed by any person' 
Instruments executed in in British India, shall be stamped before^or^at-Jihe 

British India. time of exesution. 

17. - Every instrument chargeable with duty executed only out of British ^ 
Instrumouts other than I^^ia, and not being a bill of exchange, cheque, or 

bills, cheques, and notes oxe- promissory note, may he stamped within t hree. ' 
cuted out of British India. month8 _after-ib-ha3-been..:first^r.eceived. in, . British 
- Lidia j or, where such instrument cannot, with reference to the description 
^of stamp prescribed therefor, be duly stamped by a private person, it may be • 
taken .within the said period of three months to the Collector, and he shall 
stamp the same; in such manner as the Governor-General in Council may by 
' rule prescribe, with a stamp of such value as the person so taking such 
instrument may require' and pay for. 

18. The first holder in British India of any bill of exchange, cheque, or 
Bills, cheques, and notes promissory note' dl’awn -or made out of British 

drawn out of British India.' India, shall, before he presents the same for ac- 
ceptance or payment, or endorses,’ transfers, or otherwise negotiates the same 
in British India, affix thereto the proper stamp, and cancel the same : ' 

Provided that if, at the time, any such bill, cheque, or note, comes into 
'the hands of any holder thereof in British India, the proper adhesive stamp 
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is affixed thereto and cancelled in manner prescribed by section 11, 
holder has no reason to believe that such stamp was f 
otherwise than by the person and at the time lequiiod *> - > 

stamp shall, so far as relates to such holder, be ( oomed to ba% o I cn ^ 
affixed and cancelled. But nothing contained in this proviso ' ^ 

any person from any penalty incurred by him for omitting to allix oi canttl 

a stamp. ^ ^ 

7) V/7.hi.ft.t.inns for Dutn. 


19, Where an instrument is chargeable with/rrf valorem duty in respect 
Conversion of amount ax- of an amount expressed in pounds sterling, pouiic 8 
pressed in certain curronoies. currency, francs, or dollars, such nnt} shall no 
calculated on the value of such money in the currency of British India ac- 
cording to the following scale ; — 

One pound sterling or pound currency is equivalent to ten rupees ; 

One hundred francs are equivalent to forty rupees : 

One Mexican or Ohina dollar is equivalent to two rupees four aiiiias. 


20. Where an instrument is chargeable with nil ^valorem duty in respect 
Conversion of .imonnt ox- 0^ any money expressed in nny other forr-igii or 
pressed in other foreign cur- colonial currency, such duty shall ijc calcuiuteit 
ronoies. qj^ value of such money in the. currency of 

British India according to the current rate of exchange on the day of the 
date of the instrument. 


21. Where an instrument is chargeable with ad valorem duty in respect 
Stock and marketable so- of any stock or of any inarlcotablo security, such 
curities how to bo valued, . duty shall be calculated on the value of such .stock 
or security according to the average price thereof on the day of the date of 
the instrument. 


22. Where an instrument contains a statement of current rato of 
Effect of statoniont of rato exchange, or average price, ns the case may 

of exchange or average price, require, and is stamped in accordance with such 
statement, it shall, so far as regards the subject-matter of such slalcmciit, bo 
presumed, until the contrary is proved, to be duly stamped. 

23. Where interest is expressly made payable by the tonus of an 
Instruments resorring in- instrument, such iiistrumenl. shall not bo cbargft- 

*®*'®®*' able with duty higher than that with which it 

would have been chargeable had no mention of interest been mndo Ibcrcin. 


24. • Where any property is transferred to nny person in consideration, 
How transfer in consider- '"'holly or in part, of any debt due to him, or 

ation of debt, or subject to subject either certainly or coiitingcnth' to the 
c£gedr^““^ payment or transfer of any money or stock, 

, whether being or constituting a charge or incum- 

brance upon the property or not, such debt, money, or stock, is to be deemed 
® or part, as the case may be, of the consideration in respect where- 
OI the transfer is chargeable with ad valovciM duty, 

25. Where an instrument is executed to secure the payment of an 

™ or other sum payable periodically, or 

where the consideration for a conveyance is an 
^ other sum payalile periodically, the amount secured by such 
instrument, or the consideration for such conveyance (as the case m.ay be), 
shall for the purposes of this Act, be deemed to be- 

amouSfo wl-M® that the total 

amount to be paid can be previously ascertained— such total amount j 



' UTAMP. ' ■ 421' 

« 

.(6) where the sutn is payable in perpetuity or for an indefinite time not 
terminable with any life in being at the date of such instrument or convey- 
ance — the total amount which, according to the terms of such instrument or 
conveyance, will oi? may be payable daring the period of twenty years next 
after the date of such instrument or conveyance; and 

(c) 'where the sum is payable for an indefinite time terminable with any 
life^ in. being at the date of such instrument or conveyance — the total amount 
which will or may be payable as aforesaid during the period of twelve years 
next after the date of such instrument or conveyance. 

2,6* "Where the amount or value of the subject-matter of any instrument 
_• Stamp where value of sub- • chargeable with ad valorem duty cannot be, or (in' 
ject-matter is indeterminate, the case of an instrument executed before this Act 
comes into force) could not have been, ascertained, at the date of its execu- 
tion or first .execution, nothing shall be claimable under such instrument 
more than the highest amount or value for which, if stated in an instrument 
of the same description, the stamp actually used would, at the date of such . 
execution^ have" been sufficient. 

27. The consideration (if any) and all other facts and circumstancesi 
Foots nffocting -duty to bo affecting the chargeability of any instrument .with 

sot forth in instrument. duty, or the amount of the duty with which it is 

chargeable, shall be fully and truly set forth therein. 

28. (n) Where any property has been contracted to be sold for one 
Direction ns to duty in case consideration for the whole, and is conveyed to the 

of certain oonvoyjinoes. purchaser in separate parts by different instru- 

ments, the consideration shall be apportioned in such manner as the parties 
think fit, so that a'distinct consideration for each separate part is set forth 
in the conveyance relating thereto, and such conveyance shall be chargeable 
with ad valorem duty in respect of sneh distinct consideration. 

(i) Where property contracted to be purchased for one consideration for 
the whole by two dr more persons jointly, or by any person for himself and 
otiici's, nr wholly for others, is conveyed in parts by separate instruments tt> 
t.ho,])ersons by or for -whom the same \Yas purchased, for distinct parts of .the 
consideration, the conveyance of each separate part shall be chargeable with 
ad valorem duty in respect of the distinct part of the consideration therein 
specified. 

(c) Where a person having contracted for the purchase of any property,, 
but not having obtained a conveyance thereof, contracts to sell the same to. 
any other person, and the property is in consequence conveyed immediately, 
to the sub-purchaser, the conveyance slmll be chargeable with ad valorem 
duty in respect of the consideration for the sale by the original purchaser to 
the sub-purchaser. 

(d) Where a person having contracte-d for the purchase of any property, 
but not having obtoined a conveyance thereof, contracts to sell the whole, or 
any part thereof, to any other person or persons, and the property is in con- 
sequence conveyed by the original seller to different-persons in parts, the 
conveyance of each part sold to a sub-purchaser shall be chargeable with 
ad valorem 'Avity in respect only of the consideration paid by such sub-pur- 
chaser, without regard to the amouji.t or value of the original consideration, 
and the conveyance of the residue (if any) of such property to the original 
purchaser shall be chargeable with ad valorem duty in respect only of the 
excess of the original consideration over the aggregate of the consideration 
paid by the sub-purchasers; 

Provided that the duty on such last-mentioned conveyance shall in m 
case be less than one rupee. 
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(e) Where a sub-purchaser takes an actual conveyance of the interest 
of the person immediately selling to him which is chargeable. with ad valorem 
duty in respect of the consideration paid by him, and is duly stamped accord- 
iindv any conveyance to be afterwards made to him of the same property 
b/the original seller shall be chargeable with a duty equal to tlmt which 
would bo chargeable on a conveyance for the consideration obtained by such 
original seller; or where such duty would exceed five rupees, with a duty ot 
five rupees. 

E. — Duty by whom payable. 


29. In the absence of an agreement to the 
' Duties by whom payable. contrary, the expense of providing the proper 

stamp shall be borne — 

(а) in the case of any instrument described in numbers 2, 11, 13, 14, 
15, 24, 28, 29, 30, 44, 53, 54, 55, 57, and 60 (a) and (b) of the first sche- 
dule — by the person drawing, making, or executing such instrument : 

(б) in the case of a policy of insurance — by the insured : 

(c) in the case of a conveyance — by the grantee : in the case of a lease 
or agreement Ao lease — by the lessee or intended lessee : 

(ii) in the case of a counterpart of a lease — by the lessor : ^ 

(e) in the case of an instrument of partition — by the parties thereto in 
proportion to their respective shares in the property comprised therein, or 
when the partition is made in execution of an order passed by a Revenue 
Authority, in such proportion as such Authority directs : 

(/) in the case of an instrument of exchange — by the parties in equal 
shares; and 

{g) in the case of a certificate of sale — by the purchaser of the property 
to which such certificate relates. 


CHAPTER III. 

Adjudication as to Stamps. 

SO. When any instrument, whether executed or not, and whether pre- 
Adjudioation as to proper viously Stamped or not, is brought to the Collector, 
stamp. ' and the person bringing it applies to have the 

opinion of that officer as to the duty (if any) with which it is cljargcable, 
and pays a fee of such amount (not exceeding five rupees and not less than 
eight annas) as the Collector may in each case direct, the Collector shall 
determine the duty (if any) with which, in his judgment, the instrument is 
chargeable : 

and may, for that purpose, require to be furnislied with an abstract of 
Collector may call for ab- the instrument, and also with such afiidavit or 
Btvact and evidence. Other evidence as he may deem necessary to prove 

that all the facts and circumstances afl’pcting the chargeability of the instru- 
ment with duty, or the amount of the duty with which it is chargeable, nro 
fully and truly set forth therein, and may refuse to proceed upon any such 
application until such abstract and evidence have been furnished accordingly : 

Provided that no evidence furnished in pursuance of this section simll 
Proviso. ' against any person in any civil proceeding, 

, / except in an enquiry as to the ‘duty with which 

the instrument to which it relates is chargeable ; and every person by whom 
tv evidence is furnished shall, on payment of the full duty with 
1 instrument to which it relates is chargeable, be relieved fi-om any 
statp incurred under this Act by- reason of the omission to 

y in such instrument any of the facts or circumstances aforesaid. 
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31. When sin instrument brought to the Collector under section 30 is, 

Certificate by Collector. “ opinion, one of a description chargeable with 

duty, and 

(o) the Collector determines that it is already fully stamped, or 
(6) the duty determined by the Collector under section 30, or such a 
Sum as, with the duty already paid in respect of .the instrument, is equal to 
the duty so determined, has been paid, 

the Collector shall certify by endorsement on such instrument that the 
full duty (stating the amount) with which it is chargeable has been paid. 

Wlien such instrument is, in his opinion, not chargeable with duty, the 
Collector shall certify in manner aforesaid that such instrument is not so 
chargeable. 

Any instrument upon which an endorsement has been made under this 
section shall be deemed to be duly stamped or not chargeable with duty, as 
the case may be j and, if chai'geable with duty, shall be receivable in evidence 
or otherwise, and may bo acted upon and registered as if it had been origi- 
nally duly stamped : 

Nothing in this section shall authorize the Collector to endorse — 
any instrument executed or hrst executed in British India, and brought 
to him after the expiration of one month from the date of its execution or 
first expiration (as the case may be) ; 

any instrument executed or first executed out of British India, and 
brought to him after the expiration of three months after it has been first 
received in British India j or ' 

any instrument chargealfie with the duty of one anna, or any bill of 
exchange or promissory note, when brought to him after the drawing of exe- 
cution thereof on paper not duly stamped. 

32. Every payment of a fee under section 30 shall be made in stamps. 
Payment of foos under aoo- or cash, as • the Governor-General in Council may 

tion 30 how made. by rule direct. 


CHAPTER IV. 

« • 

Instruments not duly stamped. 

Examination and impound- 33. Every person having, by law or consent of 

. ing of instruments. parties, authority to receive evidence, and 

every person in charge of a -public office, except an officer of police, 
before whom any instrument chargeable, in his opinion, with duty, is 
produced or comes, in the performance of his functions, shall, if it appears to 
him that such instrument is not duly stamped, impound the same. 

For that purpose every such person shall examine every instrument so 
chargeable and so produced or coming before him, in order, to ascertain 
whether it is stamped with a stamp of the value and description required 
by the law in force in British India when such instrument was executed or 
first executed : 

Provided that nothing herein contained shall be deemed to require any 
Magistrate or Judge of a Oriminal Court to examine or impound any instru- 
ment* coming before him in the course of any proceeding other than a pro- 
ceeding under chapter forty* or chapter forty-onef of the Oode of Criminal 
Procedure, or chapter eighteenf of the Presidency Magistrates’ Act : 

Provided also that, in the case of a Judge of a High Court, the duty of 
examining and impounding any instrument under this section inay be dele- 
' gated to such officer as the Court appoints in this behalf. 

* Corresponding witii Cliap. XII. {Disputes as to Immoveable Property) of Act X, of 1882. 

t Corresponding with Chap. XXXVI. (Maintenance of Wives and Children) of Act X, of 1882. 
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The Local Government may, from time to time, in cases of tlmihfc, dc- 

termini who shall be deemed to be, for the purpose of tliis section, persons m 

Act 1. charge of public offices, 

34' No instrument chargeable with duty shall bo admitted in evnlenco 
• for any purpose by any person having, by law or 

consent o^f pLties, authority 

&o. or shall be acted upon, registered, or aulhenticated 

by any such person or by any public officer, unless such instrument is duly 

Provided tlmt- , 

1st any such instrument, not being an instrument chargeable with a 
Instruiients adniissiblo on duty of one anna only, or a bill of exchange or 
payment of duty and penalty, promissory note, shall, subject to all just CNCep- 
tions, be admitted in evidence on payment of the duty with which the same 
is chargeable, or (in the case of an instrument insufficiently stamped) of the 
amount required to make up such duty, together with a penalty, of fivo 
rupees, or when ten times the amount of the proper duty or dolicient portion 
thereof exceeds five rupees, of a sum equal to ten timi*.s sucli duty or portion ; 

2nd, nothing herein contained shall prevent the admission of any instru- 
and in certain criminal pro* went in evidence in any proceeding in a Criminal 
ceedinga. , Court other than a proceeding under chapter fovly’’^ 

or chapter forty-onej- of the Code of Criminal Procedure, or chajiter eighlceut 
of the Presidency Magistrates’ Act ; 

Srd,‘ when an instrument has been admitted in evidence, such admission 
Admission of instrument shall not, except as provided in section 50, bo 
not to bo questioned, called in question at any stage of tlie sanui suit or 

proceeding on the ground that the instrument has not been duly slnmpcd. 

^ 35. When the person impounding an instrument under section 33 has, 
Instruments impounded by law or consent of parties, authority to receive 
how dealt with. evidence, and admits such instrument in evidence 

upon" payment of a penalty os provided by section 3-1, he shall send to the 
Collector an authenticated copy of sucli instrument, together with a certi- 
ficate in writing, stating the amount of the duty and penalty levied in re- 
spect thereof, and shall send such amount to the Collector, or to such person 
as he may appoint in this behalf. 

In^ every other case, the person so impounding nn instrument shall send 
it in original to the Oollector. 

36. When a copy of an instrument in sent to a Collector under the first 
Collector’s power to refund paragraph of section 35, he. may, if he thinks lit, 

penalty paid under section 36, upon application made to him in this helmlf, re- 
B para. ^ fund any portion of the penalty in excess of five 

rupees which has been paid in respect of such instrument, oi' 

when such instrument has been impounded only because it has been 
written in contravention of section 12 or section 13, he may refund the whole 
penalty so paid. 

37. When the Oollector impounds any instrument under section 33, or 

Collector’s power to stamp receives any instrument sent to him under the 
instruments impounded. ^eeond clause of section 35, he shall adopt the 

, following procedure : — 

(a.) If he is of opinion that such instrument is duly stamped, or is not 
chargeable with duty, he shall certify, by endorsement thereon, that it is 
duly stamped, or that it is not so chargeable (as the case m ay be), and shall, 
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upon application jnnde to him in this behalf, deliver such instrument to the 
person from whose possession it came into the hands of the officer impound- 
ing it, or as such person may direct. 

0'^ Tf the Collector is’ of opinion that such instrument is chargeable 
with duty, and is not duly stamped, he shall require the payment of the 
proper duty, or the amount required to make up the same together with a 
penalty of five'rupees j or if ten time’s the amount of the proper duty or of 
the deficient portion thereof exceeds five rupees, then such penalty, not less 
than five rupees and not more than ten times the amount of such duty, or 
portion, ns he thinks fit ; 

Provided that, when such instrument has been impounded only because 
it has been written in contravention of section 12 or section 1-3, the Collector 
may, if he thinks fit, remit the whole penalty prescribed by this section. 

Every certificate under clause a of this section shall, for the purpose of • 
this Act, be. conclusive evidence of the matters stated therein. 

Nothing in this section applies to an instrument chargeable with a duty 
of one anna only, or to a bill of exchange or promissory note. 

38. If any instrument chargeable with duty, and which is not duly 
Instrnmonts unduly stamp- Stamped, is produced by any person of his own. 

ed by necidont. motion before the Collector within one year from 

the date of its execution or first execution, and such person brings to the 
notice of the Collector the fact that such instrument is not duly stamped, 
and offers to pay to the Collector the amount of the proper duty, or the" 
amount required to make up the same, and the Collector is satisfied that the 
omission to duly stamp such instrument has been occasioned by accident, 
mistake, or urgent necessity, he may, instead of proceeding under sections 33 
and 37, receive such amount, and proceed as next hereinafter prescribed. 

Nothing in this section applies to an instrument chargeable with a duty 
of one aiitia only, or to a bill of exchange or promissory nota 

39. When the duty and penalty (if any) leviable in respect of any 
Endorsomont of iustru- «istniment have been paid under section' .34, sec- 

monts on which duty has been tion 37, or section 38, the person admitting supli 
paid under section 34, 37, instrument in evidence, or the Collector (as the 

case may be), shall certify by endorsement thereon, 
that the proper duty, or (as the case may be) the proper duty and penalty 
(stating the amount of each), have been- levied in respect thereof, and the 
name and residence of the person paying them. ' 

Every instrument so endorsed shall thereupon be admissible in evidence, 
and may be registered and acted upon and authenticated as if it had been 
duly stamped, and shall be delivered on his application in this belialf to the 
person from whose possession it came into the hands of the officer impound- 
ing it, or as such person may direct : 

Provided that no instrument which has been admitted in evidence upon 
payment of duty and a penalty under section 34 shall be so delivered- before 
the expiration of one month from the' day of such irnpdunding, or if the_ 
Collector lias certified that its further detention is necessary and has not can- 
celled such certificate ; 

Provided also that notliing in this section shall affect the Code of Civil 
Procedure, section 144, clause 3. . - 

40. The payment of a penalty under this chapter in respect of an instru- 

' Prosecution - for offence ment shall not bar the prosecution of any person 
against stamp-law. - appears to have committed an -offence against 

the stamp-law in respect of such instrument : 

0. C. M.-^64 


1870. 

Aot'l. 



42G 


1879. 

Actl. 


STAMP. 


But no ouch prosecution sl.nll 1« instituted in tin- f ^ “ "I; 

ment in respect o£ winch sucli n ])enalty luis Ijk .1 
paid, unless it appears to the Uoll.;ctor that Iho 
offence was committed with an intention of evading payment of the pro- 
per duty. 

41. When any duty or penalty has hpon paid, under section .3-1, section 
37 or section 38, by any person in rosjicct of an 
in4rmncut, und by ngrccmnnt, or under tin, p.o- 
certain cases. visions of scctiou 29 ov any othnt ct\actuH*nt lu 

force at the time such instrument was executed, some other pt'rson was 
bound to bear the expense of providing the proper stamp lor such instni- 
ment, the first mentioned person shall be entitled to recovitr from sucb otbt*r 
person the amount of the duty or penalty so paid ", and for the purpose of 
such recovery any certificate granted in respect of such instrument under 
section 39 shall be conclusive evidence of the matters therein certified. 


42. When any penalty is paid under section 34 or 37, the Chief Con- 
Eemission of penalty paid trolling Kevenue Autliority may, upon application 

under section 34 or 37. in writing made within ono year from the date of 

the payment, refund such penalty wholly or in part. 

43. If any instrument sent to a Collector under the soeond paragraph 
Non-Haldility for loss of in- section 35 be lost, destroyed, or damaged during 

struments sent under section transmission, the person sending the same shall not 

be liable for such loss, destruction, or damage. 

When any instrument is about to be so sent, the person from wliose 
Copy way be made of in- possession it came into the hands of the pt'rsou 
struments 60 sent. impounding the same may require a copy thereof, 

to be made at the expense of such first-mentioned person, and authenticated 
by the person impounding such instrument. 

44. When any bill of exchange or promissory note chargeable with the 

Power of payee to stamp chetpie, is pre.‘.Dnt«-d for 

'bills, notes, and cheques re- payment unstamped, the person to wliom it. i.s so 
coived by iiira vmstarapod. presented may affix thereto the necessary adlie.si\'c 
stamp, and, upon cancelling the same in manner hereinbefore provided, may 
pay the sum payable upon such bill, note, or cheque, and may charge tho 
duty against the person who ought to have paid the .same, or deduct it from 
the sum payable as aforesaid, and such bill, note, or cheque, shall, so far as 
respects the duty, bo deemed good and valid. 

But nothing herein contained shall relieve any person from any penally 
he may have incurred in relation to such bill, note, or cheqm\ 


CHAPTER V. 

Reperkncb asd Revisiow, 

. 45. If any Collector acting under section 30, section 37, or section 3SV 
Procedure where Collector doubt as to the amount of duty with whicli 

able charge- any instrument is chargeable, he may draw up a 

, , , statement of the case, and refer it, with his own 

opinion thereon, for the decision of the Chief Controlling Revenue Authority, 

the Slip shall consider the case and send a copy of its decision to 

charge tSI duty (if any) in 


V 
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' 46. The Chief Cratrolling tlevemie Authority may state any case re- 1879. 

Beferenoo -by Rovonuo ferred to it under section 45 or otherwise coming 

Authority to High Court. , to its notice, and refer such case with its own ' Act 1. 
opinion thereon, if the case arises in the territories for the time ■ being ad- 
ministered by the Governor of Fort Saint George in Council or the Governor 
-of Bombay in -Council — to the High Court of. Judicature at Madras or 
Bombay, -ns the case may be ; if it arises in the North-Western Provinces or 
Oudh — to the High Court of Judicature for the North-Western Provinces ; . 
if it arises in the territories for the time being administered by the tieu- 
tenanfc-Governor of the PanjAb — to the Chief Court of the Panjab : if it 
arises in the Central Provinces — to the High Court of Judicature at Bombay ; 
and if it arises in any other part of British India — to the High Court of 
-Judicature at Fort William. 

Every such case shall be decided by not less than three Judges of the 
High Court or Chief Court to which it is referred, and in case of difference 
the opinion of the majority shall prevail. 

47. If the High Court or Chief Court is not satisfied that the state- 
Powor of Court to call for ments contained in the case are sufficient to enable 

further particulars. it to determine the questions raised thereby, , the 

Court may refer the case back to the B^venue Authority by which it ' was 
stated, to make such ‘additions thereto or alterations .therein as the Court 
may direct in that behalf. 

48. The High Court or Chief Court, upon the hearing of any such case, 

Procodure in disposing of shall decide the questions raised thereby, and shall 

reference. deliver its judgment thereon, containing the grounds 

on which such decision is founded : and it shall-send to the Ptevenue Authority 
by which the case was stated, a copy of such judgment under the seal of the 
Court and the signature of the Registrar, and the,Revenue Authority shall, 
on- receiving such copy, dispose of the case conformably to such judgment. 

49. If any Court other than a Court mentioned in section 46 feels doubt 
Reference by other Courts as to the amount of duty to be paid in respect of 

to High Court. any instrument under the first proviso to section 

34, the Judge may draw up a statement of the case and refer it with his own 
Opinion-thereon for the decision of the High Court or Chief Court to which, 
if he were the Chief Controlling B^venuu Authority, he would, under section 
46, refer the same, and such Court shall deal with the case as if it had. been 
referred under section 46, and send a copy of its judgment under the seal of 
the Court and the - signature of the Registrar to the J udge making the re- 
f(‘rence, who shall, on receiving such copy, dispose of the case conformably to 
such judgment. 

References made under this section, when made by a Court subordinate 
to a Distl'ict Court, shall be made through the District Court, and, when • 
made by any subordinate Revenue Court, shall be madq through the Court 
immediately superior. 

-60. When any Court in the exercise of civil -or revenue jurisdiction ' 

- Revision of Uvtain deoi- makes any order admitting any instrument in evi- , 
Bions.of Courts regarding the deuce as duly stamped or as not requiring a stamp, 
sufficiency -of stamps. oj. ^jpon payment of duty and a penalty under 

section 34, the Court to which appeals lie from, or references are made by, 
such first-mentioned Court, may, of its own motion, or^ on the application of 
the -Collector, take such order into consideration ; and if it is of opinion that- 
such instrument should not have been admitted iii evidence without the 
payiueht of duty and penalty under section 34, or without the payment of 
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a hi<»her duty and penalty than those paid, may record a dee larntion to I mt 
S mul determine the amount of duty with winch such instrunnmt is 
chargeable, and may require any iicr-son in whoso possession or poMoi sm.U 
iLtrument then is to produce the same, and may impound the same when 

^ When any declaration has been recorded under this section, the Court 
recording the same shall send a copy thereof to the Collector, and, whero tho 
instrument to which it relates has been inpounded oris oUuirwiso in the 
possession of such Court, shall also send him .such instrument; and there, 
upon the Collector may, notwithstanding anything contained in the on mr 
admitting such instrument in evidence, or in any cortiiicato granted under 
section 39, or in section 40, prosecute any person for any ollenee against the 
stamp-law which the Collector considers him to have coinmilled in vesjiect of 
such, instrument : 

Provided that no such prosecution shall be instituted when* tbe amount 
(including duty and penalties) which, according to the determination of such 
Court, was payable in respect of the instrummit under section .'A, is paid to 
the Collector, unless he thinks that tho oflcnce was committi'd with an inten- 
tion of evading payment of the proper duty : 

Provided also tliat, except for tho purposes of such prosenitioii, no de- 
claration made under this section shall ali'ect tho v.alidity of any order ad- 
mitting any instrument in evidence, or of any certilicato granted under 
section 39; 


CHAPTER VI. 

Allowance pon spoiled stamps and stamps no LONcnn nrQuiuKD. 

61. Subject to such rules as may bo made by the Covernor-OeiH>ral in 
Allowjinoo for spoilocl Council as to the evidence wliich tlie Collector may 
stamps. require, allowance shall be made l»y the Collector 

for impressed stamps spoiled in the cases Imreinaftor meoliuiied, namely ; — 

(a) The stamp on any paper inadvertently and undesigucdly spoiled, 
obliterated, or by any means rendered unfit for the puvjiose intv'udi-d, before 
any instrument written thereon is executed by nny-per.'?on : 

(b) The stamp used or intended to bo used for any bill of exch.-mge, 
cheque, or promissory note, signed by or on behalf of tins drawer or inUmded 
drawer, hut not delivered out of Jiis hands to the payee or intended paye(!, 
or any person on his behalf, or deposited witli an}’ person as a security f<jr 
the payment of money, or in any way negotiated, issued, or put in civculatioji, 
or made use of in any other manner, and which, being a bill of exchange or 
cheque, lias not been accepted by the draivee, and provided that the jiajmr on 
which any such stamp is impressed does not bear any signature iiitendeil as 
or for the acceptance of any bill of exchange or clicquo, to be afterwards 
written thereon ; 

<c) The stamp used or intended to be used for any bill of pxolmii<*e 
cheque, or promissory note, signed by or on behalf of the drawer thereof, but 
which, from any omission or error, has been spoiled or rendered u-seless 
although the same, being a bill of exchange or cheque, may have been 
presented for acceptance, or accepted or endorsed, or, lieing a promissorv 

Jn?dS7sLmL^f rif ^ another completed 

i ^ ^ ^ ^ Bxchange, cheque, or promissory note, is produced 

identical in every particular, except in the correction of such omission or 
error aa aforesaid, with the apoiled hUl, cheque, or uX ■ 



STAMP. 429 

((^) The stamp used for, any of the following instruments, that is to 
say-i • . 

(1) an instrument executed by any party thereto, but afterwards found 

by a competent Oourt to be absolutely void in law from the 
^ , beginning : 

(2) an instrument executed by any person, but afterwards found uiitit, 

, by reason of any error or mistake therein, for the purpose ori- 
ginally intended : 

(3) an instrument executed by any party thereto, but which, by reason 

of the death of any person, by whom it is necessary that 'it 
should be executed, without having executed the same, or of the 
• refusal of any such person to execute the same, or to advance 
' • any motiey intended to be thereby secured, cannot be completed 
so as to effe6t the intended transaction in the form proposed : 

(4) an ih^rument executed by any party thereto, which for want of the 

■ execution thereof by some material party, and his inability or 
refusal to sign the same, is, in fact, incomplete and insuiBcient 
' for the purpose for which it was intended : 

• (5) an ihstrument executed by any party thereto, which, by reason of 
the refusal of any person to act under the same, or by the refusal 
or non-acceptance of any office thereby granted, totally fails of 
the intended purpose : 

(6) an instrument executed by any party thereto, which becomes useless 
in consequence of the transaction intended to be thereby effected 
being effected bj some other instrument duly stamped : 

' (7) an instrument executed by any party thereto, which is inadvertently 
and undesignedly spoiled, and in lieu whereof another instrument 
made between the same parties and for the same purpose is exe- 
cuted and duly stamped : 

Provided that, in the case of an executed instrument — 

(o) such instrument is given up to be cancelled : 

(6) the application for relief is made wj'tbiii-six-inon.thsjafter the date 
of tlie instrument, or, if it is not dated, within six months after 
the execution thereof by the peraon by whom it was first or alone 
executed, except where, from unavoidable circumstances, any 
instrument for which another instrument has been substituted 
cai'inot be given up to be cancelled within the aforesaid period, 
and in that case within six months after the date or execution of 
the substituted iiisti uraent, and (Except where the spoiled instru- 
ment has been sent out of British India, and in that case within 
six months after it has lielni received back in British India ; 

Provided also that, in the .case of stamped paper not having any execut- 
ed instrument written' thereon, the application for relief is made within . .six 
months after th,e,stamp4ias-been'spoiled-as-aforbSaid. 

52. When any person has inadvertently used, for an instT-ument charge- 
Allowanoe for misused able with duty, a stamp of a description other 
stamps. than that proscriVied for such instru\nent by the 

rules made under this Act, or a stanip of greater value than was necessary, 
or has inadvertently used any. stamp for an instrument not chargealile with 
any duty, or when any stamp used for an instrument has been inadvertently 
rendered- uselks under section 14, owing to such instrument having been 
written'in contravention of the provisions of section 12. the Collector, may, 
on .ipplication made within six months after the date of the instrument, or, 
if it is not-dated, within six months after the execution thereof by the person 
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bv whom ifc was first or alone executed, and upon the instrument, if charge- 
able ,\vith duty, being re-stamped with the proper duty, cancel and allow as 
spoiled tlie stamp so misused or rendered useless. 

53. In any case in which allowance is made for spoiled or misused 
Allowance iin.iorsoctions 51 stamps, the Collector may give in lieu thereof 

and 52 how to bo made. Other stcitnps of the 80.1110 description onci vnliio, 

or (i), if required, and he tlunlcs fit, stamps of any other description to the 
same amount in value, or (c), at his discretion, the same value in money, 
deducting one anna for each rupee or fraction of a rupee. 

54. When any person is possessed of a stamp which has not been spoiled 
Allowance for stamps not or rendered unfit or useless for the purpose intond- 

required for use. ed, but for wliich lie lins no immediate use, tlic 

Collector shall repay to such person the value o^ such stamp in money, de- 
ducting one anna for each rupee or portion of a rupee, upon such person 
delivering up the same to be cancelled, and proving to the • Collector’s satis- 
faction that it was purchased by such person^ with a bond fide intention ' to 
use it, and that he has paid the full price thereof, and that it was so purchased 
within the period of six tnonths iioxt preceding the date on which it is so 
delivered. 


CHAPTER VII. 

SUPPLEMENTAI. PROVISIONS. 


55. The Local Government, subject to tho control of tho Governor- 
Power to make rules re- General in Council, may make rules consistent hore- 

lating to sale of stamps. with for regulating the supply and sale of stamps 

and stamped papers, the persons by whom alone such sale is to bo conducted, 
and the duties and remuneration of such persons. 

56. The Governor-General in Council may make rules consistent lierc- 
Power to make rules ge- with to carry out generally the purposes of this 

nerally to carry out Act. Act. 


67. All powers to make appointments, rules, and orders conferred by 
Certain powers exerciseable this Act, may be exercised from time to time as 
from time to time. occasion requires. 

All rules made under this Act, other than rules made under section 55, 
Publication of rules. published in the Gazette of India, and all 

rules made under section 55 slinll be published in 
the local Gazette. All rules published as required by this section shall, upon 
such publication, have the force of law. 


68.. Any person receiving any money exceeding twenty rupees in amount. 
Obligation to give receipt or any bill of exchange, cheque, or promissoiy note 
in certain oases. ^ ^ for an amount exceeding twenty, rupees, or re- 

ceiving in satisfaction of a debt any moveable property exccodiii" twenty 
rupees in value, shall, on demand by the person paying or doliverinw such 
money, bill, cheque, note, or property, give a duly sbampcsd receipt for tho 
same. 


59. Nothing herein contained shall be deemed to affect the duties cliargc- 

Saving as to Court-fees. ' under any enactment for the time being^in 

force relating to Court-fees. ° 

. 60. Every Local Government shall cause this Act to be cai-efullv trans-’ 
/ot to be translated, index- lated into the principal vernacular laivVages of 

the territories administered by it. A fulUlphabet- 


ed, and sold cheaply. 
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ical index shall he added to .every such translation, and the translation and 
in ex s lall be printed and sold to the public at a price not- exceeding four 
annas per copy. ® 


OHAPTER-Vlll. 

Offences and Procedure. 

61. Any person drawing, making, issuing, endorsing, or transferring, or 
. Penalty for exeontinff, &o., Signing Otherwise than as a witness, or presenting 

instrinnent not duly'stamped. for acceptance or payment, or accepting, paying, 
or receiving payment of, or in any manner negotiating any bill of exchange, 
cheque, dr proniissory^ndte without the same being duly stamped, 

any person executing or signing otherwise'than as a witness any other 
instrument chargeable with duty without the same being duly stamped, and 
any person voting or attempting to vote under any proxy not duly stamped, 

shall, for every such offence, be punished with firie which may extend 
to five hundred rupees ; 

Provided that, when any penalty has been paid in respect of any instru- 
ment under section .34, section 37, or. section 50,' the amount of such penalty 
shall be allowed in reduction of the fine (if any) subsequently imposed under 
this section in respect of the same instrument, upon the person who paid 
such penalty. 

62. Any person required by section 11 to cancel an adhesive stamp. 
Penalty for failure to cancel and failing to cancel such stamp in maner pre- 

adhosiro stamp. scribed by that section, shall be punished with fine 

which may extend to one hundred rupees. 

Penalty for omission to com- 63. Any person who, with intent to defraud, 

gy with provisions of section Government of any duty, 

(а) executes any instrument in which all the facts and circumstances 
required by section 2^ to be set forth in such instrument are not fully and 
truly set forth, or • V 

(б) being employed or concerned in or about the preparation of any 
instrument, neglects or omits fully and truly to set forth therein all such 
facts and circumstances, 

shall be punished with fine which may extend to five thousand rupees. 

64 Any person who, being required under section 58 to give a receipt, 

- Penalty for refusal to give refuses or neglects to give the same, or who, with 
receipt and for devices to intent to djefraud the Government of any duty, 
evade duty on receipts, upon a payment of money or delivery of property 

exceeding twenty rupees in amount or value, gives a receipt for an amount' 
or value not exceeding twenty rupees, or separates or divides the money or 
property paid or delivered, shall be punished with fine which may extend to 
one hundred rupees. , ' , 

Penalty for not making out Every person who — ' 

(a) receives, or takes credit for, any premium or consideration for any • 
contract of insurance, and does not, within one month after receiving, or 
taking credit for, such premium or consideration, make out aind execute ,a 
duly stamped policy of such insurance j or • 
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(b) makes, executes, ov cloUvevs out any policy u-liirh is not fluly stamp- 

^ ed, or pays or allows m accounl, or agrees to pay 

notduly'stfmpod.”'”^ or allow in account, any money upon, or in re- 
spect of, any such pollc}^ 

shall be punished with fine which may extend to t^hundred 

66. Any person drawing or executing a bill of exchange or a policy of 

, . marine insurance purporting to b(! drawn or exe- 

,„n »™L rf m‘.r outed in » sot of Wo or o.oro, «n<l not »t tl,r smoo 

policies purporting to bo in time drawing or executing ou papei mil} slanijna 
sets. \v]ioIe nninbpr of hills or jiolicics of which 

such bill or policy purports the set to consist, shall lie punishinl with tine 
which may extend to one thousand rupees. 

67. Whoever, with intent to defraud the Government of duty, draws, 
-Penalty for post-dating «»akes, or issues any bill of exchange or promissory 

bills, &o. ; note bearing a date subsequent to that on wliicli 

such bill or note is actually drawn or made, and whoever, knowing that such 
bill or note has been so post-dated, endor-ses, transfers, presen t.s for accept- 
ance or payment, or accepts, pays, or receives paynimit of, such bill or note, 
or in any manner negotiates the same, 

and whover, with the like intent, practise.s, or is concerned in, any act, 
for other devices to defraud contrivance, or device not spt^cially j>rf>vided for by 
the revenue. this Act or any other law for the time being 

in force, 

shall he punished with fine which may extend to one thousand rupees. 

68. Any person appointed to sell stamps who disobc'vs any rule made 

Penalty for breach of rulo ^5, and any person not so appoinfotl 

relating to sale of stamps and who sells or offers for sale any stamp, .slmll bo 
for unauthorized sale. punished with imprisonment for a term which may 

extend to six months, or with fine which may extend to five hundred rupees, 
or with both. 

69. No prosecution in respect of any offence punishable under this Act, 
Institution and conduct of or the General Stamp Act, 18G9, or any Act there- 

prosooutions. by repealed, shall he instituted without dm sanc- 

tion of the Collector or such other ofiicer ns the Local Governmnnt generally, 
or the Collector specially, authorizes in that behalf. 

The Chief Controlling Revenue Authority, or any officer authorized by 
it in this behalf, may stay any such prosecution or compound any such 
offence. 

70. No Magistrate other than a Presidency Magistrate and a IMagislrate 

Jurisdiction of Magistrates, powers are not less than those of a'^i\Iagis- 

trate of the second class shall try any ofleiice 
under tliis Act. 

71. Every such offence committed in respect of any instrument may bo 

Place of trial. tried in any district or presidency-town in which 

such instrument is found, as well as in any dis- 
trict or presidency-town in which such offence might be tried under the law 
, relating to criminal procedure for the time being in force. 

72. Nothing in this Act shall be deemed to prevent any person from 

no?Kr prosecuted under any other law for any act 

this Act nrfiia 1 or omission which constitutes an oflence against 
unis Act, or the rules made under it ; 


Provided that no person shall be punished twice for the 


same offence. 
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Stamp-duti on Instbdmbnts. 
{See section 6.) 


Descbiption op Instroment. 


Proper Stamp-duty. 


1. ACKNOWLEDG- 
MENT of a debt ex- 
ceeding twenty rupees 
in amount or value, 
written or signed by or 
on behalf of a debtor 
in order to ' supply 
evidence of snob debt 
in any book (other 
than a banker’s pass- 
book) or on a separate 

, piece of paper, when 
such book or paper'is 
left in tlie creditor’s 

, possession ... 

2. A D M I N 1 S T B A- 
TION-BOND 

ADOPTION-DEED... 

3. AFFIDAVIT or de- 
claration in writing 

' on'oath' -or aEBrinatibn 
made before, a person 
authorized by law to 
administer an oath ... 

See Exemptions, Schedule 
II. (No. 1). 

4. AGREEMENT TO 
LEASE ... 


5.‘ AGREEMENT OB 
MEMORANDUM 
' OF AN AGREE- 
MENT - 

See Exemptions, Schedule 
II. (No. 2). 


See Instrument, No. 38, 


(o.) If relating to the sale 
of any Government 
security, share in a 
Company or Asso- 
ciation, or Bill of 
Exchange 

{&.) Whereby the owner or 
. occupier of land in 
a village in the Bom- 
bay Presidency agrees 
to relinquish bis 
rights therein to the 
Government, and to 
accept rights in other 
land in exchange for 
the right ^so relin- 
quished ..r 

(c.) If not otherwise pro- 
vided for by this 
Act ... ... 


... One anna. 

... The same duty as a Secu- 
rity-Bond (No. 14)'. 

* 

, / • 

One rupee. 

The same duty as a Lease 
(No. 39): 

One anna. ; 


Four annas. 
Eight annas. 


C. 0 M.~65 
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STAMP. 

SCHEDULB l.--{cmn{mi6d). 
Stamp-duty on Instruments— ( cowtinited). 


{See section 5.) 



STAUP. 


SOHEDUtE I.— 

STAMP-fitJTY ON iNSTROMBNra — 
{See section 5.) 


D&boriftion oP Instbouent.. 


Proper S® amp-dutt. 


’(«■) When payable .00 de- ... 
mand and the amount 

exceeds Rs. 20 ... One anna. 


(&.) When payable other- 

x^se than On de- ifdrawnl -S 
mand, but not more ' 

than one year after ^ 

.date or sight. 



If the amount of the 
bill or note doeanot 
exceed 


Bs. RS.A.P. 


200 0 2 0 


11. B I L L OP B X- 
CHANGE OR PRO- 
MISSORY. NOTE, “I 
not being a cheque, 
bond', bank-note, or 
currency-note ■ ... 


If it exceeds 200 and does 

not exceed 400 0 4 0 

: „ 400 600 0 6 0 

„ . 600 1,000 0 10 0 

„ 1,000 1,200 0 12 0 

„ 1,200 ^ 1,600 1 0 0 

1,600 2,500 1 8 0 


For every Ra. 2,600 or part 
thereof in excess of Rs. 
2,50O up to Rs. 10,000 ... 


18 0 


For every Rs. 5,000 or part 
.thereof in excess of Rs. 

10,000 up to Rs. 30, 000.:. 3 0 0 


And for every Rs. 10,000 or 
part thereof in excess of 
Rs. 30,000 .*• ••• 


■ ^ A 

O © 
xO © 

d ^ ' 

OJ3 
IH -4^ 

§ 'wi 

3 aT ® 
C 0) .w 


Rs. A.?*. 


0 10 


O' 2 0 
0 4 0 
0 4 0 
0 6 0 
0 8 0 


0 8 0 


10 0 


60 0] 30 0200 


(c.) When payable at more 

than one year after , 

date or sight. ... The -same duty as a Bond 
. , (No. 13)' for the amount 

of such bill or note. 
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STAirP. 


SCHEDULE 1.— {continue^. 
Stamp-doty on Instkdments — {coniinuciJ). 


(See section 5.) 


Description op Instrument. 

Proper Stamp-duty. 

12. BILL Ol? LADING m ••• ••• 

Four annas. 

See Exemption, Schedule 
11. (No. 7). 

'■When the amount or 
value secured does Rs. 
not exceed ... 10 

If a Bill of Lading is drawn 
in parts, the proper staitip 
therefor must be boriio 
by each one of the set. 

Two annas. 

13. BOND (not otherwise 
provided for by this 

AcQ ..a ••• ••• 

When such amount 
or value exceeds 

Es. 10, but does 
not exceed ... 60 

Four annas. 

See Administration- Bond 
(No. 2), Customs- 
Bond (No. 24), In-- 
demniiy-Bond (No. 
28), Security-Bond 
(No. 14). 

See Exemptions, Schedule 
II. (No. 8). 

When such amount 
or value exceeds 

Rs. 50, but docs 
not exceed ... 100' 

and for every Rs. 

100 or part thereof 
in excess of Rs. 

100 up to ... 1,000 

Eight annas. 

Eight annas. 


and for eveiy Rs. 600 
or part thereof in 
. excess of ... 1,000 

Two rupees eight annas. 

14. BOND OR MORT- 
GAGE-DEED exe- 
cuted by way of se- 
curity for the due exe- 
cution of an ofSce, 
or to account for- 
money received by 
virtue thereof ... 

[(a.) When the amount Rs. 
secured does not 
exceed ... 1,000 

(b.) In any other case ... 

The same duty ns a Bond 
(No. 13). 

Five rupees. 

See Exemptions, Schedule 
II. (Nos. 8 and 12). 

to 


16. BOTTOMRY-BOND, 
that is to say, any in- 
strument whereby the 
master of a sea-going 
ship borrows money 
on the security of the 
ship to enable him to 
preserve the ship or 
prosecute her voyage ... '' 

The same duty ns a Bond 
(No. 13). 


STAMP. 
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SOITEDTJIjE ^.^{contihuca). 

•STAMP-DUTV os ISSTKlJMKNTS~(cO?J<*7«t«Q. 
(iSm section C.) 


Dnficiurrjos or Instodmcst. 


Pjiopfiu S’i'AMr-nory, 


IG. CEUTIFICATE OF 
SALE (»rnntcfl lo ll>o 
jiHti'httfcr o£ ntiy iiro- 
porJy Fold by j’liblic 
niictton by ft Civil or 
Epvcnne Court, or 
Cftllcolnr or olbor 
Ilfvcniic-officcr ... 


17. CEnriFlCATE OR 
OTHER DOCUMENT 
cvi'lcnvinK tbe riiilit 
or tillo of tbc bf'blor 
tberctif, or nny other 
person, eitber lo nny 
Fbnrt’H, Foiip, or Ptoeic 
in or of any Oontpntiy 
or Afpocifttiofi, or lo 
iicconiu proprietor of 
ftlinroo, •■•crip, or etneK 
in or of nn:>' Company 
or Apfociation 


TIid Fftinc duty ns n Con- 
vcyiinco (No. 21 for n 
consideniiion cqmtl to tho 
ftinoiint of the piircbnsc- 
moDcy. 


One nnnn. 


18. CHARTER.PARTV, 
tint i« to say, «ny in- 
Flrnmoiil (<‘Xrcpl nn 
ft(;rccMnent for tbo 
iiirc of ft tag-fcli'iiiner) 
vliereby n ve*'-"'! or 
tiotnc epecified princi- 
pal part tben-of ii lei 
for tlic ppccified pur- 
poses of tbo cliaraclcr 


One nipco. 


IP. CHEQUE, for nn 
ftnionnl exceeding 
twenty rnpctft ••• 

20. COMPOSITION- 
DEED, tlml is to s.'iy, 
nny inslrinncnt exe- 
cuted liy ft debtor, 
^ wberoliy bo convoys 
bis property for tiio 
benefit of Ids creditors, 


One nnnn. 
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STAMP. 


SCHEDULE l.—{coniinncd). 
Stamp-duty on Insthumbnts— ( conftJitwrf)* 


{^Sce section 6.) 


Description of Instrument. 

PnopER Stamp-duty. 

or whereby payment 
of a composition or di- 
vidend on their debts 
is secured to the cre- 
ditors, or whereby 
provision is made for 
the continuance of the 
debtor’s business, un- 
der the supervision of 
inspectors or under 
letters of license, for 
the benefit of his cre- 
ditors tit .«■ 


Ten rupees. 

1 

21. CONVEYANCE, not 
being a TRANSFER 
mentioned in No. 60. 

’^When the amount of 
the consideration 
for such convey- 
ance ns set forth 
therein docs not Rs. 

exceed 50 

When it exceeds Rs. 

50, but docs not 
exceed 100 

Eight annas. 

One rupee. 

Bee Exemptions, Schedule 
11. (Nos. 5 and 17). 

For every Rs. 100 or 
part thereof in ex- 
cess of Rb. 100 up 

to 1,000 

and for over}' Rs. 500 
or part thereof In 
. excess of ... 1,000 

One rupco. 

Five rupees. 

CO-PARTNERSHIP ... 

See Instrument, No. 32. 


22. COPY OR EXTRACT, 
certified to be a true 
copy or extract, by or 
by order of any public 
officer, and not charge- - 
able under the law 
for the time being in 
force relating to Court- 
fees ... ... ... 

'"(a.) If the original was 
not chargeable with 
doty, or if the duty 
with which it was 
chargeable does not 
exceed one rupee... 

L (5.) In any other case ... 

1 

Eight annas. 

One rupee. 

See Exemptions, Schedule 
11. (Nos. 9 and 10). 
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SCHEDULE L— (co>ifi7i«c(£). 
Stami*-I)UTY o« iNBTitUMKNTS — (contimtcd). 
{Sc6 section 6.) 


DrscRimoN OF iNernoMnNT. Proper Stamp-dott. 


23. COTINTEUPART OR r(fl.) If thrclnt}’ with which TlippnmotiutyRsiBpiijnihlo 

duplicate of nny the oHirinnl inRtrn- on the originnl. 

instnnncnt uimrpcnitlc nicnt iR clmrpcahlo 

with «inly, nnil in re-- «1ocb not exceed ono 

Rpeet of wlticli the rupee. 

])rnpcr duty Im» been 

, paid U^O In ""3* “so ••• 0”® rnpoe. 

24. CUSTOMS-BOND ... ... ... ... Tlio pnmc duty as n Secu- 

rity-bond (No. 14). 

25. DE<Uj A RATION OF 
any trust of or 
concerning nny pro- 
perty, when ninde i»j' 
nnv writing not being 

n \Vill Fifteen rupees. 


2G. DELIVERY-ORDER 
IN RESPECT OF 
GOOD‘5. tltai is to »ny, 
nny inRtnitnenl enti- 
tling nny person there* 
in nnined, or hie ns- 
fignp, or the holder 
thereof, to ihedelieory 
of nny goods lying in 
nny dnrlt or port, or 
in tiny warehoiibu in 
which goodn nrc nlorcd 
or dcposiiul on rent 
or hire, or upon nny 
whnrf. Pitch ^ inHtrn- 
inent being tsigned by 
or on bchnlf of tho 
owner of pnch gooda 
upon the Hide or trans- 
fer of the property 
therein, when Pitch 
goods exceed in value 
twenty riipeca ... ... ... 


... One nnna. 


DEPOSIT OF TITLE- 
DEEDS 


Sco Inslrument, No. 29. 


DISSOI.UTION OF 

PARTNERSHIP ... Sco Inslrument, No. 33. 
DUPLICATE ... See Counterpart, No. 23. 
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STAMP. 


SCHEDULE 1 .— {continue^. 
Stamp-duty on lN8TRUMENTS-(co»i««»cf?). 
(iSce section 6.) 


Description op Instiioment. 


Pnorr.u Stamp-duty. 


In the ease o£ nn Aflvocntc 
or Vttkil ••• 


27. ENTRY AS AN AD- 
VOCATE, VAKIL, 

OR attorney 
ON THE ROLL OF 
any high 

COURT in exercise 
of powers conferred * 
on such Court by 
Letters Patent, or 
by the Legal Prncti- i 
tioners’ Act, 1884.”® LTn the case of an Attorney 

See Exemptions, Schedule 

II. (No. 11). „ 

EXCHANGE ... See Instrument, No. 35. 

EXTRACT Sec Copy, No. 22. 

FURTHER CHARGE See Instrument, No. 30. 
GIFT See Instrument, No. 36. 

28. INDEMNITY-BOND 


INSPECTORSHIP- 
DEED • 


See Composition-deed, No. 

20 . 


29. INSTRUMENT 
EVIDENCING AN 
AGREEMENT TO 
SECURE THE RE- 
PAYMENT OF A 
LOAN made upon-{ 
the deposit of title- 
deeds or other value- 
able security, or upon 
the hypothecation of 
moveable property ... 


(o.) When such loan is re- 
payable more than 
three mouths, but 
not more than one 
year, from the dale 
of such instrument 
(6.) When such loan is rc 
p<iyable not more 
than three montlis 
from the date of 
L such instrument. 


rive hundred rupees. 


Two Imndrcd nnd fifty 
rupees. 


The same duty ns n Secu- 
rity Houd (No. 14). 


The F.amo duty n.a a Bill of 
Exchange (No. 11 (l») ) 
for the ninount secured. 


IT.iif the duty paynhlc on a 
.Bill of Exchange (No. 11 
(&) ) for the amount so- 
curod. 


30. INSTRUMENT - IM- 
POSING A FUR- 
THER' CHARGE- 
ON MORTGAGED 
PROPERTY 


(a.) When tho original 
mortgage is one of 
the description re- 
ferred to in No. 44, 
clause (a), of this 
schedule. 

(6.) When such jnortgage 
is one of the descrip- 
tion referred to in 
No. 44, clause (Z»), 
of this schedule. 


Tho same duty' ns a Con- 
veyance (No. 21) for a 
consideration equal to tho 
amount secured by' such 
instrument. 


The same duty ns n Bond 
(No. 13) for the amount 
secured by such instru- 
ment. 


* Tho words quoted have heen added by Act IX. of 1884, s. 10. 


ST Am 
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SOIIEDTJLE l.—(conl\nucA), 
Stamp-duty os TNSTnuMP.sTS5 — {continued), 
{See section 6.) 


Dr.Fciurrios of IssTnuMnsT. 


Pnornii Stamp-duty. 


31. INSTlUniENT OF 
A P P RENTTOE- 
SHIP. indmlinR 
cvi'ry writing rolnl- 
intr lo the foumVo or 
ttiuion of nny nppron- 
tirp. olf'fk. or forvant, 
plncpil willi nny mn^itcr 
to It'iirii any prnfi‘«Moni 
(rn<l<‘. or omplovinent, 
pxcopt nrlirlcH of 
«ifrk*-liip (N'o. 9 of 
tlij.t scbpfljnc) 

Scp /isrmptinti. School ujo 
II. (No. 12 (r)). 

32. INSTRUMENT OF 

on. PA RTNEU- 
SHIP 


Five rupees. 


Ton rnpeep. 


33. INSTRUMENT OF 
DI.SSOr,UTION OF 
PARTNERSHIP ... 


31. IN.STRUMENT OF 
DIVORCE, that ip to 
F'ly, iinv initnniiont 
hy wh!r!» nny pi'r(-on 
offoctn the «li<i«olntion 
of Iiin tnnrrinf;o ... ... ... 

3.';. INSTRUMENT OF 
EXCHANGE of nny 
property ... ... ... ... 


30. INSTRUMENT OF 
GIFT (OTHER 
THAN A SE'ITIiE- 
MENT OR WILL)... 


Five rnpccB. 


.. One rupee. 


Tlio snmoduly 88 ti Conrc 3 *- 
iincc (No. 21) fora consi- 
florntion equal to thevnhie 
of the properly of prentcr 
vnlue Its set forth in such 
instrument. 


... Tholsntnc diitj' ns n Convc}’- 
nnee (No. 21 ) for n consi- 
(loration equal to the value 
of the property as sot 
forth in sHoh'instnnnont. 


C. C. M.— 5C 





442 


STAMP. 


SCHEDULE L— (conf{7MWt;). ’ 
Stamp-duty on Instruments — {contim(cd). 
(See section 6.) 


Deschiption op Instrdjient. 


Proper Stamp-duty. 


37. INSTRUMENT OP 
PARTITION 


38. INS.TRUMENT 
(OTHER THAN A 
WILL) CONFER- 
RING OR PUR. 
PORTING TO CON- 
FER AN AUTHOR- 
ITY TO ADOPT ... 

INSURANCE. 


of not less tlian one year, 
but not more tlmn 
three years 


39. LEASE. 

See Agreement to lease 
(No. 4). 

See ' Exemptions, Sche- 
dule II. (No. 13). 


exceeding three years.,. 


(&.) Wliere by such lease 
the rent is fixed and 
no preraium is paid 
or delivered, and such 
lease does not pur- 
port to be for any 
definite term 


I The same dniy ns a Rond 
(No. 13) for the nnioimt 
of the value of the pro- 
perty divided as set fortli 
in such instrument. 


See Policy, No. 49. 

(a.) Where by such lease 
the rent is fixed and 
uo premium is paid 
or delivered and such 
lease purports to bo 
for a term — 
of less than one year ... 


Ten rupees. 


The same duty ns a Rond 
(No. 13) for the whulo 
amount payable or delivor- 
nblo under such lease. 


The same duty ns a Rond 
(No. 13) for tile average 
nnnnul rent reserved. 

The same duty ns a Convey- 
ance (No. 21) for a coi).si- 
deration equal to tlio 
amount or value of tho 
average annual rent re- 
served. 


ihe same duty as a Convey- 
ance (No, 21) for a consi- 
deration equal to the- 
amount or value of tho 
average annual rent which 
would be paid or delivered 
for the first ten years if 
the lease continued so 




STAMP. 


SCHEDULE 1,— ’{continued), 
Stamy-duty OJi Ikbthuments — {continued). 
{See section 6.) 


Dc-CtarXION of 1^'BTRUMKI;T. 


PnopEn Stamp-doty. 


30. LEASE-Crnnfr?.). 

Sco Agreement to lease 

Sec Exemption/, Schc-« 
dole II. (No. 13.) 


‘(r.) Where the Iciiro is 
granted for n fine or 
prcmiinn, nod wlicrc 
no rent is reserved 


((/.) Where the Jense is 
granted for a fine or 
prcininni in mlilition 
to rent reserved ... 


40. LKTTF.Il OF ALLOT- 

.MKNT OF .SHARES 
in any Company or 
proposed Company, or 
in respect of any loan 
to he raised by any 
Company or proposed 
Company 

41. LETTER OF CRE- 

DIT, that is to pny, 
any instnimont by 
which one person nn- 
lliorizes another to 
give credit to the per- 
son in whose favour it 
is drawn 


The same duty as n Con- 
vcyance (No. 21) for a 
consideration equal to tho 
amount or value of such 
fine or premium as sot 
forth in the Icuso. 


The same duty ns n Con- 
veyance (No. 21) for ft 
consideration equal to tho 
amount or value of such 
fine or premium ns sot 
forth in tho lease, in ad- 
dition to the duty which 
would have been pnyablo 
on such lonee if no fine or 
premium had been paid 
or delivered ; 

Provided that when an 
agreement to lease is 
stamped with tho _ ad 
ftthrem stamp required 
for n lease, and n lease in 
pursuance of such agree- 
ment is subsequently exe- 
cuted. the duty on such 
lease shall liot exceed 
eight annas. 


Ono anna. 


One onno. 
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STAMP. 


SCHEDULE l.—{contmmd). 
Stamp-duty on Instruments — {continued). 
(See section 6. ) 


Dbscuiption of Instrument. 


Proper Stamp-duty. 


42. LETTER OP LI- 

CENSE, that is to say, 
any agreement be- 
tween a debtor and his 
creditors that the 
latter shall, for a spe- 
cified time, suspend 
their claims, and allow 
the debtor to carry on 
business at his own 
discretion 

43. MEMORANDUM 
OP ASSOCIATION 
OP A company ... 


44. MORTGAGE-DEED 

not provided for by 
No. 14, No. 15, No. 
29, or No. 55 of this 
schedule 

See Eaemptions, Schedule 
(No. 12 and No. 
14 (6)). 


R 1 A L A C T, 

that IS to Bay, any 

instrument, endorse- 
ment, note, attesta- 
tion, certificate, or 
entry made or' signed 
by a Notary Public in 
the execution of the 
duties of his office, or 
other person 
lawfully acting as a 

Notary Public ® 

46. NOtE OR MEMO 
RANDUM, sent by a 
Bioker or Agent to 
D8 principal, intimat- , 
mg the purchase or 


Ten rupees. 


Piftocn rupees. 


(ct.) 'When at the time of The same d^tyasaConve 3 '- 
cxccution possession ancu (No. 21) for a con- 


of the property or 
any part of the pro- 
perty comprised in 
such deed is given 
by the mortgagor or 
agreed to be given. 

(b.) When at the time of 
execution possession 
is not given or agreed 
to be given as afore- 
said. 


sidcrution equal to the 
amount secured bj' such 
deed. 


The samo duty ns a Bond 
(No. 13) for the amount 
secured by such deed. 


One rupee. 
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SOIIEDULE I. — (eontmucd). 

Stamp-duty ok Ikstiiumekts — {contimtcd). 

(See section />.) 

DrscnirrioN of iKsrnuMKST. Pnornn Stamp-doty. 


enloon Account of luicli 
principal of any goodn, 

Atock, or inarkctablo 
security exceeding in 

valno twenty rupcpB ... ... ... Ono nnnn. 

47. NOTE OF PROTEST 
PY THE MASTER 

OF A SHIP ... ... ... ... Eight Annas. 

PARTITION ... Sco /iiffninjcnt, No. 37. 

PAUTNEHSIIIP ... See Inifirumcnt, Nos. 32 

nnd 33. 

48. PETITION FOR 
LEAVE TO FILE 

A speuifi(;ation 
or AN IN YEN- 
TiON. nr for the c.\- 
tension of the term o£ 
tlif'cxr’lnoive privilego 
of iti iking or n-ing 
or scllini: such inven- 
tion in Itidia ... ... ... ... One hundred rnpccn. 


(n.) In the case of Soa- 

iiiHiirnncc — Rb- A. P. Re. A. P. 

Wlicn the aiunnnt 
insured dot s not Rs. 

exc<«d ... 1,0(X) 0 4 0 0 2 0 

And for every fur- 
ther ••■niii of Rh 
1,000 or part 
lljcrcofincxftss 

of 1,000 0 4 0. 0 2 0 

(Ii.) In the disc of 
any otlier insur- 
anc.e-— 

When the ninnnnt 
insured does not 

cxeenl ... 1,000 0 6 0 0 3 0 

And fur every fnr- 
tlier sniii of Rh. 

1 ,000 or part 
thereof in excess 
of ... ... 


-19. POLICY OF INSUR- 
A>st*E ... ... 

See Ermiplio}), Sehrdule 
Jl. (No. 14 in)). 


If rlrawn in 
dnplicato, for 
each part. 


If drawn 
singly. 


1,000 


0 6 0 


0 3 0 
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STAMP. 


SCHEDULE 1.— {continued). 
Stamp-duty on Instruments — {continued). 
{See section 6) 


Description of Instrument. 


Proper Stamp-duty. 


50. POWER-OF-ATTOR- 
NEY, not being a 
proxy chargeable 
under No. 51. 


(a.) When executed for the 
sole purpose of pro- 
curing the presenta- 
tion of one or more 
documents for regis- 
tration in relation to 
a single transaction 

(5.) When authorizing ono 
person or more to 
act in a single trims 
action other than 
that mentioned 
in {a) 

(c.) When authorizing not 
more than five per- 
sons to act jointly 
and severally in 
more than one trans- 
action or generally 

(d.) When authorizing 
more than five hut 
not more than ten 
persons to act join tly 
and severally in more 
than one transaction 
or generally 

(e.) In any other case ... 


Jea!j)tanation.~For the purposes of this number more 
one, when belonging to the same firm, 
snail be deemed to be one person, ^ 


Eight annas. 


One rupee. 


Five rupees. 


Ten rupees. 

One rupee for each person 
authorized. 


PROMISSORY NOTE ... 


PROTEST, that is to say, 
- any declaration in writ- 
mg made by a Notary 
Public, or other person 
lawfully acting as such, 
®'^^o®ting the dishonour 
of a bjll of exchange or 
promissory note 


See Sill of Exchange, No, 


See Notarial Act, No. 45 . 
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- S0H1SD1JLE I. — (continued). 



Stamp-dtjty on Instruments — (continued). 

(See section- S.) 

< 


Desobiption op Instrument. 

- Proper Stamp-duty. 



PEOTEST BY THE 
• MASTER OP A. 

SHIP, that is to say, 
any declaration of the 
particulars of her voy- 
age drawn up by him 
with a view to the ad- 
justment of losses or 
the calculation of 
averages, and every 
declaration in writing 
made by him against 
charterers or the con- 
signees for not loading 
or unloading the ship, 
when such declaration 
is attested or certified 
by a- Notary Public or 

> other person lawfully 

. acting' as such ... See Notarial Act, No. 45. 

51. PROXY empowering*] 

' any person to vote at 
any one meeting of — 

(o.) Members of a Com- 
. pany whoso stock or 
funds is, or are divi- 
ded into shares and 

transferable : ... ... ... One anna. 

(5.) Municipal , Commis- 
sioners : 

(c.) Proprietors, Members, 

or Contributors to . 

the - funds of any 
Institution ...J 

62. RECEIPT FOR 

- ANY MONEY OR 
OTHER -PROPER^ 

TY THE AMOUNT 

OR VALUE OF , ■ . 

WHICH EXCEEDS 

: TWENTY RUPEES ... ... One anna. 


See Exemptions, Schedule 
, II. (No. 15). 
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SCHEDULE I. — (continued). 
Stamp-duty on Insthuments — (contimied). 
(See section 5.) 


Description op Instrument. 


PnOPEIl S’J'AMP-DUTY. 


53. RE-CONVEYANCE 
OP MORTGAGED 
PROPERTY 


(a.) If the consi- 
d oration for 
which tho pro- 
p 0 r t y was 
mortgaged 
does not ex- Rs. 
coed ... 1,000 


Tho same duty ns n Con- 
veynneo (No. 21) for tho 
amount of such considera- 
tion as sot fortli in tho 
ro-conve^’nneo. 


L (h.) In any other case 


Ten rupees. 


64. RELEASE, that is to 
say, any instrument 
whereby a person re- 
nounces a claim upon 
another person or 
against any specified 
property 


(a.) If the amount 
orvnriioof tho 
claim docs not 
exceed ... 1,000 


(6.) In any other case ... 


Tho snm'o duty as a Bond 
(No. 13) for such amount 
or value ns sot forth in 
tho release. 

Five rupees. 


55. RESPONDENTIA- 

BOND, that is to say, 
' any instrument secur- 
ing a loan on the cargo 
laden or to be laden on 
board a ship and mak- 
ing repayment contin- 
gent on the arrival of 
the cargo at the port 
of destination • 


56. REVOCATION OF 
ANY TRUST of or 


... The same .duty as a Bond 
(No. 13), 


concerning any pro-' 
perty by any instru- 
ment other than a 

Will ... 

67. SETTLEMENT 



Ten" rupees. 


The same duty as. a. Bond 
(No. 13) for a sum equal to 
the amount or value of tho 
property settled as set 
forth in such settlement* 
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SCHEDULE L — { continued ). 
Stjiu»p-duty on Instruments — { eontwvued ). 


(See section 6.) 

Description of Instbdment. 

' 

Proper Stamp duty. 

68. SHIPPING*0 R D B R 
for or relating to the 
conveyance of' gooda . 
on board of any vessel 

••• ••• ••• 

One anna. 

SPEGIPIOATION ... 

See Petition, No. 48. 


59. SURRENDER ' OP 
LEjASEj ••• 

' *■ 

Sec Emempilony Schedule 
II. (No. 16). 

(a.) When the duty with 
which the lease is 
chargeable does not 
exceed five rupees... 

The duty with which such 
lease is chargeable. 

> 

^ (5.) In any other case ... 

Five rupees. 

' i 

■ 

'^(a.) Of shares in a Com- 
-P-ttny PT Asspciatiqn, 

i 

One-quarter of the duty 
■ payahle’dn a' Conveyance 
(No. 21). 

60. TRANSFER ... ! 

See Eomraptions, Schedule- 
II. (No. 17). 

y' 

f 

(b.) OE any interest se- 
cured by a Bond, 
Lease, Mortgage- 
' deed, or Policy of 
Insurance — 

1. If the duty on such 
Bond, Lease,' Mort- 
Mge-deed, or Policy 
does not exceed five 
rupees 

The duty with which such' 
Bond, Lease, Mortgage- 
deed, or Policy of Insur- 
ance is chargeable. 


2. In any other case ... 

Five rupees. 

i 

(c.) Of any property under 
the Administrator- 
General’s Act, 1874, 
section 31 .«« ... 

Ten rupees. 


(d.) Of any tnist-pro- 
perty from one 
trustee to another 
trustee without oon- 
. sideration ... 

Five rupees. 

7RXJST ••• ^ 

See Declaration, No. 25. 
Revocation, No. 56. 



0. C. M.~67 
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SCHEDULE TI. , 

Instrommnts exempted from Stamp-ddtt. 

1 . * Affidavit or declaration in writing %vhen made — ' 

(а) as a condition of enlistment under the Indian Articles of War ; 

(б) for the immediate purpose of being filed or used in any Court 

or before the officer of any Court ; or 
(o) for the sole purpose of enabling any person to receive any pen- 
sion or charitable allowance. 

2. A^eement or memorandum of agreement — 

(а) for or relating to the sale of goods or merchandise exclusively, 

not being a note or memorandum chargeable under Ho. 46 
of Schedule I . ; 

(б) for service in British Burma under the Chief Commissioner of 

that Province entered into between Natives of India emi- 
grating to British Burma and the Superintendent of State 
Emigration or other Government officer acting as represen- 
tative of the said Chief Commissioner ; 

(c) 'made by raiyats for the cultivation of the poppy for Govern- 

ment ; 

(d) made in the form of tenders to the Government of India for or 

relating to any loan ; 

(e) made regarding the occupancy of land denoted by a survey- 

number, and the payment of revenue therefor, under Bom- 
bay Act I. of 1865 j 

(/) made under the European Vagrancy Act, 1874, section 17. 

■ 3 . Appraisement or valuation made for the information of one party 
only, and not heiug in any manner obligatory between 
parties either by agreement or operation of law. 

4. Appraisement of crops for the purpose of ascertaining the amount to 
be given to a landlord as rent. 

6. Assignment of copyright by entry made under Act No. VX. of. 

1847, section 5. 

.6. Award under Bombay .Act VI. of 1873, section .81, or Bombay 
Act III. of 1874, section 18. 

7 . Bill of lading, when the goods therein described are received at ja 

place within the limits of any port as defined under the 
Indian Ports Act, 1875, and are to be delivered at another 
filace within the limits of the same port. 

8> Bond when executed by — 

(o) the sureties of middlemen (lambardars or khattaddrs) taking 
advances for the cultivation of' the poppy for Government ; 
(5) headmen nominated under rules framed in accordance with 
Bengal Act- III. of 1876, section 99, for the due performance 
of their duties under that Act.; 

(c) any person for the purpose of guaranteeing that the local in" 
come derived from private subscriptions to a -charitable dis' 
pehsary or hospital or any other object of public utility shal^ 
not be less, than a specified sum per mensem. 

9 . Copy of any paper which a public officer is expressly required by -law 
to make or furnish for record in any public office or for any 
public purpose. 
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• SCHEDULE 

Instruments exempted prom Stamp-duty— (continued). 

10 Copy of registration of emigrants furnished under section 37 or 
^ section 29 of tho Indian Emigration Act, 1871. 

of an advocate, vakil, or attorney, on the roll of any High Court 
when he has previously been enrolled in a High Court ^ 

(6) on the roll of any High Court, as an attorney, of an articled 
clerk bound as such before this Act comes into force. 

12 . Instruments — , t i t 

la) executed by persons taking advances under the Lana Improve- 
ment Act, 1871, or by their sureties, as security for tho 
repayment of such advances j , ^ ^ 

(b) executed by officers of Government or their sureties to secure 

the due execution of an office or the due accounting for 
money received by virtue thereof ; 

(c) of apprenticeship executed by a Magistrate under Act XIX. of 

1860, or by which a person is apprenticed by or at the 
charge of any public charity. 

13 . Leases and Counterparts — 

la) Leases of dsheries granted under the Burma Fisheries Act, 
1875 j 

(b) Lease, executed in the case of a cultivator without the pay- 

ment or delivery of any fine or premium, when a definite 
term is expressed and such terra does not exceed one year, 
or when the annual rent reserved does not exceed one 
hundred rupees ; 

(c) Counterpart of any lease granted to a cultivator. 

14 . Letter — 

(а) of cover or engagement to issue a policy of insurance : 

Provided that, unless such letter or engagement bear the stamp 
prescribed by this Act for such policy,’ nothing shall be 
claimable thereunder, nor shall it be available for any pur- 
pose except to compel the delivery of the policy therein 
mentioned ; 

(б) of hypothecation accompanying a bill of exchange. 

• 16 . Receipt — 

(a) endorsed on or contained in any instrument duly stamped, or 
exempted under this schedule. No. 18, acknowledging tho 
receipt of the consideration-money therein expressed, or 
the receipt of any principal-money, interest, or annuity, or 
other periodical payment thereby secured ; 

(5) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on account of- land 

assessed to Government revenue, or (in the Presidencies of 
St. George and Bombay) of indm lands ; 

(d) tor pay by non-commissioned officers or soldiers of Her 

Majesty's Army, or Her Majesty’s Indian Army, when 
serving in such capacity j ^ 
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■ SCHEDULE it— (coTictuded). 

Instrument exempted prom Stamp-duty — (concluded). 

(e) for pensions or allowances by persons receiving such pensions 
or allowances in respect of their service as such non-com- 
missioned officers or soldiers, and not serving the Govern- 
• ment in any other capacity ; 

( f) given by holders of family-certificates in cases where the person 
from whose pay or allowances the sum comprised in the 
receipt has been assigned is a non-commissioned officer or 
soldier of either of the said Armies, and serving in such 
capacity ; , 

(ff) given by a headman or lambard&r for land-revenue or taxes 
collected by him j 

(It) given for money or securities for money deposited in the hands 

‘ of any banker, to be accounted for ; 

Provided the same be not expressed to be received of, or by the 
hands of, any other than the person to whom the same is to 
be accounted for : 

Provided also, that this exemption shall not extend to a receipt or 
acknowledgment for any sum paid or deposited for or upon a 
letter of allotment of a share, or in respect of a call upon 
• any scrip or share of or in any Company or Association, or 
proposed or intended Company or Association. 

16. Surrender of lease when such lease is exempted from duty. 

17. Transfers'by endorsement-^ 

(а) of a bill of exchange, cheque, or promissory note j 

(б) of a bill of lading; 

(c) of a policy of insurance ; 

(ct) of mortgages of rates and taxes authorized by any Act for the 
time being in force in British India ; 

' (e) of securities of the Government of India ; 

(y ) of a warrant for goods (No. 61 of schedule I.). 

' General Exemption. i 

18. * Any instrument executed by, or on behalf of, or in favour of, 

Government in cases where, but for this exernption, the Govern- 
ment would be liable to pay the duty chargeable in respect of 
such instrument. 
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SCHEDULE Iir. 


Acts Repkaled. 


Nwnibev and year. 

Subject or short title. 

Extent of repeal. 

XX. of 1847 ... 

Copyright 

In section five, the words, 
without being subject to any 
stamp or duty.” 

X. of 1866 ... 

The Indian CompamoB Act. 

In section eleven, the words, 
*‘»bnll bear the anine- stamp 
ns if it were a deed, and.” 



In section sixteen, the words, 
“they shall bear the same 
stump as if they were con- 
tained in a deed." 

XVIII. of 1869 ... 

The Gteneral Stamp Act ... 

The whole. 

VII. of 1871 ... 

,Tho Indian Emigration Act. 

In sections twenty-seven and 
tw(!nty-ninc, the wnnla, 

“which sliull not require a 
stamp." 

XIX. of 1873 ... 

The Nortli ■Western Pro- 
vinces Land Revenue Act, 
1873. 

In section one hundred and 
eight y-t h r e e, the words 
“stamped or." 

II. of 1874 ... 

The Administrator-C e n e- 
ral’s Act. 

In section thirtj’-one, the words, 
“ be.ariug a stump of ten ru- 
pees and." 

IX. of 1874 ... 

The European Vagrancy 
Act. 

In section seventeen, the words, 
“may be on unstamped paper 
and.” 

XV. of 1876 ... 

Bombay Municipal Deben- 
tures. 

In section two, the words, “ and 
no such indorsement shall bo 
chargeable with any stamp- 
duty.” 
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INDIAN SUCCESSION ACT, 

NO. X. OF 1865'* 


B>bceived the G.-G.’s Absent on the 16th March 1865. ■ 

An Act to airwnd and define the Law of Intestate and Testamentary Succession 

in BrUish 'India. 

■ Whereas it is expedient to amend and define the rules of law applicable 
Preamble. Intestate and testamentary Succession in British 

India j It is enacted as follows : — 


PART I. 

PRELIMINA^IY. 

Short title. ^6 cited as “The Indian 

Succession Act, 1865.” 

2. Except as provided by this Act or l>y any oth^r law for the time being 

Act to ooiiatituto law of Bri- force, the rules herein contained shall constitute 

tish India in cases of intestate the law of British India applicable to all cases of 
or tesumentary succession. intestate or testamentary succession-f 

Interpretation-olauso. onless there be something re-' 

pugnant m the subject or context — 

Words importing the singular number include the plural : words im- 
porting the plural number include the singular ; and words importing the 
male sex include females : 

“ Person ” includes any company or aasociation, or body of persons, whe- 
ther incorporated or not : - . 

“Year ” and “ month ” respectively mean a year a month reckoned ac- 
coi'ding to the British calendar : 

“ Immoveable property ” includes land, incorporeal tenements, and things 
attached to the earth, or permanently fastened to anything which is attached 
to the earth ; • . . , 

_ “ Moveable property ” means property of every description except im- 
moveable property ; 

“ Province ” includes any division of British India having a Court of the 
last resort ; 

“ British India ” means the territories which are or may become vested 
in Her Majesty or Her Successqrs by the Statute 21 & 22 Vic., cap. 106.(An 
Act for the better Government of India), other than the Settlement' of Prince 
of Wales’s Island, Singapore, and Malacca ; ■ 


* ,A8 to the exemption of P&sis from portions of the Succession 'Act, see Act XXI. of 1865, 
s. 8. As to the application of portions of the Siiycegsion Act to the wills of Hindtis, Jainas, 
Sikhs, and Buddhists in the Local Provinces and in the towns of Madras and Bombay, see Act 
XXI. of 1870. 

t See 12 B. L. E. 427. 
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^ “ District Judge ” means the Judge of a, principal Civil Court of original 

^ I jurisdi ^io means any person who shall not have completed the age 

■ of eighteen years, and “ minority ” means the status of such person : 

^ means the legal declaration of the intentions of the testator with 

respec^^o'^his property, which he desires to be carried into eft'ect after his 

death .(^^^_ci^ » means as instrument made in relation ,to a will, and explana- 
ing, altering, or adding to its dispositions. It is considered as forming an 

additional part of the will. , e />, 

“ Probate ” means the copy of a will certified under the seal of a Court 
of competent jurisdiction, with a grant of administration to the estate of the 


testator : . » i i e 

“ Executor ” means a person to whom the execution of the last-^vill of a 

deceased person is, by the testator’s appointment, confided : 

“ Administrator ” means a person appointed by competent authority to 
administer the estate of a deceased person when there is no executor : 

And in every part of British India to which this Act shall extend, 
“ Local Government ” shall mean the person authorized by law to administer 
executive government in such part ; and 

“ High Court ” shall mean the highest Civil Court of Appeal therein, 
and, for the purposes of section 242, 242A, 246A, and 277A, shall include 
the Court of the Recorder of Rangoon, f 


4. No person shall, by marriage, acquire any interest in the property of 
Interests and powers not the person whom he or she marries, nor become in- 
acquired nor lost by marriage. capable of doing any .act in respect of his or her 
own property, which he or she could have done if unmarried. J 


PART II. 

Op DoMiciLa 

Law fegnlating succession „ . 5- Succession to the immqveahlo property in . 
to deceased person's immove- British India of a porson deceased is regulated by 
^le and moveable porperty the law of British India, wherever he may have 
spec ive y. domicile at the time of his death. 

Succession to the moveable property of a person deceased is regulated by 
the law .of the country in which he had his domicile at the trine of his death. 

lllvstrations. 

(a.) A, having his domicile in British India, dies in France, leaving moveable 
property in France, moveable property in England, and property, both moveable 
and immoveable, in British India. The snccesBion to the whole is regulated bv the 
law of British India. 

(6.) A, an Englishman, having his domicile in France, dies in British India and 
.leaves proppi-ty, both moveable and immoveable, in British India. The sncceLsibn 
to the moveable property is regulated by the rules' which govern, in France tho 
succession to the moveable property of an Englishman dying domiciled in France 
anrt the succession to the immoveable property is regulated by the law of British 


1 1®® ; Act IX. of 1875, s. 8. ' 

+ See Act XIII. of 1875, s. 1. 

anv.liBd section shall not apply, and shall be deemod never to have 

®“® parties to which professed, at the time of the 

last pafi’ ^ Buddhist, Sikh, or Jaina religion. ’’—Act III. of 1874, s. 2* 
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One domioile only affects ‘ 6. A person can only have one domicile for l86Si ; 

Bucoossion to moveables. the purpose of succession to his moveable property. ^ 

7. The domicile -of origin of - every person of legitimate birth is in the 
Domicile of origin of per- country in which, at the time of his birth, his 
son of legitimate hirlb. father wns domiciled : or^ if he is a posthumous 

child, in the country iii which his father was domiciled at the time/of the 
father’s death. ' ' . ' ' ' 

Illustration. 


At the time of the birth of A, his father was domiciled in England. A’a donii- 
cjlc of origin is in England, whatever may be the eoiiutr}' in which ho was horn. 

8. Tlie domicile of origin of an illegitimate child is in the country in 
Domicile of origin of illegi- which, at the time of his birth, his mother -was 
timate child. domiciled. 

Continuance of domieilo of 9. The domicile of origin prevails until a new 

.-domicile has been acquired. 

10. A man acquires a new domicile by taking up his- fixed habitation 
Acquisition of now domi- in a country which is not that of his domicile of 
cilo. origin. 

Explanation . — A man is not to be considered as having taken up. his 
fixed habitation in British India merely by reason of his residing there in 
Her Jlajesty’s civil or military service, or in the exercise of any profession 
or calling. 

Illustrations. 


(a.) 'A; whose domicile of origin is ip England, proceeds to British India, where 
ho settles us a barrister or li mcrcliant, intending to reside there during the remain- 
der of his life. Ills domicile is now in Briiisli India. 

(b.) A. whose domicile is in England, goes to Austria, and enters the Austrian 
service, intending to remain in that service. A has acquired a domicile in Austria.' 

(c.) A, wliose domicile of origin is in France, comes to reside in British India 
under an engagement with the Britisli Indian Goveriiincnt for a certain number of 
years. It is in’s intention to return to France at the end of that period. He does 
'nut acquire a domicile in British India. 

• (fl.) A, whose domicile is in England, goes fo reside in British India for the 
purpose of winding up Uie affairs of a partnership which has been dissolved, and 
with ilie intention of rotorning to England as soon as that purpose is accomplished. 
He does not, Ity sueli residence, acquire a domicile in British India, howevei' long 
the residence tnay last. 

(e.) A, having gone to reside in British India under the circumstances raention- 
,cd in the last preceding illustration, afterwarils alters his intention, and takes up his 
fixed hahitation in British India. A lias acquired a domicile in British India. 

(/.) A, who.se domicile is iu'the French Settlement of Chuuderuagore, is ootn- 
pellvil by political events to take refuge in Calcutta,, aud^ resides^ in Calcutta for 
iiiaiiV years in the hope of such political changes as may emihle him to return with 
safety to Chanderuagore. He does not. by such residence, acquire a domicile in 
British India. 

(ff.) A, having come to Calcutta under the circnmatancos stated in the last pre- 
ceding illustration, continues to re.side there after socli political changes .have oc- 
ciirrcil as would ounlilo him lo return with safety to Chanderuagore, and he intends 
that his residence in Cttlcntla shall be periuaiient. A has acquired a domicile in 
British India. - • ' ' 

' 11. Any peraon may acquire a domicile in British India^ by making 

Special mode of acquiring Jtnd depositing in some office in British India (to 
domicile in British India. be. fixed by the Local Government)-*' a declaratiqu 


* Sec. as to Oadh, nf India, 15tb .Tnly ISGf) p. Sl'i ; 

2‘JUi .Inly ISUfi, p,Sli>, ' 


as to British Burma, 

C. C, ir — nsi - 


Hid, 



teas. 

Actio 


Gontmuance of 


■now -do- 


Uinor’s domicllo. 
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in writmeuntier his hnna 'rff <his'dosii?Q to acquire sncli idoTnicile, provided 
SathoAall ha™ bean raddant in Bri&h India for ona jaar immadiately 
' preceding the time- of his making ^uch •deokration. 

* 12 A Tjerson who is appointed by the Government of one country to ho 

^ its-ambnssador, -consul, or other representative in 

anotharnonntry, doaa nob aaqnira a doroinilo in 
ioreic^Q Goterntnont, or ao «the 'latter country by reason -only of residing tncro 
part of hif)' family. m 'pur.suancB o'f his appointment-} nor does any 

•other person acquire 'SUch domicile by reason only -of Te.siding with him -as 
part of his family or as a servant, 

13. A new domicile continues until the for* 
<mer domicile has been resumed, or anoliher has 
'been acquired. 

14. The -domicile df a minor -follows the 'clo- 
'micUe uf the parent 'from -whom he derived his 
“domicile of -origin. 

•®ccep«io-ii.~Tho«domicile-of a minor does not change with that -of his 
parent, if the minor is married, or holds any office or employment in bho 
service of Her Maaesty, or has set up, with the -consent of the parent, in 
-any distinct business. 

JDoraiciio .acquired -fey wo- 3-5. By marriage a woman .acquires the domi- 

man on marriage. cHe of her husband, if she had not -the isame 

domicile before. 

-Wife's domicile during mac- 16. The wife’s domicile during the -marriage 

■™ge. follows the domicile of her hu.shand. 

, Exception . — The wife’s domicile no -longer follows that 'of -her husband 

if they 'be separated by the sentence df a competent Court, or if tlie husband 

■ is undergoing a sentence of transportation. 

Minor’s acquisition of new 17. Except in the 'cases above provided for> 

■ domicile. ^ person cannot, during ‘minority, -acquire a now 

domicile. 

-18. ’An insane person cannot acquire a new domicile in any other "way 
'Lunatic's acquisition of new than 'by bis domicile following the domicile of 

another person. 

19. If a man dies leaving roovoable property 
in British India, in the absence of proof of any 
domicile elsewhere, succession to the property iS 
regulated by the law of British India. 


•domicile. 


Succession to moveable pro- 
•perty in British India, in ab- 
-senco of proof of domicile 
.elsewhere. 


/ 


BART HI. 


Df OoNSAKQuimrr. 

20. Kindred or consanguinity is the connexion or relation of persons 

Kindred or consanguinity, descend^ from tire same stock or common au* 
, cestor. 

21. Lineal consanguinity is that which subsists between two persons, 

Lineal consanguinity . whom is descended in a direct line from the 

* 1 . 1 . 1 "* other, as between 'a man and his father rrrtirtd^ 

Ween a'^nfaT «P'vards.in the direct ascending’line ; or 

d&cSngVn:^^ great-grandson, and so downwards in Ue 

Every generation constitutes a degree, either ascending or descending. 
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A man’s -faiiliei’ is .related to- him in- the first degree;, and so likewise' is 
his son ; his grandfather and grandson in the second degree ; his great-grand- 
father amd great-grandson in the third. 

22 ObllateraT consanguinity is that which subsists between* two* persons* 
.. who are descended from' the same stock or ancestor;- 
iO atera c o naangmni ^. q{ -^vhom is descended' in a direct line 

, from* the other. 

For the purpose of ascertaining in what degree of kindred any collateral 
relative stands to a person deceased, it is proper to reckon upwards from the 
person deceased to the common stocl^ and then (^wn wards to the collateral 
relative, allowing a degree for each person, both ascending and descending. 

23 . For the purpose of succession, there is no distinction between tlrose- 
Persons held for purpose of are related to a person deceased through his- , 

succession to be ehmlarl; re- father, and those who- are related to> him through 
lated 'to ^ceased. his motlier ; 

nor between those are related to him by the full blboc^ and those* 
who are related to him by the half blood ; 

nor between those who were actually born in his life-time, and those 
who, at the date of his death, were only conceived in the womb, but who 
have been subsequently born alive. 

Mode of computing degrees 24- In the annexed table of kindred, the de- 
of kindred. grees are computed as far as the sixth, and are 

marked by numeral figures. 

The person whose relatives are to be reckoned, and’ his cousin-german or 
first cousin, are, as shown in the table, related in the fourth degree ; there 
being one degree of ascent to tho father,, and another to the common ancestor,, 
the grandfather ; and from him one of descent to the uncle, and another to 
the cousin-german ; making in all four degrees. 

A grandson of the brother and a son of the unde, ». «, a great-nephew 
and a cousin-german, are in equal degree, being each four degrees removed. 

A grandson of a cousin-german is in the same degree as the grandson. o£ 
a great-uncle, for they are both in the. sixth degree of kindred. 


1S65. 
Act 10: 
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PART JV. • . - . 

Op Intestacy. 

As to \sr)»at property do- 25. A man is considered to die intestate iu 
cc!wcd considered to liavo respect of all property of wliich he has not made a 
1 10 intestate. testamentary disposition which is capable of taking 

cflcct. 


IlluRlntlions. 


. {a.) A lias left no will. He has died intestate in respect of the whole of his; 
projn-rty. 

(6.) A has loft a will, wherehy he has appointed B his executor ; hut the will 
contiins no other provisions.. A has died intestate in respect of tiic distrihinion of 
his property. 

(c.) A has heqneatlicd Ids whole property for an illegal purpose. A has died 
intestatejii respect of tlie distrihiitiori of his property. 

(d.) A has bequeathed 1,OOOA to B, and I, QUO/, to the eldest son of C. and has 
made no other bequest ; and has diuil leaving the sum of 2,000/. and no other pro- 
perty. (J died before A without having ever had a sou. A has died intestate in' 
respect of the distribution of 1,000/. 


tv 26. Such property devolves upon the wife or husband, or upon those 
Devolution of .such, pro- who are of the kindred of the dt'ceased, in tlie 
porty. order and according to tlie rules herein prescribed. 

Explanation. — The widow is not entitled to the. provision hereby made 
for her, if by a valid contr.nct made before her marriage she has been excluded 
from the distributive share of her'husband’s estate. 

27. Where the intestate has left a widow, if lie lias also left any lineal 
Whoro intestato has loft ^cscendauts. oue-thivd of his property shall belong 

willow iimninenl dc(>ccnrlnnt.s, to hts widow, and the remaining two-thirds shall 
or widow and kindred only, or go to his lineal descondauts, according to the rules 
widow and„no kindred. herein contained. 

If ho has left no lineal descendant, but has left persons who are of kin- 
dred to him, one-lmlf of his property shall belong to his widow, and the 
otlier half shall go to tliosc who arc of kindred to him, ' in the order and 
according to the rules .herein contained. 

If he has left none who are of kindred to him, the whole of his property: 
shall belong tb his widow. 

28. Where the intestate has left no widow, his property shall go to his 
■Where intestate has left no lineal descendants or to those who are of kindred 

widow, ami n-hcro he h.as left to him, not being lineal descendants, aefcovding to 
no kindred. mles herein contained ; and if he has left none 

who arc of kindred to him, it/^hall go to the Orown. 


I ^ ^ ^ PART V. 

, \J'sJ Of the Distiubution of as Intestate’s Property. 

(a.) 'When he has. left lineal descendants. 

29. The rules for the distribution of the intestate’s property (after de-> 

ducting the widow’s share, if he has left a widow) 
Rules of distribution. amongst hiiTineal 'd'cscmidants are as follows ; — 

30. Where the intestate has left surviving liim a child or children, but 
.Where intestate has loft no more remote lineal descendants through a de-, 

child or children only. ceased child, the property shall holong to lii.s .sur- 

viving child, if there be only one, or shall bo equally divided among all his- 
surviving childrcu. ' • . - 
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' 31 Where the intestate has not left surviving him any child, but has 

Where intestate has left no left a grandchild or grandchildren, and no ««OiJ re- 
child, but grandchild orgrand- mote descendant through a deceased grandchild, 
children. the property shall belong to his surviving graud- 

child, if there be only one, or shall be equally divided among all his surviving 
grandchildren. 

Illustrations. 


Co.) A has three children, and no more ; John, Mary, and Henry. TIrey nil die 
before the father, John leaving two children, Maiy three, and Henry four. After- 
wards A dies intestate, leaving those nine grandchildren and no dcacendant of any 
deceased grandchild. Each of his grandchildren shiillhave on«-iiinth- 

(b.) But if Henry has died leaving no child, then the whole is equally divided 
between the intestate’s five grandchildren, the children of John and Map’. 

(c.) A has two children, and no more ; John and Mary. John dies before hia 
father, leaving his wife pregnant. Then A dies, leaving Mary surviving him, and 
in due time a child of John is born. A's property is to be equally divided between 
Mary and such posthumous child. 

32. In like manner the property shall go to the surviving lineal de- 
Where intestate has left scendants who are nearest in degree to the intestate-, 

only great-grandchildren or where they are all in the degree of great-graiid- 
rcmoter lineal descendants. children to him, or are all in n more remote degree, 

33. If the intestate has left lineal descendants who do not all stand in 

the same degree of kindred to him, and the per- 
Where intestate leav^ sons through whom the more remote are descend- 
sam? irindre^d to ©d from him are dead, the property shall be divided 

him and those throu^ whom into such a number of equal shares as may corre- 
tte more remote descent are gpond with the number of the lineal descendants 
® ‘ of the intestate who either stood in the nearest 

degree of kindred to him at bis decease, or, having been of the'like degree of 
kindred to him, died before him leaving lineal descendants who survived him ; 

aud one of such shares shall be allotted to each of the lineal descend- 
ants who stood in the nearest degree of kindred to the intestate at his de- 
cease ; and 

one of such shares shall be allotted in respect of each of such deceased 
lineal descendants 3 and 

the share allotted in respect of each of such deceased lineal descendants- 
shall belong to the surviving child or children or more remote-lineal descend- 
ants, as the case may be j such surviving child or children or more remote 
lineal deceudants always taking the share which his or their parent or 
parents would have been entitled to respectively if such parent or parents 
had survived the intestate. 


lllustratiom. 

A had three children, John, Mary, and Henry j John died leaving. four 
children, and Mary died leaving one, and Henry alone survived the father. On the 
death of A intestate, one-third is allotted to Henry, one-tbird to John’s four 
children, and the remaining third to Mary’s one child. 

(b.) A left no child, but left eight grandchildren, and two children of a 

» divided into mine parts, one of which is 

Children •®aving four 

onn pWW \ 8 children dies leaving two children. Mary dies leaving 

Henry one-thM dies intestate. One-third of his property is allotted to 

5 four parts, one 

01 winch 18 allotted to each of John a three surviving cliildren and thn retnninincr 
iart u s,ndl, 4i,iM betTOn J„W» Iwo iimiowSaL. ' 
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ihi jTntesfate kds Uft no lineal .DeseeneHstnls, 1865 , 

34. Where an intestate has left no lineal descendants, the roles for the Act \0. 
^ulcH of dfett-ihation trhero tlistribution of his property (after deducting ^he 
^ntostato has left uo iinoal wi^dovr’s- sharei if he has left a widow) are as 
•descendants. ■ follows ; 

Whofe intestate’s father 3B. If the intestate’s father be living, he shall 
■bving. succeed to the property. 

36. If the intestate's father is dead, but the intestate’s mother is living, 

Where intestate’s father brothers or sisters of the in* 

dead, but his mother,' bro* testate living, and there is no child living of any 
thors, and sisters Uving. deceased brother or sister, the mother and each 
^ving brother or sister shall succeed to the property in equal shares. 

llluslralton. • 

A dips intestate, survived by his mother and two brothers of the full blood, 

John nnd Henry, and a aister Mary, who is the daughter of his mother, but not 
of his father. The mother takes one-fonrth, each brother takes one-fourth, and 
Mary, the sister of hiilf-hlood, takes one*fQurth. 

37. If the intestate’s father is dead, but the intestate’s mother is living. 

Where intestate's father any brother or sister, nnd the child or 

dead, and his mother, a bro- children of any brother or sister who may have 
thor or sister, and children in the intestate’s lifetime, are also living, 

Sste^^lWng**** ^ living brother or sister, 

’ ' and the living child or children of each deceased 

brother or sister, shall be entitied to the property in ‘equal .shares, such 
children if more than one) taking in equal shares only the shares which their 
respective parents would have taken if living at the intestate’s death. 

Illustration, 

A, the intestate, leaves his mother, his brothers John and Henry, and also one 
child of a deceased sister Mary, and two children of George, a deceased brother 
cf the half blood, who was the son of his father, but not of his mother. The 
mother takes one-fifth, John and Henry each take one-fifth, the • child of Mary 
takes one-fifth, nnd the two children of George divide the remaining one-fifth 
equally between them. 

38. If the intestate’s father is dead, but the intestate’s mother is living, 

-vyhar. f.ttinr brothiTs and sisters are all dead, but all or 

dead, and his mother and ohil- any of them have left children who survived the 
dron of any deceased brother intestate, the mother and the child or children of 
x»r sister living. deceased brother or sister shall be entitled to 

the property in equal shares, such children (if more than one) taking in equal 
shares only the shares which their respective parents would have taken if 
living at the intestate’s death. 

lllustratwn. 


A, the intestafp, leaves no brother or sister, but leaves his mother and one child 
X)t a deceased sister Mary, nnd two eliildven of a deceased brother George. The 
mother takes one-third, the child of Mary takes one-third, and the children of George 
divide tlm remaining one-third equally between them. • 

39. If the intestate’s father is dead, but the ' 
Whore intestate’s father, intestate’s mother is living, and there is neither 
de^, but his mother living, brother, nor sister, nor child of any brother or 
n^he",v "*"■ sister of the intestate, the property shall belong to 

the mother. 
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PART VII * 

Op Wills , and Codicils. 

Persons capable of making /C,46. Every person of sound mind and not a 

minor may dispose- of his property by will. - 

Explanation 1. — A tnarjried woman may dispose of by will any property 
which she could alienate by her own act during her life. 

Explanation 3. — Persons who are deaf, or dumb, or blind, are not hereby 
incapacitated for making a will if they are able to know vrhat they do by it. 

Explanatio7i 3. — One who is ordinarily insane may make.a will diu'ing 
an interval in which he is of sound mind. 

Explanation Jf^ — Ro person can make a will while he is in such a state 
of mind, whether arising from drunkenness, or from illness, or from any 
other cause, that he does not know what he is doing. 


llliiatrationa. 


(a-.) A can perceive what is going on in his immediate neighbourhood, and can 
answer familiar questions, but has not a competent understanding as to the nature 
pf his property, or the persons who are of kindred to him, or in whose favour it 
would be proper that he should make his will. A cannot make a valid will. 

(A) A executes an instrument purporting to be his will, but he does not under- 
stand the nature of the instrument, nor the effect of its provisions. This instrument 
is not a valid' will. • 

(c.) A, beiug very feeble and debilitated, but capable of exercising a judgment 
as to the proper mode of disposing of his property, makes n will. This is a valid 
will. 


Testamentary guardian. 


47. A father, whatever his age may be, may, 
by will, appoint a guardian or guardians for his 
child during minority. 

X48. a -will or any part.of a will, the making of which has been-caused 
wii • j- u ...j by fraud or coercion, 'or by such importunity as 
coercion, or importunity. takes away the free agency of the testator, is void. 


lUustralions. 


(a.) A falsely and knowingly represents to the testator that the testator’s only 
child is dead, or that bol-has done some undutiful act, and thereby induces the testa- 
tor to make a will in his (A's) favour ; such will has been obtained by fraud, and 
is invalid. 

(6.) A by fraud and deception prevails upon the testator to bequeath a legacy 
to him. The bequest is void. ' • 

(c.) A, being a prisoner by lawful authority, makes his will. The will is not 
invalid by reason of the imprisonment. 

(d.) A threatens to shoot B, or to burn his bouse, or to cause liim to be arrested 
on a criminarcharge, unless he makes a bequest in favour of C. B in consequence 
makes a bequest in favour of C. . The bequest is void, the making of it having been 
caused by coercion. 

• (e.) A being of suffioient intellect, if undisturbed by the influence of otliers. to 

make a will, yet being so much under, the control of B that he is not a free agent, 
makes a will dictated by B. It appears that he -\yould not have executed the will 
but for fear of B,. The will is invalid. 

(y.) A, being in so feeble a state of health as to be unable to resist importunity, 
is pressed by B to make a will of a certain purport, and does so merely to purclume 
peace, and in submission to B. The will is invalid. 

‘ ' * Of this Part, seotioris 46, 48, and 49, extend to the wills of Hindus, Jainas, Sikhs', snd 
Buddhists in the Lower Provinces and in the towns of Madras and Bombay. — Act XXI. of. 1870. 

O. 0. M.— 69 
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ffl') A beinff in such a state of hoalib as to bo capable of exeroising his own 
iudgment and volition, B uses urgent intercession and persuasion with him to induce 
. hinfto make a will of a certain purport. A in consequence of the intercession and 
persuasion, but in the free exercise of b s judgment and volition, makes his will in 
the manner recommended by B. The will is not rendered invalid by the interces- 

sion and persuasion of B. i* j 

(h ) A, with a view to obtaining a legacy from B, pays him attention, and 

flatters him. and thereby produces in him a capricious partiality to A. B, in con- 
sequence of such attention and flattery, makes his will, by which he leaves a legacy 
to A The bequest is not rendered invalid by the attention and flatter}' of A. 

. 49. A will is liable to be revoked or altered by the maker of it at any 
' ' ’ , , time when he is competent to dispose of his pro- 

altered. perty by Will. 


X 


PART VIII.* 

Of the Execution of Unprivileged Wills. 


50. Every testator, not being a soldier employed in an expedition or 
^ j engaged in actual warfare, or a mariner at sea, 

ion 0 unpnvi ego execute his will according to the following 

rules : — 

First . — ^The testator shall sign or shall affix his mark to the will, or it 
shall be signed by some other person in his presence and by his direction.' 

Second . — ^The signature or mark of the testator, or the signature of the 
person signing for him, shall be so placed that it shall appear that it was 
intended thereby to give effect to the writing as a will. 

Third . — ^The will shall be attested by two or more witnesses, each of 
whom must have seen the testator sign or affix the mark to the will, or have 
seen some other person sign the will in the presence and by the direction of 
the testator, or have received from the testator a personal acknowledgment 
of his signature or mark, or of the signature of such other person ; and each 
of the witnesses must sign the will in the presence of the testator,! but it 
shall not be necessary that more than one witness be present at the same 
time, and no particular form of attestation shall be necessary. 

)\ 61. If a testator, in a will or codicil duly attested, refers to any other 

Incorporation of papers by document than actually written, as expressing any 
reference. part of his intentions, such document shall be con- 

sidered as forming a part of the will or codicil in which it is referred to. 


PART IX. 

Op PsiviLEaED Wills. 


62- AS OgM . ey . bein g_ employ ed in an expedition^ or angagA in actual 
^rfare, or apy inariner. being a t sea, may, if he 

of his nronfirfiT -ii ag® of eighteen years, dispose 

• mentioned in the fifty-third section. 

Such wills are called nriviletrod -wiBn ^ 
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JlUistrations. 

(a.) A, tlio Burgeon of a regiment, is actually employed in an expedition. Ho 
is a soldier actually employed in an expedition, and can make a privileged will. 

(A) A is at ma in a meiuhant-sliip, of trMch he is pumer. He is a mariner, and, 
being at sea, can make a privileged will. 

(c.) A, a soldier seiwing in the field against insurgents, is a soldier engaged in 
actual warfare, and as such can make a privileged will. 

(d.) A, a mariner of a ship in the course of a voyage, is temporarily on shore 
while she is lying in harhoui'. He is, in the sense of the words used in this clause/ 
a mariner at sea, and can make a privileged will. 

(e.)' A, an admiral who commands a naval force, hut who lives on shore, and only 
occasionally goes on board his ship, is not considered as at sea, and cannot make a 
privileged will. 

(/.) A, a mariner serving on a military expedition, bnt not being at sea, is con-> 
sidered as a soldier, and can make a privileged will. 

Mode of making, and rules 63> Privileged wills may be in writing, dr 
for executing, privileged wills, may be made by word of mouth. 

, The execution of them shall be governed by the following rules ; — 

First — The will -may be written wholly by the testator, with his own 
hand. In such ease it need not be signed nor attested. 

Second. — It. may be written wholly or in part by another person, and 
signed by the testator. In such case it need not be attested. 

. ' Third — If the instrument purporting to be a w'ill is written wholly or 

in part by another person, and is not signed by the testator, it shall be cou'* 
sidered to bo his will, if it be shown that it was written by the testator’s 
directions, or that he recognized it as his will. 

If it' appear on the face of -the instrument that the execution of it in 
the manner intended by him was not completed, the instrument shall not,, 
by reason of that circumstance, be invalid, provided that his non-execution 
of it can be reasonably ascribed to some cause other than the abandonment 
■ of the testamentary intentions expressed in the instrument. 

Fowrih. — If the soldier or mariner shall have written instructions for 
the preparation of his will, but shall have died before it could be' prepared 
and executed, such instructions shall be considered to constitute his will. 

Fifth ,-^ — If the soldier or mariner shall, in the presence of two witnesses, 
have given verbal instructions for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but he shall have died before 
the instrument could be prepared and executed, such instructions shall be 
considered to constitute his will, although they may not have been reduced 
into writing in his presence, nor read over to him. 

Sixth. — Such soldier or mariner as aforesaid may make a will by word of 
mouth by declaring his intentions before two witnesses present at the same 
time. 

Seventh. — A. will made by word of mouth shall be null at the expiration 
of one month after- the testator shall have ceased to be -entitled to make a 
' privileged will. 

. ' PART X. 

Op'thb A'ftestation, Revocation, Alteration, and Revival op Wills. 

54. A will shall not be considered as insufficiently attested by reason of 

Effect of gift to attesting any benefit thereby given, either by way of bequest 
witness. or by way of appointment, to any person attesting 

it, or to his or her wife or husband ; 
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1865 V/ "but the bequest or appointment shall be void so far as concerns tho 
person so attesting, or the wife or husband of such person, or any person 





Act 10. claiming under either of them. 

Explanation. — A legatee under' a will does not lose his legacy by attest- 
ing a codicil which confirms the will. 

X 55 No person, by reason of interest in, or of his being an executor of, 

■ \itness not disqualified by ^ will, is disqualified as a 

interest or by being executor, cution of the will or tO piove the ^alldlty 01 1 1 

valadity thereof.* 

56. Every will shall be revoked by the marriage of the maker, pcept a 
Eevocation of will by testa- will made in exercise of a Powor of appointment, 
tor’s marriage. when the property over which the powci or ap- 

pointment is exercised would not, in default of such appointment, pass to his 
or her executor or administrator, or to the person entitled in case of intestacy. 

Explanation. — Where a man is invested with power to determine the 
Power of appointment dj,-. disposition of property of whicli he is not the owner, 
ned?''''"~“"' jg gai(j |;o have power to appoint such property. 

No unprivileged will or codicil, nor any part thereof, shall be ro- 
Revocation of unprivileged voiced otherwise Uian\by marriage, or ?by another 
will or codicil. will or codicil, or^3’ some writing declaring an in- 

tention to revoke the same, and executed W the manner in w’hich an^ipvivi- 
leged will is hereinbefore required to be executed, or by(ihe burning,*; tearing, 
or/otherwise destroying the same by the testator or by some person in his 
presence and by his direction, with the intention of revoking tho same. 

llUisU'alions. 

(a.) A has made’an unprivileged will ; afterwards A makes another unprivileged 
will wliicli purports to revoke the first. This is a revocation. 

(6.) A lias made an unprivileged will, Aflerwiivds, A, being entitled to make 
a privileged will, makes a privileged will, which purports to revoke his unprivileged 
w.ll, Tliis is a revocation. 

58. No obliteration, interlineation, or other alteration made in any un- 
Effect of obliteration, inter- Privileged will after the execution thereof, shall 
Hneation, or alteration in un- have any effect, except SO far as the words or menn- 
privileged will. ^ j^g ^jjg thereby rendered 

illegible or undiscernible, unless such altej’ation shall be executed in like 
manner as hereinbefore is required for the execution of the will ; save that 
the will, as so altered, shall be deemed to be duly executed if the signature 
of the testator and the subsci-iption of tho witnesses be made in tho 'tuargin 
or on some other part of the will opposite or near to such alter.ation, oi^at 
tJie foot or end of or opposite to a memorandum referring to sucli alteration 
and written at the end or some other part of the will. ’ 

)V69. A privileged will or codicil may bo revoked by the testator, byfan 

■ wl unprivileged will or codicil, or b 3 ^any act express- 

isn r intention to revoke it, and accompanied with 

su^ formalities as would be^sufficieiit to give validity to a privileged will or 
byJlhe burningirtearing, ortptherwise destroying tho same by the testator or 

of 
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Explanation . — In ordei* to tlio, revocation of a privileged will or codicil 
by an act accompanied with such formalities as would be sufficient to give 
validity to a privileged will, it is not necessary that the testator should, at 
the time of doing that act, be in a situation which entitles him to make a 
privileged will. 

60. No unprivileged will or codicil, nor any part thei’eof, which shall 
. ... . be in any manner revoked, shall be revivedother- 

.....valof unpnvilogcdwill. the _ re-execution thereof, or by .a 

codicil executed in manner hereinbefore requited, and showing an intention 
to revive the same ; 

and when any will or codicil which shall be partly revoked, and after- 

Estent of revival of will or evoked, shall be revived, such revival 

codicil partly revoked and shall not extend to SO much thereof as shall have 
afterwards wholly revoked. been revoked before the revocation of the •whole 
thereof, unless an intention to the contrary shall be shown by the will or 
codicil. 
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Op the Construction op Wiles.* 


/ \ 61. It is not necessary that any technical words or terms of art shall 
‘ be used in a will, but only that t he wordin g sba.U, 

' ■ be^stichj,hatjjm iutentious.of J,he.testator^cau..,b^^ 

. known thejiefrora. 

/'\ 62. l^or the purpose brdefenuining questions as to what person or what 
Enquiries to determine prof ^ty is denoted by any words used in a will, 
questions as to object or a Oourt must enquire into every material fact 
subject of will, relating to the persons who claim to be interested 

under such will, the property avIucIi is claimed as the subject of disposition, 
the circumstances of the testator and of his family, and into every fact a 
knowledge of which may conduce to the right application of the words which 
the testator has used. 

Ilbistrations. 


(a.) A, by his will, bequeaths 1,000 rupees to bis eldest son.-f or to his youngest 
grnndcliild, or to bis cousin Mury. A Court may make inquiry in order to ascertain 
to what person the desci'iption in the will applies. 

(b.) A, by his will, leaves to B “ his estate called Black Acre." It may be 
necessary to take evidence in order to nscerinin what is the subiect-malter of the 
bequest ; that is to say, what estate of the testator’s is called Black Acre. 

(c.) A, by his will, leaves to B “the estate wl)ich he purchased of C.” It 
may bo neces.sary to take evidence in order to ascertaiu what estate the testator 
purchased of C. 

X\ 63. Where the Avords used in the will to designate or describe a legatee. 
Misnomer or niisdescriptiou or a class of legatees, sufficiently show Avliat is 
of object. meant, an error in the name or description shall 

not prevent the legacy fi'om taking effect. ■ 

A mistake in the naine of a legatee may he corrected by a description of 
him, and a' mistake in the description of 'a legatee may be corrected by 
the name. 


• Of this Part, sections 61—77 (Ijoth iiioiusivo) apply to the wills of Hindrfs, &c., in the 
Lov/er Provinces and iu the town of Madras and Boi'nbay. — Act XXI. of 187.0. 
t See Act XXI. of JS70,'!i. 8. 
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Illustrations. 


(a.') A beqaeaths a legacy “ to Thomas, the second son* of his brother John.*' 
The testator has an only brother, named John, who has no son named Thomas, but 

has a second son whose name is William. William shall have tlje legacy. 

1 A bequeaths a legacy “ to Thomas, the second son of Ins brother John.’ 
The Water has an only brother, named John, whose first son is named Thomas, 
and whose second son is named William. Thomas shall have the legacy. 

fc ) The testator bequeaths his property “ to A and B, the legitimate children* 
of 0.’ C has no legitimate child, hut has two illegitimate children, A and B. The 
bequest to A and B takes effect, although they are illegitimate. 

(d.) The testator gives his residuary estate to bo divided among “his seven 
childW.”* and, proceeding, to enumerate them, mentions six names onlj’. This 


one twice over, omitting another altogether, 
shall take a share with the others. 

(/. ) The testator bequeaths “ 1,000 rupees to each of the three children® of 
A.” At the date of the will, A has four children. Each of these four- children' 
shall, if he survives the testator, receive a legacy of 1,000 rupees. 

V 

' /\64. Wliere any word material to the full expression of the meaning- 
When words may be sup- bas been omitted, it may be supplied by the con- 
plied. text. 

Illustration. 


The testator gives a legacy of “ five hundred ’’ to his daughter A, and a legacy 
of “five hundred rupees” to his daughter B. A shall take a legacy of five hundred- • 
rupees. 

f\ 65. If the thing which the testator intended to bequeath can be suffi- 

Eojectionof erroneous par- pie^^ly identified from the description of it given 
ticuiars in description of 111 the will, but some parts of the description do* 
subject. not apply, such parts of the description shall be- 

rejected as erroneous, and the bequest shall take effectr 


Illustrations. 

(a.) A bequeaths to B “ his marsh-lands lying in L, and in the occupation of 
X.” The testator had marsh-lands Ij-ing in L, but bad no marsli-lands in the occu- 
pation of X. The words “in the occupation of X” shall be rejected as erroneous,- 
and the mash-lands of the testator lying in L shall pass by the bequest. 

(6.) The testator beqaeaths to A “his zamfndarfof Rainpur.” Ho had an estate- 
at Bampur, but it was a tSluq, and not a zainindari. The taluq passes by this 
bequest. 

/\ 66. If the will mentions several circumstances as descriptive of the- 
When part of description *bing which the testator intends to bequeath, and' 
may not be rejected as erro- there is any property of his in respect of wdiich 

all those circumstances exist, the bequest shall bo 
considered as limited to such property, and it shall not be lawful to reject 
any part of the description as erroneous, because the testator had other pro- 
perty to which such part of the description does not apply. 

Explanafio7i.~ln judging whether a case falls within the meanintr of 
this section, any words which would be liable to rejection under the si.vty- 
fifth section are to be considered as struck out of the will. 


* Sec Act XXI. of 1670, s. 6. 
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. Illustrations. 

f • » 

(a.) A bequeaths to B “Ms marsh-lands lying in L, and in tlie occupation o£ 
X.” The testator had marsh-lands lying in L, some of which were in the occupation 
of X, and some not in the occupation of X. The bequest shall be considered as 
limited "to such of the testator’s marsh-lands lying in L as were in the occupation of X. 

(6.) A bequeaths to B “ his marsh-lands lying in L, and in the occupation of X, 
'Comprising 1,000 bighis of lands.” The testator had marsh-lands lying in L, some 
■ of which were in the occupation of X, and some not in the occupation of X. The 
measurement is wholly inapplicable to the marsh-lands of eitlier class, or to the 
whole taken together. The measurement shall be considered as struck out of the 
will, and such of the testator’s marsh-lands lying in L as were in the occupation of 
X shall alone pass by the bequest. 

V '67. Where the words of the will are unambiguous, but it is found by 
■^Extrinsic evidence‘''admi8. extrinsic evidence that they admit of applications, 
sible in. case of latent am- one only of which can have been intended by the 

testator, extrinsic evidence may be taken to show 
which of these applications was intended. 


1865. 
Act 10. 


Illustrations. 

(a.) A man, having two cousins of the name of Mary, bequeaths a snm of money 
to “ his cousin Mary.” It appears that there are two persons, each answering the 
description in the will. That description, therefore, admits of two applications, only 
one of which can have been intended by the testator. Evidence is admissible to 
show which of the two applications was intended. 

(5.) A, by his will, leaves to B “ his estate called Snlt4npur Khurd.” It turns 
out that he had two estates called Sultanpur Ehnrd. Evidence is admissible to show 
which estate was intended, "i. 

Extrinsic evidence inadmis- X Where there is an ambiguity or deficiency 
sible in cMea of patent am^ on \ho face of the will, no extrinsic evidence as to 
bignity or deficiency. ^ intentions of the testator shall be admitted. 

Illustrations. 


(a.) A man has an aunt Caroline and a cousin Mary, and has no aunt of the 
name of Mar}'. By his will ho bequeaths 1,000 rupees to “ his aunt Caroliue*' and 
1,000 rupees “ to his cousin Mary,” and afterwards bequeaths 2,000 rupees to “ his 
before-mentioned aunt. Mary.” There is no person to whom the description given 
in the will can apply, and evidence is not admissible to show who was meant by 
“ his before-mentioned aunt Mary.’’ The bequest is therefore void for uncertainty 
under seventy-sixth section. 

(h.)- A bequeaths 1,000 rupees to , leaving a blank for the name of the 

legatee. Evidence is not admissible to show what name the testator intended to 
insert; 

(c.) A bequeaths to B rupees, or his estate of ." Evidence is not 

admissible to show what sum or what estate the testator intended to insert. 

y\69. The meaning of any clause in a will is to be collected from the 
Mining of clause to be entire instrument, ahd all its parts are' to be con- 
collected from entire will. strued with -reference to each other ; and for this 
.purpose a codicil is to be considered as part of the" will. 

Illustrations. 


(a.) The testator gives to B a specific fund or property at the death of A, and • 
by a subsequent clause gives the whole of his property to A. The effect of the 
sevenil clauses taken together is to vest the specific fund or property in A for life, 
and after his decease in B ; it appearing from the beqnest to B that the testator 
meant to use, in a restricted sense, the words in which he describes what he gives to A. 

(Z».) Where a testator, having an estate, one part of which is called Black Acre, 
bequeaths tlie whole of his estate to A, and in another part of his will bequeaths 
-Black Acre to B, the latter bequest is to be read as an exception out of the first, as 
if he had said, “I give Black Acre to B, and all the rest of my estate to A.” 
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70. General words may be nnders<ood in a restricterl sense where it may 
Ije collected from the will that the tcst.ator meant 
to u.se them in a restricted sense ; and words may 
be niidenstood in a wider sense lh.in tliat which 
they usually bear, where it may he collecbed from 
will that the testator meant to use them in such 


W'hcnwortjs may bo undoi^ 
stood in rcsti’jctod senso, and 
when in sonso wider than 
n.stifll. 

the other words of the 
wider sense. 


lllustralioiis. 


(o.) A testator gives to A “ Ins farm in the occupation of B,” and to C “all his 
tnavsh-lands in L.” Part of the faun in the occupation of B consisls of marsh-lands 
in L, and the testator iilao has other marBh-land< in L. The general words, “ all his 
marsh-lands in L," are vcaivicted by the gift to A. A takes the whole of the farm 
in the occupation of B, including that portion of the farm which consists of inarsh- 
lands in L- 

(6.) The testator (a .sailor on ship-board) bcqitcathcd to his mother his gold ring, 
buttons, and cheat of clotlic.s, and to his friend A (a sliip-mate) his red box, clasp- 
knife, and all thing.s not hoforo bequeathed. The testator’s share in a house docs 
not pass to A under this beqiie.'.t. 

(c.) A, by his will, bequeathed to B all his houBehold-furnilnre, plate, linen, 
china, books, pictwveR, and all other goods of whatever kind ; and afterwards be- 
queathed to B a svwcified part of his property. Under (ho lirst bequest. B is en- 
titled onl5' to such articles of the testator’s ns are of the same nature with tho 
articles therein oniinicrated. 


\/ 

71. Where a clause is susceptible of two meanings, accorrliijg to one of 
■Which of two possible eon- which it has some effect, and according to the other 
struotions preferred. it can have none, the former is to he preferred. 

No part rejected if it can /\ 72. No part of a will is to he rejected ns 
bo reasonably construed. destitute of meaning if it is possible to put a rea- 
sonable construction upon it. 


f ' . 73, If the same words occur in different parts of the same will, they 
Interpretation of words ro- must be taken to have been used everywhere in 
peated in different parts of the same sense, unless there appears an intention 
7* . ■ to the contrary. 

X 

■^ \ 74. The intention of 'the testator is not to be sot aside because it 
Testator’s intention to bo cannot take effect to the full extent, but effect is 
effootuatod as far as possible, be given to it as far as possible. 


lUvstration, 


The testator, by a will made on his death-bod, bequeathed ‘all his property to 
C D for life, and after his decease to a certain ho.spitni. The intention of tho testator 
cannot take effect to its full extent becatiso the gift to the hospital is void under the 
hundred and fifth section, but it shall take effect so far ns regards the gift to 0 D. 

/\ 76. Where two clauses or gifts in a will are irreconcilable so that they 

The last of two inoomstont canuot possibly stand togethev, the last shall nro- 
clauses prevails. Yail, • o i 

Jllusirations. 


« I testator, by tho first clause of liis will, leaves his estate of Ramnnear 

to A, and, by the last clause of his will, loaves it “ to B and not to A ” JB shall 
nave it. 

(h.) If a man at the commcncomenl of his will gives hie house to A. and at 
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Will Or bequest void for un- 76. - A will or bequest not expressive of any 
certainty. definite intention is ■ void for uncertainty. 

Illustration. 

- If a Icetator says, " I bequeath goods to A ; ” or, “ I bequeath to 'A or, 
“ I leave to A all the goods mentioucd in a schedule," and no Kchedule is found ; or, 
*' I bequeath * money,’ ‘ wheat,’ ‘ oil,’ ” or the like, withnut saying how much, this 
i8^y)id. I 

- /\77. The description, contained in a will, of property, the subject of gift, 
.Words' describing subject uuless a contrary intention appear by the 

refer to property answering will, be deemed to refer to and convprise the pro- 
description at tosUtor’a death, perty answering that description at the death of 
• the testator. 

78. ITiiless a contrary intention shall appear by the will, a bequest of 
Power of appointment oso- the estate of the testator shall be construed to 

cuted by general bequbst. include any property which he may have power to 
appoint by will to any object he may think proper, and shall operate as an 
execution of such power ; 

and a bequest of property described in a general manner shall be con- 
strued to include any property to which such description may extend, which 
he may have power to appoint by will to any object he may think proper, 
and shall operate as an execution of such power. 

79. Where property is bequeathed to or for the benefit of such of cer- 

Implied gift to objects of objects as a specified person shall appoint, 

powev in default of appoint- or for the benefit of certain objects in such pro- 

portions as a specified person shall appoint ; and 
the will does not provide for the event of no appointment being made ; if the 
power given by the will be not exercised, the property belongs to all the 
objects t)f the power in equal shares. 


Illustration. 

A, by his will, bequeaths a fund to his wife for her life, and directs that at her 
doatl) 1t shall be divided among bis children in such proportions as she shall appoint. 
Tl)e widow dies witliout having made any appointment. The fund shall be divided, 
equally among the children. 


80. Where a bequest is made to the "heirs,” or "right heirs,” or 
u t t, • « fe “ relations,” or " nearest relations,” or " family,” 
of^pa*l-£ur pereon”’without or " kindre'S,” or " nearest of kin,” or " next-of- 
qualifying terms. kin,” of a particular person, without any quali- 

fying terms, and the class so designated forms the direct and independent. 
object of the bequest, the property bequeathed shall bo distributed as if it 
had belonged to such person, and he had died intestate in respect of it,, 
leaving assets for the payment of his debts independently of such property,. 

, Illustrations, 

(a.) A leaves his property ” to his own nearest rela,tions.” - The property gooe 
to those who wmnld be entitled to it if A bad died intestate, leaving assets for the 

payment of bis debts independently'of Such pioparty. , 

■ Cb.) A bequeaths 10,000 rupees " to B for bis life, and after the death of B, to 
his own ri»ht heirs.” The legacy after B’s death belongs ffo those'who would be 
enUtled to”it if it had formed' part of A's unbequeat’hed property. , , , . 

(c.l A leaves iiis property to .B fbiit if B «lies helorc .'Inm, to,-B a inext-of-kin 
-B dies .before A ; the property devolves as if it had belonged to B, and he had died 
intestate, leaying' assets for the payment of his debts independently of sutffa 
property; 

ft O- 
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• -1'865. f<7.) A leoves lO.OOOvnppps •“■to B for his life, and after his deceafle, to fhe heirs 

L of C.” The legacy goes as if itimd belonged to 0, and he had died intestate, Icav- 

!Act-IO. ing assets for the payment of his debts independently of the legacy. 

SI. Where a bequest is made to the “ representatives,” or “legal repre- 
f + ^1 + . «entatives,” or “ personal representatives,” or exe- 

ti^B,'^“&c.,>o°fparSafper- outors or administrators” of a particular .person, 
son. ’ and the class so designated forms the direct and 

independent object-of the bequest, the property bequeathed shall be distri- 
buted as if it had belonged to such person, .and he had died intestate in 
respect of it. 

IlhiHiraiion. 


A bequest is 'made to tbe “legal l•epreBpntativcB”.of A. A liafi died infoBlato 
and insolvent. B is his administrator. B is entitled to receive (he legacy, and sliiill 
apply it in tlie -first place to the discharge of such part of A’s •debts ns may roinnin 
-unpaid : if there he any surplus, B hhall pay it to those persons -who at A’s death 
■would have been entitled to receive nn 3 - property of A’s which 'might .remain after 
.paj’ment-of his debts, or to the reproaeutatives of such persons. 

X 82. Whei'e property is bequeathed ‘to any person, he is -entitled to tit e 
•Bequest without words of whole interest of the testator therein, unless it 
.limitation. appears from the will that only a restricted -inl.rn’- 


V' 


est was intended for him.^ 


83. Where property is bequeathed to a person, with a bequest in tbe 

alternative to another person or to a class of -per- 
eques in -a m-na ive. sons j if a contrary intention doos not 'appear ‘by 
'the will, tbe legatee first named .shall be entitled to the legacy, if he be alive 
■•at the time wlien it takes effect ; but if he be then dead, thepenson or class 
of persons named in the second branch of the alternative shall take the 
legacy. 


Jlhistralicns. 


f 


(a.) A bequest is made to A or to B. A siirvivoslho testator. B takes nothing, 
(i.) A bequest is made to A or to B. A dies after the date of the will, and 
before the testator. The legacy goes to B. 

(c.) A bequest is made to A or to B. A is dead afthe date of the will. Tlic 
-legacy goes to B. 

(d.) Property is bequeathed to A or his heirs. A survives the testator. A takes 
•the property absolutely. 

(fl.) Propertj’ is bequeathed to A or his nearest of kin. A dies in the lifetime 
J'"® testator. TTpon the death'of the testator, the bequest to A’s nearest of kin 

n I” bequeathed to A for life, and after his death to B or his heirs. 

♦ testator. B dies in A’s lifetime. Upon A’s'death the bequest 

to the heirs of -B takes effect. 


n is bequeathed to A for life, and after his death to B or his heirs. 

A flurvives the testator. Upon A’s death the be- 
quest to tlie heirs of B takes -effect. 


84. Where property is bequeathed to a person, and %vx)rds are added 
Effect of words describing which describe a class of persons, but do not denote 

them as direct objects of a distinct and indepeu* 

. f f 4 .V . . . , person is entitled 'to the whole iu- 

:cerest ot the testator therein, unless a contrary intention appears by the will. 


Provinces and°in*th^towns of Hindus, &c., in the Lowe 

oo aim in t,ne towns of Madras and Bombay.— Act XXI. of 1870. 
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Consitructidn of terms. 


Illustrations. 

(a.) A bequest is made — 

to A and itis children, 

to A and his children by his present wife^ 

to A and his lieirs, 

to A and the heirs of his body, 

to A and the tieirs male of his body, 

to A and tlie heirs female of his body,. 

to A and his issue, 

to A and his family, . ' 

to A and his descendants, 

to A and liis representatives, 

to A and hia personal representatives, 

to A,- his executors, and administrators. 

In each-of these cases, A takes the whole interest whieli the testator had in the- 
property. 

(6.) A bequest is made to A and his brothers. A and his brothers are jointly 
entitled to the legacy. 

(c.) A bequest is made to A for life, and after his death to Iiis issue. At the- 
death of A the property belongs in equal shares to all persons who shall then answer 
the de.scri^tion of issue of A. 

X 85. Where a bequest is made to a class of persons under a general de- 
Bi^uest to class of persons seription only, no one to whom the words of tlie 
under general description description are not in their ordinary sense appli- 
^ ■ - - cable shall take the legacy. - • 

86. The word “ children” in a will applies only 
to lineal descendants in the first degree ; 

the word “grandchildren” applies only to lineal descendants in the second' 
degree of the person whose “ children” or “ grandchildren” are spoken of j 

the words “ nephews” and “ nieces” apply only to children of brothers-or 
sisters ; ' ’ 

■ the words “cousins,” or “first cousins” or “ cousins-german,” apply only 
to children of brothers or of sisters of the father or mother of the pei’suu 
whose “ cousins,” or first cousins,” or “ cOusins-german," are spoken of ; . 

the words “ first cousins once removed” apply only to children of cousins- 
german, or to cousins-german of a parent of the person whose “ first cousins 
once removed” are spoken of ; 

the words “ second cousins” apply only to grandchildren of brothers or 
of sisters of the grandfather or grandmother of the person whose “second 
cousins” are spoken of ; 

the words “ issue” and “ descendants” apply to all lineal descendants 
whatever of the person whose “ issue” or “ descendants” are spoken of. 

.Words expressive of collateral relationship apply alike to i-elatives of 
full and of half blood. 

All words expressive of relationship apply to a .child in the womb who 
is afterwards born alive. 

87. In the absence of any intimation to the contrary in the will, the 
^ ‘ terms “ child,” “ son,” or “ daughter,” or any word 

which expresses relationship; is to be understood 
relatives, or, failing such, re- as denoting only a legitimate. -relative, or, where 
latives reputed legitimate, there is' no such legitimate relative, a person who 
has acquired, at the date of the will, the reputation of hieing such relative. 

Jllustrationg. 

(o.) A, having three children, B, 0, and D, of whom B and C are legitiinafe, 
and D is illegitimate, leaves his property to be equally, divided among “ his 
childrc'n.” The property belongs to B and C in equal shares, to the exclusiuu of D. 
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(h 'S A having a niece of illogititnatc hirtl., who hne acnnircl the repntnlion 
-f being bis niece, and having no legitimate ntece, bequeaths a euni ot monej to 

Aftt to hia niece. The illegitimate niece is entitled to the legacy. 

Act lO. hie mece. ^ l,j„ children, and na.nod as one of them 

B i,; i. B«.n tak« » shar. 

in the letrnev alone with the legitimate children. , , , , r, 

Vdf Heaves a legacy to the “ children of B.” B is dead and has left none 
but megitirnate children. All those who had, at the date of the will, acquired the 
reputation of being the children of B, are objects of the gift. 

(c ) A bequeathed a legacy to “ the children of B. B never had any It-l-'jl'* 
m&te child. 0 and D had, at the date of the will, acquired tl»e reputation of being 
children of B. After the date of the will, and before the death of the “ 

and F were born, and acquired the reputation of being children of B. Only O nuti 

D are objecta of the bequest. ..... . * i 

( f.) A makes a bequest in favour of his child hy a certain woman, not Ijis 
wife. B has acquired, at the date of the will, the reputation of being the child 
of A by the woman designated. B takes the legacy. • 

(p.) A makes a bequest in favour of his child to be born of a woman, who 
never becomes his wife. The bequest is void. 

(h.) A makes a bequest in favour of the child of which a certain woman, not 
married to him, is pregnant. The bequest is valid. 

t ' 


' V. 88.* Where a will purports to make two beque.sts to the same person, 
Rules of construction whore and a question arises whethor the testator intemjed 
will purports to make two to make the second bequest, instead of, or in addi- 
hequests tO same person. first ; if there is nothing in the will to 

show what he intended, the following rules shall prevail in determining the . 
construction to be put upon the will : — 

First . — If the same specific thing is bequeathed twice to the same 
legatee in the same will, or in the null and again in a codicil, he is entitled 
to ^^eceive that specific thing only. 

^ Second . — Where one and the same will or one and the same codicil 
purports to make, in two places, a bequest to the same person of the same 
quantity or amount of anything, he shall be entitled to one such legacy 
only. 


Third . — Where two'legacies of unequal amount are given to the same 
person in the same wil],*or in the same codicil, the legatee is entitled to both. 

^ Fourth . — Where two legacies, whether equal or unequal in amount, are 
given to the same legatee, one by a will and the other by a codicil, or each 
by a different codicil, the legatee is entitled to both legacies. 

Explanation.— In the four last rules, the word " will” does not include 
a codicil. 


JllnstraUons, 

ten shares, and no more, in the Bank of Bengal, made his will, 
tliP Bink n?R rfl o commencement the words, » I bequeaih mv ten shares in 
words « aL nS, After other bequests, the will concludes with the 

Smiv ^ ^ bequeath my ten shares in the Bank of Bengal to B.” B is entitled 
simply to receive A's ten shares in the Bank of Bengal. « " 

the diamond S wWeh was given him by B. bequeathed to 0 

will and therebv gt''enium by B. A afterwards made a codicil to his 

which was niven otlier legacies, he bequeathed to C the diamond ring 

was given to A by B. ^ i^othms except the diamond ring which 


This section, and sections 89-103 {both inclusivo), apply to the wills of Hindus, &c., 
>wns of Madras and Bombay.— Act XXL.of 1870. 


a uiSBBcwon, ana sections 89- 
tno Lower Provinces and in tho tor 



SUCCESfilOIS ACT. ;477 

.(c.) A, by his will, bequeaths to B tho sura of 5,000 rupees, and afterwards, in 1865. 

the same will, repeals .the bequest in the same words. B is entitled te ope leo-acv ‘ ^ 

of 6,000 rupees onl 3 \ ' ' ^ o j 

(<7.) A, by his will bequeaths to B the sum of 5,000 rupees, and afterwards, b}' 
tho same will, bequeatiis to B the sum of 6,000 rupees. B is entitled to 11,000 
rupees. - . > r 

(c.) A, bjr his will, bequeaths to B 5,000 rupees, and bj* a condicil to the will 
he bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees. 

(f.) A, by one codicil to his will, bequeaths to B 6,000 rupees, and, by another 
condicil, bequeaths to him 6,000 rupees. B is entitled to receive 11,000 rupees. 

, (. 9 '^ A, bj’ his will, bequeaths “ 600 rupees to B because she was his nurse,’* 

and in another part of the will bequeaths 600 rupees to B “ because she went to 
England with his children." B is entitled to receive 1,000 rupees. 

(7i.) A, by his will, bequeaths to B tho sum of 6,000 rupees, and also, in.another 
part of the will, an annuity of 400 rupees. B is entitled to both legacies. 

(i.) A, hv his will, bequeatbs to B the sum of 5,000 rupees, and also bequeaths 
to him the sum of 5,000 rupees if he sliuil attain the age of 18. B is entitled ab- 
solufely to one sum of o’, 000 rupees, and takes a contingent interest in pnother sum 
of 5,000 rupees. 

X 89. A residuary legatee may bo constituted by any words -that show .an 

Constitution of rosiduari' intention on the part of the testator that tho per* 
logatco. son designated shall take the surplus or residue of 

his property. 


IlluEtrations. 

' (a.) A makes her will, consisting of several testamentarj,' papers, in one of which 
are contained the following words ; " I think there will he something left, after .all 
funeral ospeusca, &c., to 'give, to B, now at school, towards equipping him to any 
profession Itc may hereafter be appointed to.” B is constituted residuary legatee. 

( J.) A makes bis will, with tuc following passage at the end of it t “ I believe 
thero.will be found sufficient in my banker’s hands to defray and discharge my debts, 
which 1 iicrcby desire B to do, and keep the residue for her own use and pleasure.” 
B is constituted the residual y legatee. 

(r.) A hrquoaths all his propertj’ to B, except oertain stocks and funds, .which 
he bequeatiis to (J. B is the residuary legatee. 

y\ 90. Under a residuary hcqOest, the legatee is entitled to nil .property 
Property to which residuary belonging to the testator at the time of his death, 
logatco entitled. of which he has not made any other testamentary 

disposition which is capable of taking effect. 


lUuetyaiion. 

A, by his will, bcqncatbs certain legacies, one of which is void under the hun- 
dred and lifih section, and another lapses bj' the death of the legatee. He bequeatiis 
the residue of his propert 3 ' to B. After the date of his will, A purchases a zamin- 
dari, which belongs to him at the time of his death. B is entitled to -the two 
legacies and the zuinindari us part of the residue. 

X 91* If «■ legacy lie given in general terms, tvithout specifying the tipe '■ 
Timo of vesting of legacy 'vhen it is to be paid, the legatee has a vested 
in general terms. (interest in it from the da 3 i^ of the death of the 

testator, and if ho dies .without having received it, it shall pass to his repre- 
sentatives. 

y 92. If the legatee ijoes not survive the testator, -the legacy cannot take ' 
'' \ effect, but shall lapse and form part of the residue 

In what case legacy lapses, testator’s property, unless it appear by the 

■will that the testator intended that it should go to some other person. 

In order to entitle tho representatives of the legatee to receive the 
legacy, it must be proved, tjint b® survived the testator. 
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Illustrations. 

(a.) The testator bequeaths to B ** 500 rupees which B owes Imn.” B tlies 

before to" A and his children » A dies before the testator, or 

happLs to behead wlien the will is made. The legacy to A and his J >■«“ **J1»='^2’ 
(c.) A legacy is given to A, and in case ot his dying betorc the teslatoi, to B. 

A dies before the testator. The legacy goes to B. 

(d.) A stun of money is bequeathed to A for life, tind aftei his death to l». 

A dies in the lifetime of the testator ; B survives the testator. Ihe bequcbt to B 

(6.1 A sum of money is bequeathed to A on, his completing his eightt eiith 
vear.^ and in case ho should die before he completes his eighteenth ytt”) to B. A 
completes his eighteenth year, and dies in the lifetime of the testator, ihe legacy 
to A lapses, and the bequest to B does not take eircot. , no 

(/5 The testator and the legatee perished in the same shipwreck, llicic is 
no evidence to show which died iirst. 'Ihe legacy will lapse. 


Legacy does not lapse if 
one of two joint legatees die 
before testator. 


X 93. If a legacy be given to two persons jointly, 
and one of them die before the testator, the other 
legatee takes the whole. 


Illustration » 

The legacy is simply to A and B. A dies before the testator. B takes the 
legacy. 

X 94 But where a legacy is given to legatees in words tvhich show ( hat 
Effect of words showing the testator intended to give them distinct shares 
testatoi-’s intention to give of it, then if any legatee die before the testator, 
distinct shares. 2^ much of the legacy as was intended for him 

shall fall into the residue of the testator’s property. 

Illustration. 

A sum of money is bequeathed to A, B, and C, to bo equally divided among 
them. A dies before the testator. B and (J shall only takes so much us llic} would 
hpeljud if A hud survived the testator. 

X^95. Where the share that lapses is a part of the general residue 
When lapsed share goes as bequeathed by the will, that share shall go us 
undisposed of. undisposed of. 

Illustration. 

The testator bequeaths the residue of his estate to A, B, and 0, to be equally 
divided between them. A dies before the testator. His ouc-third of the residuo 
goes as undisposed of. 

f\ 96. Where a bequest shall have been made to any child* or other 
When he luest to testator’s ihieal descendant of the testator, and the legatee 
child or lineal descendant shall die in the lifetime of the testator, but any 

of his shall survive U.e tetatoj, 
• , . , , bequest shall not lapse, but shall take eJlect as 

It the death of thq legatee had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the will. 

Illustration. 

A makes his will, by which be bequeaibs a sum of money to his son® B for bis 
own absolute use and beneiit. B dies before A, leavine a son U who aurv.vel a 

.The mone/grs'^iV i>. widow d! 


^ ' * 


* Soo s. 6, Act XXL, IhJO, 
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97. Wlipve a bequest is made to one person for the benefit of another, 1865. 

Beqnest to A for benefit of the legacy does not lapse by the death, in the 

S docs,not lapse by A’s death. ' testator’s lifetime, of the person to whom the Acst 10. 
bequest is made. 

X 98. Where a bequest is made simply to a described class' of persons, \ 
Survivorship in cose of be- the thing bequeathed shall go only to such as shall be ' 

■quest to described class. alive at the testator’s death. 

Exception. — If property is bequeathed to a class of persons described as 
standing in a particular degree of kindred to a specified individual, but their 
possession of it is deferred until a time later than the death of the testator, 
by reason of a prior bequest or otherwise, the property shall at that time go 
to^ such of them as shall be then alive, and to the representatives of any of 
them who have died since the death of the testator. 

IllustraUons. 

(a.) . A bequeaths 1,000 rupees to “ the children* of B ” without saying when it 
is to be distributed among them. B had died previous to the date of the will, 
leaving three ■children, C, D, and E E died after the date of the will, but before 
the death of A. G and D survive A. The legacy shall belong to C and D, to the 
exclusion of the representatives of E. 

(h.) A bequeaths a legacy to tlie children® of B. At the time of the testator's 
death, B has no children. The bequest is void. 

(c.) A lease for years of a house was bequeathed to A for his life, and after 
his decease to the children* of B. At the death of the testator, B had two children 
living, 0 and D ; and he never had any other child. Afterwards, during the life- . 
time of Aj 0 died, leaving E his executor. D has survived A. D and E are jointly 
entitled to so much of the leasehold term as remains unexpired. 

(d.) A sum of monej' NVas bequeathed to A for her life, and after lier decease 
to the cliildren* of B. At the death of the testator, B Iiad two children living, C and 
D,‘and after tliat event, two children, E and Pj were born to B. C and E died in the 
lifetime of A, 0 having made a will, E having made no will. A J)aa died, leaving 
D and F surviving her. The legacy is to be divided into four equal parts, one of 
wbiob is to be -paid to the executor of C, one to D, one to the administrator of E, 
aud one to F. 

(e.) A bequeaths one-third of his Iand.s to B for his life, and after his decease 
to the sisters of B. At the death of the testator, B had two _ sisters living. C and D, 

•and after that event another sister E was born. C died during the life of B ; D and 
E have survived B. One- third of A’s lands belongs to D, E, and the representa- 
tives of C, in equal shares. 

(^f.) A bequeaths 1,000 rupees to B for life, and after his death equally among 
tbe children® of 0. Up to the death of B, 0 had not had any child. The bequest 
after the death of.B is void. „ » -n 

(g.) A bequeaths 1,000 rupees to “ all the children® born or to be born ®^ 

I to bo divided among them at the death of G. At the death of the testator, B has 
two 'childi'en living, jD and E. After the death of the testator, but in the lifetime 
■of G, two other children, F and G, are born to B. After the death of C, another 
■child is born to B. The legacy belongs to D, E, F, and G, to the exclusion of the 
after-born child of B. - , , » 

(ft.) A bequeaths a fund to the children* of B, to be divided . among them when 
the eldest shall attain majority.. At the testator’s death, B 

named G.- .He afterwards had two other children, named D and E.- E died, but G . 
and D were living when C attained majority. The fund belongs to G, Wie 

representatives of B, to the exclusion of any child who may be born to B after G a 

attaining majority. ' 


* See s. 6, Act XXI., 1870. 
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PART xir. 

Of Void Bkquests. 

A 99. Where a bequest is made to a person by 
a particular description, and tliere is no person in 
existence at the testator’s death who answers the 
description, the bequest is void. 

EKceplion.--l{ property is bequeathed to a person described as standing 
in a particular degree of kindred to a specified individual, but his possession 
of it is deferred until a time later than the death of the testator, by reason 
of a prior bequest, or .otherwise ; and if a person answering the description 
is alive at the death of the testator, or conies into existence bbtweon that 
event and such later time, the property shall, at such later time, go to that 
person, or, if he be dead, to his representatives. 


Bequest to person by parti- 
cular desoriptioii, who is not 
in osistonco at testators 
death 


lllvstralions. 

Co.) A bequeaths 1,000 rupees to the eldest son® of B. At thedoaHi of the 
testator, B bad no son. The bequest is void. 

(6.) A bequeaths 1,000 rupees to,B for life, and nflor his dentil to llic eldest 
son* of C. At the death of the te.stalor, C had no son. Afterwards, during llio 

life of B, a son is horn to G. Upon B’s death, the legacy goe-s to O’h son, 

(c.) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
son* of C, At the death of the testator, G had no sou ; afterwards, during the life 
of B, a son, named D, is horn to G. D dies; then B dies. The legacy goes to the 
representative of D. 

(d.) A bequeaths his estate of Greenacre to B for life, and at his decease to the 

eldest son* of G. Up to the death of B, G 1ms had no son. Tlie bequest to C’s 

eldest son is void. 

(c.) A bequentlis 1,000 rupees to the eldest son* of 0, to he paid to iiim after 
lire death of B. At the death of the testator, C 1ms no son, hnt a son is afterwards 
born to him during the life of B, and is alive at B's death. C’s .ion is ontilhd to 
the 1-^000 rupees. 

y^\100. Where a bequest is made to a person not in existence at the time 
Bequest to person not in of the testator’s death, subject to a prior bequest 
oxi.Ktence at testator’s death, contained in the will, the later bequest shall he 
su ijeot to prior equost. void, unless it comprises the wliolo of the remain- 
ing interest of the testator in the thing bequeathed. 


Illustrations. 


(a.) Property is beq.ueatlied to A for his life, and after his death to his eldest 
son* for life, and after the death of the latter to his eldest son. At the lime of the 
testator’s death, A has no son. Here the bequest to A’s eldest son is a beque.st to n 
person not in I'xistimce at the testator’s dahlli. It is not a bequest of the whole 
interest tlmt remains to the testator. The bequest to A’s eldest son for his life is 
void. 


(i.) A fund is bequeathed to A for his life, and after his death to his daughters. 
A survives the testator. A lias daughters, some of whom were not in existence at 
the testators death. The bequest to A’s daughters comprises th e whole interest 
is valid”^"'* ‘0 testator in the thing bequeathed. Tim bequest to A’s daughters 


r A for Ins life, and after his death to his daughters, 

wit a direction that it any of them marries under the age of eighteen, her portion 
shall be settl.-d, so, tlmt it may bdlotig to hersOlf for life, and may he divisible among 


* Sbo 8. 6, Act XXXI., 1870, 
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her ohi'Wren* after her death. A has no daughters living at the time of the testator’s 
death, hut has daughters horn afterwards who survive him. Here the direction for 
a settleiiienl has tlio effect, in the case of each daugiifer who marries under eighteen, 
of substituting for liie dhsolute bequest to hor te bequest to her merely for-her life; 
that is to say, a bequest to ‘a person not in existence at the time of tiie testator’s 
death of some'thing which is less than the whole interest that remains to the testator 
in the thing bequeathed. The direction to settle the fund is void. 


(rf.) A bequeaths a sum of money to B for life, and directs that, upon the death 
of B, the fund sliall be settled upon his daugthers, so that the portion of each 
daughter may belong to herself for life, and may be divided among her children® 
after her death. B has no daughter living at the time of the testator’s death. la- 
this case the only bequest to the daughters of. B is contained in the direction to 
settle the fund, and this direction amounts to a bequest, to persons not yet born, of 
a life-interest in the fund, that is to say, of something which is less than the whole 
Interest that remains to the testator in the thing bequeathed. The direction to settle 
the fund upon .the daughters of B is void. 


X 


101. No bequest is valid whereby the vesting of the thing bequeathed 

Buie against perpetuity. de\tiyed lieyond the lifetime of one or more 

persons living at the testator s decease, and tho 
minority of some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the thing bequeathed is to 
belong.. 


lUuttraiiont. 


(a.) A fund is bequeathed to A for his life, and after his death to B for'liis life, 
Bbd after B’s death to such of the eons® of B as shall first attain the age of 25. A 
and B survive the testator. Here the son of B who shiill first attain Uie age of 25 
may be a son born after the death of the testator ; such son may not attain 25 until 
niore than'18 years have elapsed from the death of the longer liver of A and B ; 
and the vesting of the fund may thus be delayed beyond the lifetime of A and B, 
and the minorit}^ of the sons of B. The bequest after B's death is void. 

,(5.) A fund is bequeathed to A for his life, and after his death to B for his 
life, and after B’s death to such of B’s sons* as shall first attaiu the age of 26. B 
dies in the lifetime, of the testator, leaving one or more sons In this case the 
sons of B are persons living at the time of the testator's decease,' and tjie time 
when either of them will attain 25 necessarily falls within his own lifetime. The 
bequest is valid. 

(e.) A fund is bequeathed to A for bis life, and after his death to B for his 
•life, with a direction that after B’s death it shall be divided amongst such of B's 
children* as shall attain the age of 18; but that, if no child of B shall attain that 
age, the fund shall go to C. Hero the time for the division of the fund must 
arrive at the latest at the expiration of 18 years from the death of B, a person 
. living at the testator’s decease. All the bequests are valid. 

(d.) A fund is beqileathed to trustees for the benefit of the testator’s daughters, 
■with a direction that, if any of them ‘marry under age, her share of the fund shall 
be settled so as to devolve after her death upon such of her chijdren® as shall attain 
the age of 18. Any daughter of the testator to whom the direction applies must 
be in existence at his decease, and any portion of the fund which 'may eventually 
be settled as directed niust vest not later than 18 years from the death of the 
daughter whose share it was. All these provisions are valid. - 

X' 102. If a bequest is made to a class of persons, with regard to some ®f 
, whom it is inoperative by reason of the rules 

m‘ky%S’ unTer contained in the two last preceding sections or 
rules iu aaotiouB 100 and 101. either of them, such bequest shall be wholly void, f 


186S. 
Act 10. 


* See s. 6, Act KXl., 1870. 
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- Jllustrations. 

(o') A fund is boqnoftflicd to A for life, ftod after Ills deatli to all hie cliildrco* 
who shall attain the ago of 25. A HMrvivcs ihe testator, amlhas Bonjo children 
•living at the testator’s death. Bach child of A’e leaving at the testator s death must 
•attain the age of 26 (if at all) within the limits allowed for a bequest. But A may 
•have children after the testator’s decease, some of whom may not nttain the age of 
;25 until more than 18 years have elapsed after the decease of A. The bequest to 
A’s children, therefore, is inoperative as to any child born after the testator s death ; 
and as it is given to all his children as a class, it is not good as to any division of 
that class, but is wholly void. 

ib.) A fund is bequeathed to A for his life, and after his death to B, C, D, and 
•all other tlte children® of A who shall attain llie age of 25. B, C, and D, are 
•childron of A living at the 'testator’s decease. In all other respects the case is the 
same as that eupposed in illustration (a). The mention of B, C, and D by naino, ‘ 
•does not prevent the bequest from being regarded as a bequest to a class, nud the 
•bequest is wholly void. 

\y 

A 103. Wliere a bequest is void by reason of any of the rules contained 
■ I j. •. 1 .... in the -three last preceding sections, any bequest 

.'failure of bequest void under contaiDod in the sauio will, and intended to take 
-seotion 100, 101, or 102. effect after or upon failure of such prior bequest, 

is also void. 


Illvslraiions. 


(a.) A 'fund is bequeathed to A for his life, and after his death to such of his 
■sons® as shall first attain the ago of 25, for his life, and after the decease of such 
non to B. A -nud B survive the testator. The bequest to B is intended to take 
effect after the bequest to such of the sons of A ns shall first attain the ago of 25, 
••which bequest is void under seotion 101. The bequest to B is void. 

(5 ) A fund is bequeathed to A for his life, and after his death to such of his 
•sons*’ as shall first attain the age of 25, and if no sun of A shall attain that age, to 
B. A and B survive the testator. 'I’ho bequest to B is intended to take ofFcct upon 
failure of the bequest to such of A’s sons* ns shall first nttain the ago of 26, which 
•bequest is void under section 101. The bequest to B is void. 

104. A direction to accumulate the income arising from any property 
Effect of direction for ac- shall ho void ; and the property shall be disposed 
•cumulation. of as if no accumulation had been directed. 

JSxcepiioji . — ^Where the property is imtnoveablc, or where accumulation 
is directed to be made from the death of the testator, tho direction shall bo 
valid in respect only of the income arising from the property within one year 
•next following the testator’s death ; 

and at the end of the year such property and income shall be disposed 
of respectively, as if the period during which the accumulation has been 
directed to be made had elapsed. 

lUmtrations. 


{a.) The will directs that the sum of 10,000 rupees shall be invested in Govern*- 
men. seciiTilies, and the income accumulated for 20 years, and that the principal, 
together with the aconniulations, shall then be divided between A, B, and C. A, B, 
and C, ai-e entitled to receive the sum of 10,000 rupees at the end of tho year from 
the testator 8 death. * ** 


a' ‘"tested, and the income ac 

nnif ^ ^ to him. A is entitled to 

receive 10,000 rupees at tho end of a year from the testator’s death. 


* See s. 6, Act XXI., 1870.'^ 
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(c.) The will directa that the rents of the farm of Snltjinpnr ahall be accutnn- 183&. 

lated for ten years, and that the accninnlation shalLbe then paid to the eldest son of 

A. At the death of the' testator, A has an eldest son living, named B. B ehsill Ao]b 10, 
receive at the end of one year from the testator’s death the rente which have’ancrned 
during the year, together with any interest which may have been insyde by investing 
them. 

(t?.) The v/iil directs that the .jenta of the farm of Sultdnpur shali ho aconmii* 
lated for ten years, and that the accumulations shall be then be paid to the eldest son 
of A. At the death of the testator, A has no son. The bequest is void. , . . . 

(c.) A bequeaths a sum of money to B,to be paid to him when he shall attain 
the age of 18, and directs the interest to be accumulated till be shall andve at that 
age. At A*8 death the legacy bcodinea vested In B ; and so much of the interest aS' 
is not required for bis maintenance and education is accumulated, not by reason of 
the direction contained in the will, but in consequence of B’s minority. 


• 106. No man having a nephew or niece or any nearer relative shall 
■ Bequest to religious or cha-~ have power to bequeath any property to religious 
ritable uses. charitable uses, except by a will executed not - 

less than twelve months before his death, and deposited within six montlis 
from its execution in some place provided by law for the safe custody of the 
.wills of living persons. 

■ - Illustration. 


A, having a nephew, makes a bequest by a will not executed nor deposited- 
required — 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of u -hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for tbe making of roads ; 

for the er,ection or support of & church ; 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the formation or snpport of a public garden. 

All these bequests arc void. 


xni.* 

Of tbs testzko of Lsoacies. 

106. Where, by the terras of a bequest, the legatee in not entitled 
' Date -of vesting of legacy to immediate possession of the thing bequeathed, a 
when payident or possesion right to receive it at the proper time shall, unless 
postponed. a contrary intention appears by the will, become 

vested in the legatee on the testator's death, and shall pass to the legatee’s 
representatives if he cties before that time and without having i-eceived the 
legacy. 

And in such cases the legacy is, from the testator’s death, said to be 
vested in interest. 

JSxplanation.— An intention that a legacy to any person shall not become 
vested in interest in him is not to be inferred merely from a provision whereby 
the payment or possession of the thing bequeathed is postponed, or whereby 
,a prior interest therein is bequeathed to some other person, or whereby tho 

*-.ThiB Part applies to IJie wlla of HindilB, &o., in the Lower Provinces and in the towns of 

Madras and Bombay,— Act of 1870. 
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income 
the time 


arising from the fund bequeathed ie directed to he accumulated until 
0 of payment arrives, or from a provision that, if a particular event 


Act 10. shall happen, the legacy shall go over to another person. 

IlhstratioftB. 

(a.) A bequeaths to R 100 rupees, to he paid to death of 0 Oo 

A'b death the legacy becomes vested in interest lu i>, uud if he dies before C, hie 
represeulalives are entitled to the legacy. 

(b.) A bequeaths to B 100 rupees, to be paid to him upon bis attamiog the age 
of 18. On A’s death the legacy becomes vested in interest in B. 

(c.) A fund is bequeathed to A for life, and after his death to B. On the tesls- 
tor’s death the legacy to B becomes vested in interest in B. 

(d.) A fund is bequeathed to A until B attains the age of 18, and then to B. 
The legacy to B is vested in interest from the testator’s death. 

(fi.) A bequeaths the whole of his property to B upon trust to pa}' certain debts 
out of the tnuoiue, and then to make over the fund to 0. At A’s death the gift to 
C becomes vested in interest to him. 

('/,) A fund is bequeathed to A, B, and G in equal shares, to he paid to them 
on their attaining the age of 18 respectively, with a proviso that, if all of them die 
under the age of 18, the legucy shall devolve upon D. On the death of the testator, 
the shares veal in interest in A, B, and C, subject to be divested in case A, B, and C 
shall all die under 18, and npon the death of any of them (except the last siirvivof) 
usiier the age of 18, his vested interest passes, so subject, lo his representatives. 

Dateofvesfcmgwhenleaacy 107. A legacy bequeathed itt case a specified 
ooBctngeat avon apeotfied an- uncertain event sUall happen does not vest until 
certain event. event happons. 

A legacy beqeathed in case a specified uncertain event shall not happen 
does not vest until the happening of that event becomes impossible. ’ 

In either case, until tlie condition has beon fulfilled, the interest of the 
legatee is called contingent, 

Exwption . — Where a fund is bequeathed to any person upon his attain- 
ing a particular age, and the will also gives to him absolutely the income to 
arise from the fund Vtefore he reaches that age, or directs the income, or so 
much of it as may be necessary, to be applied for his benefit, the bequest of 
the fund is not contingent. 

lllmifationt. 


\ 


(fl.) A legacy is heqtieathed to D in case A, B, and C, shall all die under the age 
of 18. D baa a couiingviit interest in the legacy until A, B, and C, all die under 
18, or one of them uttaiu;i that age. 

(i.) A sum ot money is bequeathed to A “in case ho shall attain the ago of 18,” 
or “ when he shall uttuiu the age of 18.” A’s iniereBl in the legacy is contin‘''eot 
until tlie condition shall be fulfilled by his ntiuiniog that age. ° 

(c.) An estate is bequeathed to A for life, and after his death to B, if B shall 
- then be living, but if B shall not be then living, to C. A, B, and C, suivive the 
testator. B and 0 each take a contingent interest in the estate until the event which 
, IB to vest It m one or in the other shall liave happened. 

t! n“ ^ beqtteathed as in the case last suppoRed. B dies in the lifetime 

?J. it JpouK dttt 


(fl.) A legacy is bequeathed to A when she shall attain the nee of 18 or shall 

rsbVofma ^v slvall not at. 

p under that uge with B’s consent, the legacy shall go to 0 A and 

^T7' ^ A becomes 

Ihs coLentof ehe may have married under 18 without 
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( r.) An PRtate ia bpqnpnthed to A ontil ho ohnll m'nrry, and after that event to 
B's interest in the bequest is contingent until the condiiiou shall be fulQlled by 
A's marrying. 

(^f.) An estate is bequeathed to A until he shall take advantage of the Act for 
the Relief of Insolvent Debtors, and after that event to B. B’s interest in the be? 
quest is'contingent until A takes advantage of the Act. 


. 1865. 
Act 10. 


(7i.) An estate is bequeathed to A if he. shall pay 500 rupees to B. A’s interest 
in the Irequest is contingent nntil he lias paid 500 rupees to B. 

(i.) A leaves his farm of Sult&npur Khnrd to B, if B shall convey his own farm 
of Stilt&npnr Biizurg to 0. B’s interest in the bequest is contingent until he has 
conveyed .the latter farm to 0 . . . , , 


(7 ) A fund is bequeathed to A if B shall not marry 0 within five years after 
the testator’s death. A’s interest in the legacy is contingent, until the condition shall 
be fulfilled by the expiration of the five years without B’s' having married C, or by 
the occurrence, witiiin that period, of an event which makes the fulfilment of the 
condition impossible. 


(k.) A fund ia bequeathed to A if B shall not make any provision for him by 
will. The legacy is coutingcnt until B’s death. 

(1.) A heqiioatha to B 500 rupees a year upon his attaining the age of 18, and 
directs that the interest, or a competent part thereof, shall be applied for his benefit 
until be reaches that ago. The legacy is vested. 1 

(m.) A bequeaths to 6 500 rupees when he shall attain (he age of 18, and directs 
that a certain sum, out of another fund, shall be applied for his. maintenance until 
he arrives at that age. The legacy is contingent. 


Vesting of interest in be- 
quest to snoh members of a 
class as shall have attained 
particular age. 


108. Where a bequest is made only to such 
members of a class as shall have attained a parti- 
cular age, a person who has not attained that age 
oauuot have a vested interest in the legacy. 


Illustration. 

A fond ia bequeathed to such of the children of A as ahnll attain the age of 18, . 
with a direction that, while any child of A shall be under the age of 18, the income 
of the slinrc, to which it may be presumed be will be eveniuully entitled, sbail be 
applied for liis maintenance.and education. No child of A who is nnder the age of 
18 has a vested interest in the bequest. 


PART XIV. 

\ 

Of Onerous Bequests. 



109. Where a bequest imposes an obligation 
Onerous bequest. legatee, he can take nothing by it unless he 

accepts it fully. 


Illustration. 


A, having shares in (X), a prosperous joint-stock company, and also shares in 
(T), a .juiiii-stucR cumpiiny in •lifficuliirs, in respect of wbicli ehares heavy calls are 
ezpccteil 10 be iimde, bequeatlis to B all iiis sbares in joint-stock companies. B re- 
fuses to accept the sbiires m (Y). He forfeits the shares in (X). 


110. Where a will contains two separate and independent bequests 
to the -same person, the legatee is at liberty to 
accept one. of them, and refuse the other, al- 
though the former may be beneficial, and the latter 
onerous. ' . . ^ . 


Oue of two soparate and 
fndojjoadeat bequests to same 
pei*son may be aocepteu, and 
other refused. 
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Illustration. 

A having a lease for a term of years of a bonso at a rent which and hia 
renresentativee are bound to pay daring the term, and which le higher ihini tho 
bouse can be Jet for, bequeaths to B the lease and a sum of money. B rofusoa to 
accept the lease. He shall not, by this refusal, forfeit the money. 


) s PART XV. 


I h - •' 




Of Oontingent Bequests. 


111. Where a legacy 

Bequest contingent upon 
specified uncertain event, no 
trae being mentioned for its 
occurrence. 


is given if a specified uncertain event shall happen, 
and no time is mentioned in the will for the occur- 
rence of that event, the legacy cannot take effect 
unless such event happens before the period when 
the fund bequeathed is payable or distributable. 


Illustrations. 


(a.) A legacy is bequeathed to A, and, in case of his death, to B. If A sur- 
vives the testator, the legacy to B does not take eiFt*ct. 

(J.) A legacy is bequeathed to A, and, in case of his death without children, 
to B. If A survives the testator, or dies in his lifetime leaving a child, the legacy 
to B does not take effect. 

(c.) A legacy is bequeathed to A when aud if be attains the age of 18, and, in 
case of bis death, to B. A attains the age of 18. Tho legacy to B does not take 
effect. 

(d.) A legacy is bequeathed to A for life, and after his death to B, and, “ in 
case of B’s death without children,” to 0. Tho words ” in case of B's death with- 
out children ” are to be understood as meaning ” in case B shall die without children 
during the lifetime of A.” 

(e.) A legacy is bequeathed to A for life, and after his death to B, and, " in 
case of B’s death," to G. The words “in case of B's death " are to bo considered 
as meaning “ in case B shall die in the lifetime of A." 


112. Where a bequest is made to such of certain persons as shall be 
Bequest to such of certain surviving at some period, but the exact period is 
persons as shall bo surviving not speci6ed, the legacy shall go to such of them 
at some period not specified, gjjail be alive at the time of payment or distri- 
bution, unless a contrary intention .appear by the will. 


Illustrations. 


(a.) Property is bequeathed to A and B, to be equally divided between them, 
or to tne^ survivor of them. If both A and B survive the testator, the legooy is 
equally divided between them. If A dies before the testator, and B survives the 
testator, it goes to B. 


(i.) Property is bequeathed to A for life, and after his death to B and C, to bo 
equally divided between them, or to the survivor of them. B dies during the life of 
A ; 0 survives A. At A's death the legaoy goes to 0. 


(c.) Proprty 18 bequeathed to A for life, and after his death to B and C, or the 

if B should not survive the testator, his children are 
to stand in bis p ace. C dies during the life of the testator ; B survives the testator, 
but dies in the htetime of A. The legacy goes to tho representative of B. 

- bequeathed to A for life, and after biq death to B and C, with 

te Z"ar” ivor’ of 4, tho whole .holl g? 

0 die, in thn a£oan.ol. 
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Of Oonditional Bequests. Act 10, 

fiejjviesl Mpo'a • Ictipossible . • 113. A bequest upon an impossible condition 

^ndition^ Jg void. 

Illustrattons* 

(a.) An estate is bequeathed .to A on condition that he shall walk one hundred 
miles in an hour. The bequest is void. 

(6.) A bequeaths BOO rupees to B on condition that be shall marry A's daughter. 

A's daughter was dead at the date of the will. The bequest is void. 

Bequest upon illegal or 114. A bequest upon a condition, the fulfil* 
immoral condition. ment of which would be contrary to law or to 

morality, is void. 

llbitlraiiom. 

(a.) A bequeatbs 600 rupees to B on condition that be shall mnrder C. The 
bequest is void. 

(h.) A bequeaths 6,000 rupees to his niece if she will desert her husband. The 
bequest is void. 

115. Where a will imposes a condition to be fulfilled before the legatee 
Fulfilment of condition pro* • can take a vested interest in the thing bequeathed, 

.cedent to vesting of legacy. the condition shall be considered to have been ful- 

filled if it has been substantially complied with. 

llluBtrationt. 

(a.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of 6, C, D, and E. A marries with the written consent of B. G is present at 
the inairiage. 0 scuds a present to A previons to the marriage. E has been per- 
sonally informed by A of bis intentions, and has made no objection, A has fulfilled 
the conditinn. 

(b.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of 13, i., and D. D dies. -A marries with the consent of B and C. A hasful- 
Hfilled the condition. ’ 

(c.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, C, and D. A marries in the lifetiiiio of B, C, and !>, with the consent of 
B and C only. A has not fiiltillcd the condition. 

(r/.) A legacy is bequeutlied to A im rondition that be shall marry with the 
uoDseut of B, G, and B. A obtains the-uncnnditionul assent of B, G, and D to his 
'marriage with E- Afterwards B, G, and i), capriciously retract their consent. A 
marries E, A has fulfilled tlie condition. 

(e ) A legacy is bequeathed to A,un condition that he shall marry with the con- 
.sent of B, G, and D. A marries witliout the consent of B, C, .and D, but obtains 
their consent after tiie marriage. A has not fulfilled the condition. 

(/.) A makes his will, whereby he bequeathe u sum of money to B if -B shall 
marry witli the consent of A’s executors. B marries during the lifetime of A, and 
A afterwards expresses his approbation of the marriage. A dies. The bequest to B 
takes efitect. 

(ff.) A legacy is bequeathed to A if he executes a certain document within a time 
specified in tlie will. The document is executed by A within a reasonable time, but 
Uot within the time specified in the will. A has not performed the condition, and is 
not entitled to receive the legacy. 

116. Where there is a bequest to one person, ,and a bequest of the same 
Bequest to A, and, on thing to another, if the prior bequest shall fail, 

failure of prior bequest, ‘to B. the second bequest shall take effect -upon the 
failure.of the prior bequest^ although the &ilare may not have occurred in the 
manner contemplated -by the testator. 
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Jllustrations, 


fa.) A beqijentlis a snm o£ mono,v to bis own chiWren Burtiving bim, i£ 
nil die under 18, to B. A dies without having ever hud a child. Ihc bequest 

(b.) A bequeaths a euro of money to B, on condition that be slmH execiito a 
certain document within thivo months after A’s death, and if lie ehoitid neglect to do 
BO, to 0. B dies in the testator’s lifetime. The bequest to C takes euect. 


117. Where the will shows an intention that the second bequest shall 
When second bequest not take effect only in the event of the first bequest 
to take effect on failure of failing in a particular manner, the second bequest 
first. ’ ehall not take effect unless the prior bequest fails 

in that particular manner. 


Jltustration. 

A makes a bequest to bis wife, but, in case she should die in Ills Ufctimo, bo* 
queatbs to B that which be had bequeathed to her. A and his wife perish togctiicr 
tinder circumstances wbioti make it impossible to prove that sho died before him. 
The bequest to B does not take effect. 

118. A bequest may be made to any person with the condition Buper- 

Bequesfc over, conditional case a specified Uncertain event 

upon happening or not hap- shall happen, the thing -bequeathed shall go to 
pening of spociUed uncortain another person; or that, in case a specified un- 

certain event shall not happen, the thing be* 
queathed shall go over to another person. 

In each case the ulterior bequest is subject to the rules contained in 
sectiohs 107, 108, 109, 110, 111, 112, 113, 114, 116, and 117. 


JUitetrations, 


(a.) A snm of money is beqnrafhed to A, to be paid to him at tlio ago of 18, and 
if lie sliall die before he otinins that nge, to B. A takes a vested interest in tho 
legiic,v, subject to be divested and to go to B in case A shall die under 18. 

(6.) An estate is bequeathed to A, with a proviso that, if A sliall dispute the 
competonuy of the testator to wake a will, the estate shall go to B. A disputes tiio 
competency of the testator to make a will. Tlie estate goes to B. 

(c ) A sum of money is bequeathed to A for life, and after his death to B, but 
if B shall then bo 'dead, leaving h son, such son is to eland in tlie place of B. B 
takes a vested interest in the legacy, subject to be divested if ho dies leaving a son 
in A’« lifetime. 

(rf.) A sum of money is bequeathed to A and B, and if either should die during 
the life of C, then to the survivor living at the death of 0. A and B die before 0. 
The gift over cannot take effect, but the representative of A takes oue-half of tho 
money, and the representuiive of B takes the other half. 

(c.) A bequeatlis to B the interest of a fund for life, and directs the fund to be 
divided at her death equally nmoog her llireo cliildren, or such of them as shall be 
living at her death. All the children of B die in B’s lifetime. The bequest over 
cannot take effect, but the interest of the cliildren pass to their ropreseiitaiivee. 

119. An ulterior bequest of the kind contemplated by the last pre- 
Condition must be strictly ceding section cannot take effect, unless the con- 
. dition is strictly fulfilled. 


APfuscraewTiS* 
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. (h.) A lopany if bcqnpaflicd to A with a proviso that, if he marries without the 1865. 

consent of 13, tlie lepncy shall go to C. A marries with the consent of B. lie after- 

wards becomes a widower, and marries again without the consent of B. The bequest ’ Act 10. 
to 0 does not take clTect. 

(c.) A legacy is bequeathed^ to A, to be paid at 18, or marriage, with a proviso 
that, if A dies under 18, or marries without the consent of 11, the legacy shnll go to 
C. A marries under 18, without the consent of B. The bequest to C lakes effect. 

Original fioquest not affect- 120. Tf the ulterior bequest ho not valid, tho 
od by invalidity of second. original bequest is not nflected by it. 

Illustrations. 

(«.) ' An estate is bequeathed to A for his life, with a condition suporadded that, 
if he shall not, on a given day, walk 100 miles in an hour, the estate shall go to B. 

. The condition being void, A retains his estate as if no condition hod been inserted in 
the will. 

(ft.) An estate is herinenthed to A for her life, and, if she do not desert her bus. 
hand, to B. A is entitled to the estate during her life ns if no condition lisid been in- 
serted in the wilt. 

(c.) An- estate is heqnenthed to B for life, and, if ho marries, to tho eldest son 
of -B for life. B, at tho date of the testator’s death, had not had a son. The bcqnc.sb 
over is void under section 92, and A is entitled to the estate during his life. 

Bequest contllUoned th.at it . 121. A bequest may be made with tho condi- 

slinll cease to hare effect in tion superaddcd tlin't it shall cca.sc to have cQbct in 
case spccirtcd uncormin event case a specified uncertain event shall happen, or in 
B la mppcii or no nppon. speciGed uncertain event shall not happen. 

Illustrations. 

(a.) An esfnte'is bequeathed to A for his life, with n proviso that, in cn.«e he shall 
cut down n eorlnin wood, the bequest shnll cease to have any effect. A cuts down Iho 
wood ; he loses his life-interest in tho estate. 

(6.) An estate is bequeathed to A, provided that, if he marries tinder the ago of 
25 without the consent of the executors named in the will, the estate shall cease to 
belong to him. A marries under 25 without the consent of the executors. The cslato 
censes to belong to him. 

(r.) An estate is bequeathed to A, provided that, if ho shall not go to England 
within three years after the testator's death, his interest in the estate shall cense. A 
does not go to England within the time prescribed. Ifis interest in the estate censes. 

(d.) An estate is bequeathed to A, with a proviso that, if she becomes a nun, sho 
shall cease to have any interest in the estate. A becomes a nun. Sho loses her in> 
tercst under the will. 

(c.) A fund is bequeathed to A for life, and after his death to B, if B shall bo 
then living, with a proviso that, if B shall become a nnn, the bequest to her shall ceaso 
to have any effect. B becomes a nnn in tbo lifetime of A. She thereby^ loses her 
contingent interest in tho fnnd. 

122. In order that a condition that a bequest shall cease to have cfiect 
Such condition must not be may be valid, it is necessary that the event to which 

invalid under section 107. it relates be one which could legally constitute the 
condition of a bequest aS contemplated by the one hundred and seventh 
section. 

123. Where n bequest is made with a condition supemdded thnt, unless 
Rwult of logjiteo rendering the legatee shall perform a certain act, the subject- 

impos-siblo orindefinitoly jwst- matter of the bequest shall go to another person, 
poning act for whicli no time bequest shall ceaSe to have effcctj hut no 

snM* of ’*whidf"s«b]^ct-^ time i.s specified for'tlie performance of the act; 
ter to go over if the legatee tabes any step which renders impos- 

O C M.— G2 
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sible or wdefimtely-poatpones the performance of the act required, the legacy 
shall .go- as if the legatee had died without performing euoh act. 

lllvstrations, 

A 'bequest is mn'ae to A, with a -proviso that, imlcss'he cntera-the wirny. the 
leeacv shall go over to B. A tabes holy orders, and theveby renders it impossible that 
:he should fulfil fhe condition. B is entitled to receive the legacy. 

fS.-l A bequest is inade to A. with n proviso that it shall cease to hnre-nni effect 
ifhe does-not-mavry B’s daughter. A ronnies a stranger, and tlrereby indefinitely 
jpostponcs-the -fulfilmeut-of the condition. The beqncst ceascs to Imvo effect. 

3.24. Where the will requires an net to be performed hy the legatee 
. a-f within a specified time, cither as a condition to be 
•prfoeS''”or subTeq^eut; fulfilled before the legacy is enjoyed, er as a con- 
‘■within specifiod-time, -dition upon the non-fulfilmont‘Of which the subject- 

Tnatter of the bequest is to go over to another person, or the bequest is to 
Further time in case of cease to have effect, the act must he performed 
'iraud. Tvithin the time specified, unless the 'jioi'Torinance 

•of it be prevented by fraud, in which case such further time i^hall be allow- 
'ed-as shall -be requisite to make up for the delay caused by such fraud. 


\/ 
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■'Op Bequest with Directions as to Application or Enjoyment. 


125. Where a fund is bequeathed absolutely to or for the bonefit of any 
Direction that funds beam- person, but the 'will contains a direction that it 

(.ployed in partioui^ manner g}j,jjj[ bg applied 01 ' enjoyed in a pavtioular manner, 
sameto^o^Jor -beLfit ©rany bhe legatee shall be entitled to receive tlis fund as 
■person. .if the will had contained no such direction. 

lllmiraiim. 

A sum of toonoy is bequeathed towards purchasing a countiy-TPsldenro for A, or 
'to purchase an annuity for A, or to purchase a coininKs.sion in the army for A, or to 
place A in any business. A chooses to receive the legacy in money. IHo is entitled to 
'do 80. 

126. Where a testator absolutely bequeaths a fund, so -as to sever it 

Direction that mode -of -on- ^wn estate, but directs that the mode of 

.■joyment of absolute bequest enjoyment of it by tjie legatee shall be restricted 
■epedfieUeSu^^ SO as to secure a specified benefit for the legatee j 

. It tlmt benefit cannot be obtained for the legatee, 
ithe fund belongs to him ns if the -will had contained no sucli direction. 




(0.) A bequeaths the residue of his property to he divided eounllv amfm<r 1 
■daughters, and directB that the .shares of tU daughterrshXbe 

,„m. and U paid to tW, chndr^ afte tWr dfath ' 1) 

atubJ'Sr''- da.gbS'r'UaaWloi 

during her l fe^aKirtdelo it » 

daughter dies iikbont having 3" her death. T 

the fond. ever had a child. Her representatives are entitled 
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127. Where a testaior d'oes- not absoTutely bequeath &■ fund’, so. as to 
Bequest off fund for cer- Sever it from Ms o%vn estate, but gives it for cer- 
tain purposes, eorae of which, tain purposes,, and part of those purposes cannot 
cannot be MfaUed. fulfilled,, the fund-, or SO much of it as has not 

been exhausted upouithe objects contemplated, by the- will,, l-emains a- part of 
the estate, of the- testator: 


1865; 
Act lO. 


• Illustrations: • ■ 

(a.) A directs- that his tvuBtees shall invests sum- of money in a particniar way. 
iind ^lall? pay the interest to his son for life, and, at his death, shall divide the prin- 
cipal among, his. children ;. the son dies without having ever had a child. The fund . 
after the son's death, belongs to the estate of the testator. ’ 

(h.) A bequeaths- the- residue of his estate to be divided equallj'- ainono his. 
daugliters, with a direction- that they are to- have the interest only during theirlives^ 
and tliat at their decease the fund shall go to their children. The daughters hava-’no- 
children. The fund, belongs to- the estate of the testator- 
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Op Bequests to- an. B’xEcnTOK; 



12S.*^If ’ a legacy is- bequeathed to- a person who is- named an executor- 
Legatee named' as executor the- willy he shall not talfe the legacy unless ho 
cannot take unless he shews proves the will, or otherwise manifests, an. intention, 
intention to- act aa executor, executor. 


Illustration. 


A legacy is given to A, who is named an executor. A orders the funeral aooord-- 
ing to the directions contained in the will, and dies a few days after the testator,, 
without having; proved the will. A has manifested, an. intention to act aa executor. 
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129. WTiere a testator bequeaths to any person a specified part of' his- 
property, which is distinguished from all other- 
Speolhc fegyy ^fineds parts of his property, the legacy is said to- be? 

specific. 

Illustrations. 


fo.) A bequeaths to B — , . , . i. « 

“ the dimnond-ring pvesentea to him by C : 

“ his gold chain ; ” 

" a certain bale of wool r ” 

“ a certain piece of cloth : ^ t- s » 

“ all Ilia household-goods, which shall be in or about nis dwelling-rioiise- 
in M Street, in Calcutta, at the time of his death : ” 

“ the sum of 1 ,000 rupees iu u cevUvn chest t 

the debt which B owes him ‘-’I . • i • t j 

“ all his hills, bonds, and securuies belonging to him, lying in his lodg- 
ings in Calcutta r ” ' 

- « all his fm-nitiire in his house in Calcutta r . „ 

all liis goods on board a cort'ain ship then lying in the river Hugh : . 
“ 2.000 rupees which he has in the Itands of C t" 

“ the money due to him on the bond of D : 

“ his mortgage on the Rdmpur factory : • t o , 

“one-half ^;the money owing to him on his mortgage of Rampur 

^ r,000 rupees,' being part d a due to him from C : " 
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“bis capitfll stock of 1000?. in East India Stock : .nnnfi 

“ his promissory notes of tho Government of India, foi l0,00P rnpees, 

in their four per cent loan : " r, ■ , . i , i 

“all snoh sums of money »s his executors may, after liis death, receive 
in respect of the debt duo to him from the insolvent firm of D and 

“ all the win /which he may have in hi"! cellar at tho time of his death . 

“ such of his horses as B may select : ” 

“ all his shares in the Bank of Bengal : i i* 

“ all the shares in the Bank of Bengal which he may possess at the time 

of his death : ” . , r « k 

“ all the money which he has in the 5-| per cent, loan of the Government 

“ all the Government securities he shall be entitled to at the time of his 
decease.” 

Each of these legacies is specific. . , v 4 t • 

(6.) A, having Government promissory notes for 10,000 rupees, faeqneatlis to iiis 

executors “Government promissory notes for 10,000 rupees in trust to 
sell ” for the benefit of B. 

The legacy is specific. _ * n , r, 

(c.) A having property at Benares, and also in other places, bequeaths to B 
his property at Benares. 

The legacy is specific. 

(d.) A bequeaths to ‘B — 

his house in Calcutta : 

his zaminddrl of Kampur : 

his tdluq of Rdmnagar : 

his lease of the indigo* factory of Salkiya : 

an annuity of 500 rupees out of the rents of his aaminfhiri of IV. 

A directs his zamiudari of X to be sold, and the proceeds to be invested for tho 
benefit of B. 

Each of these bequests is specific. 

(e.) A, by his will, charges his zamindarf of Y with an annuity of 1,000 rupees 
to G during his life, and subject to this charge he bequeaths tho 
zamiudari to D. 

Each of these bequests is specific. 

(/. ) A bequeaths a sum of money — 

to buy a house in Calcutta for B : 
to buy an estate in zila Farid pur for B : 
to buy a diamond-ring for B : 
to buy a house for B ; 

to be invested in shares in tho Bank of Bengal for B : 
to be invested in Government securities for B : 

A bequeaths to B — 

“ a diamond-ring : ” 

“ a horse 

“ 10,000 rupees worth of Government securities ; ” 

“ an annuity of 600 rupees : ” 

“ 2,000 rupees, to be paid in cash : ” 

“ so much money as will produce 5,000 rupees four per cent. Govern- 
ment securities.'’ 

These bequests are not specifio. ' 

(flf.) A, having property in England and property in India, bequeaths a legacy 

to 13, and directs that it shall be paid out of tho property which he lunv 
leave xr_ i , r J J 


T, 11 .3 bequeaths a legacy to C, and directs that it 

No ooe rf.lCte, ioS^iSo! ™ 

Bequest of siun certain i certain is bequeathed, the 

where stocks,. &o., in which ^®g®-oy IS not specific merely because the stocks, 
invested, are described, funds, or securities in which it is invested, are de- 

bcribuil in the will. 



SUCCESSION ACT. 


,193 


muBtration. 

A bequeaths to 6 — ■ 

“ 10,000 rupees of his funded properly 

“ 10,000 rupees of his property now invested in shares of the East Indian 
^ Railway Company 

“ 10,000 rupees, at present secured by mortgage of Rampur factory. 

Ho one of these legacies is specific. 

131. Where a bequest is in geaeraJ terms, of a certaia amoatib of 
Bequest of stock where Stock, the legacy is not specific merely 

testator had, at date of will, because the testator was, at the date of his w ill 
Xok of simf kindr'*''''’^ possessed of stock of the specified kind, to an equal 
. ' or greator amount than the amount bequeathed. 

Illustration. 

,, ^ bequeaths to B 6,000 rupees five per cent. Government securities. A had, at 
the date or the will, five per cent. Government securities for 5,000 rupees. 

X he legacy IS not specific. 

Bequest of money whei;o 132. A money-Iegftcy is not specific merely 

not payable until part of tes- becaue the will directs its payment to 'be -post- 
disposed Of fa ponod until some part of the property of ‘the .tes- 
tator shall have been reduced to a certain 'fortn, or 
remitted to a certain place. 

Illustration. 

A l^^ueaths to B 10,000 rupees, aud directs that this legacy shall he paid as 
soon as B’s property in India shall be realized in England. ^ 

The legacy is not specific. 

133. Where a will contains a bequest of the residue of the testator’s 
When onumerafecf arf«,ies along wibb as enazoerabion of sooie items 

not doetned specifically bo- of property not previously bequeathed, the articles 
queathed. enumerated shall not be deemed to be specifically 

bequeathed. 

- 134. Where property is specifically bequeathed to two or more persons 
Retention, in form, of spaci, “ succession, it shall be retained in the form in 
fic bequest to several persons which the testator left it, although it may be of 
in succession. ^ nature that its value is continually de- 

creasing. 

Illustrations. 

(a.) A, having a lease of a house for a term of years, 15 of which were 
nnexpired at the time of bis death, has bequeathed the lease to B for his life, and 
after B’s death, to C. B is to enjoy the property as A left it, although, if B lives 
for 15 years, C can take nothing under the bequest. 

[b.) A, having an unnuity during the life of B, bequeaths it to 0 for his life, 
and after (3’s death to D. C is to enjoy the annuity as B left it, although, if B dies 
before B, D can take nothing under the bequest. 

135. Where property comprised in a bequest to two or more persons in 
Sale and investment of pro- succession is not specifically bequeathed, it shall, 
oeeds of property bequeathed in the absence of any direction to the contrary, be 
to two or more persons in ^uo- and the proceeds of the sale shall be invested 

in such securities as the High Court may, by any 
general rule to be made from time to time, authorize or direct, and the fund 
thus constituted shall be enjoyed by the successive legatees according to the 
terms o£ the will. - . 


1865: 
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-poc llhislration. 

A Bavinff a lease fora termi of years, bequeatlis “all liis propcjty 

™ ...WV Ita tal .nd in..me »vWnB from tlu, tad « ^ bo pool .0 

B for life. At B’s death tlie cajiital of the fund is to be paid to O. 

not to abate with, general lo- general legacies. 


gacies. 


/ \ PART XX.* f. ' f/ r. 

Op Demonstrative Legacies. 

'P 137. Where a testator bequeaths a certain sum of money or a certain 

1 T)»m nnst,r«tive legacy de- quantity of any Other Commodity, aiitl refei’.s to a 

f £n6d. particular fund or stock so as to constitute the - 

same the primary fund or stock out of which payment is to be mode, the 
legacy is said to be demonstrative. 

J^ay>lanaiion . — The distinction betvreen a specific legacy and a demon- 
strative legacy consists in this, that 

where specified property is given to the legatee, the legacy is sped lie j. 

where the legacy is directed to be paid out of specified property, it is- 
demonstrative. 

Mustmlions. 

(o.) A bequeaths to B 1,000 rupees, being part of a debt due- to Inm from \T. 
He also bequeaths to C 1.000 rupees to W paid out of the debt due to him from W. 
The legacy to B is specific ; the legacy to 0 is demonstrative. 

(b.) A bequeaths to B— 

“ ten bushels of the corn which shall grow in his field of* Glreenacre 
“ 80 chests of the indigo which sliall be made at his factory of Kampur 
“ 10,000 rupees out of his five per cent, promissory notes of the Govern- 
ment of India 

an annuity of 500 rupees “from his funded property 
“ 1,000 rupees out of the sum of 2,000 rupee.>» due to him by C."" 

A bequeaths to B an animity, and directs it to bo paid out of the rout^ 
arising from his taluq of Hamnugnr. 

A bequeaths to B — 

“ 10,000 rupees out of his estate at Rainnagar,"' or diarges it on his estate 
at RSmnagar; 

“ 10,000 rupees being his share of the capital embarked in a certain- 
business.’’ 

Each of these bequests is demonstrative. 

138. Where a portion of a fund is specifically bequeathed, and a legacy 

Order of payment when le- ^"ected to be paid out of the same fund, the 
gaoy directed to bo paid out portion specifically bequeathed shall first be paid 

to the legatee, and the deinonstrativ’o legacy shall 
, be paid out of the residue of the fund, and, so far 

as the residue shall be deficient, out of the general assets of the testator. 

• Jlhi8t7'aiion. 

A bequeaths to B 1,000 rupees, ^.being part of a debt due to him from W. He 
^so bequeaths to C l, 000 vupeesj to be paid out of the debt due to him from W. 
imo ® 1 , 1 >■ these 1,600 rupees, 1,000 

innof *0 be paid to G. G is also to receive 500 

^^es out of the general assets of the testator. 


of iu the Lower Provinces and i 


in the towns 
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Of Ademption op Legacies. 
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Act 


IBS. If anytTiing wliicli Las been specifically bequeathed does not belong 
to the testator at the time of his death, or has been 


Ademption explained. 


converted into property of a difierent hind, the 


llegacy is adeemed ; that is, it cannot tahe effect by reason of the subject* 
’matter having been "withdrawn from the operation of the will, 

. .. Illustrations. 


'(o.j) A ‘bequeaths to B — 

“the diamond rinpt presented to him by Cs” 

■“ hrs jjold-ehain l” 

■“ a coTlnin bale of wool 
■“ a oerbiin piee.e of cloth V’ 

■“ all his household-goods whioh shall be in or about bis dwelling-house 
in M 'Street, in Caloutta, at the time of his death:” 

A, m his lifetime, 

sells or "Ives a'Way the ring: 

•converts the cliaiu into a cup : 

•converts the ■wool into cloth 
TOiihes the rioth into a garment: 

tabes another honse into which he removes all his goods. 

Each of these legacies is adeemed. 

(b.^ A bequeaths to B — 

■“ the snm of 1,000 rnpees in a certain chest:" 

■“all the horses in his stable." 

At the death of A, no money is found, in the chest, and no horses in the stable. 
The legacies are adeemed. 

^c.) A beqtieaths to B certain bales of goods. A takes the goods with him on a 
voyage. The ship and goods are lost at sea, and A is drowned. 

The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by reason that the property 
l?on-adoinption of demon- 'which it is charged by the u’ill docs not exi.st 

strntive legacy, at the time of the death of the testator, or has 

been converted into property of a different hind^ but It shall, in such case, 
be -paid out of the general assets of the testator. 

141. Where the thing specifically bequeathed is the right to receive 
AdempHon of specific be- something of %alae from a third party, and the 

oueBt of right to receive some- testator himself receives it, the bequest is adeem- 
>thing from third party. 

Illmlrations. 

^o.) A bequeaths to B — 

** the debt whioh C o'Wes him 
“ 2,000 rnpees which he has in the bands of D 
the money due to him ou the bond of E 
■“ his mortgage on the B&mpur factory." 

-All these dcbt« are extinguished in A^s lifetime, some with and some without 
his consent. 

Alt the legacies are adeemed. 

1(5.) A bequeaths to B — 

“ his interest in certain policies of life-assurance.” 

A in his lifetime receives the amount of the policies. 

The legacy is adeemed. _ < 


* This Part applies to the wills of Bindds, ho., in the Lower Provinoes and in the towns of 
Madras and Bombay.— Act XXI. of 1870. 
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Ademption pro tanto by tes- 
tator's receipt of part of en- 
tiie thing specifically be- 
queathed. 


142. The receipt by the testator of a part of 
an entire thing specifically bequeathed shall operate 
as an ademption of the legacy to the extent of the 
sum so received. 


lllustraiion. 

A bequeaths to B “ the debt due to him by 0.” ^e debt amounts to 10 000 
rupees. 0 pays to A 6.000 rupees, the one-half of the debt. The legacy is revoked 
bj' ademption’ so far as regards the 5,000 rupees received by A. 

143. If a portion of an entire fund or stock be specifically bequeathed, 
the receipt by the testator of a portion of the fund 
Ademption^M-otenfoby tea- qj. gfcQgjf sJmll oppemte as an ademption only to the 
SiTfunfof extent of the amount so received j and the re- 

has been specifically bequeath- sidue of the fund or stock sliall be applicable to 

the discharge of the specific legacy. 


Illustration. 

A bequeaths to B one-half of the sum of 10,000 rupees duo to him from W. . 
A in his lifetime receives 6,000 rupees, part of the 10,000 rupees. The 4,000 rupees 
which are due from W to A at the time of his death belong to B under the specific 
bequest. 

144. Where a portion of a fund is specifically bequeathed to one 
legatee, and a legacy charged on the same fund is 
fSttn Oi fuKpeciSy bequeathed to_ another legatee ; if the testator 
bequeathed to one legatee, receives a portion of that fund, and the remainder 
and legacy charged on same q£ jg insufficient to pay both the specific 

having received portion of and the demonstrative legacy, the specific legacy 
that fund, remainder insufifi- shall be paid first, and the residue (if any) of the 
cient to pay both legacies. ,^3 applied, SO far as it will extend, in 

payment of the demonstrative legacy, and the rest of tho demonstrative 
legacy shall be paid out of the general assets of the testator. 

Illustration. 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to him 
from W. He also bequeaths to 0 1,000 rupees to be paid out of tlio debt due to 
him from W. A afterwards receives 600 rupees, part of that debt, and dies' leavintr 
only 1,500 rupees due to him from W. Of these 1,500 rupees, 1,000 rupees belong 
to B, and 500'rupeea are to be paid to C. 0 is also to receive 500 rupees out of the 
general assets of the testator. 

Ademption where stock, 145. Where stock which has been specifically 

specifically bequeathed, does bequeathed does not exist at the testator’s death, 
not exist at testator’s death, legacy is adeemed. 

Illustration. 

A bequeaths to B — 

“ his capital stock of 1,000?. in East India Stock 

“his promissory notes of the Government of India for 10,000 rupees in 
their four per cent, loan.*’ 

A sells the stock and the noteo. 

The legacies are adeemed. 

Ademtion pro tanto whore , 146- ^berc stock which has been specifically 

stock, specifically bequeathed, bequeathed does only in part exist at the testator’s 

the legacy is adeemed so far as resrards that 
part of the stock which has ceased to exist. 



SUCCESSION ACT, 


497 


bequest of goods described as 
connected with certain place, 
by reason of removal. 


When removal of thing be* 
queathed does not constitute 
ademption. 


Illustmtion. 

A bequeaths to B — 

his 10,000 rupees in the 54 per cent, loan of the Government of India." 
A sells one-half of bis 10,000 i:upees in the loan in question. 

One-half of the legacy is adeemed. 

-147. A specific bequest of goods under a description connecting them 
Non-ademption of specific certain place is not adeemed by reason that 

they have been removed from such place from any 

temporary cause, or by fraud, or without tho 
knowledge or sanction of the testator. 

* lllmtraiionB. 

A bequeaths to B “ all his hnnsehnld-gonds which shall he in or about his dwell- 
ing-house in .Calcutta at the time of his death," The goods are removed from the 
house to.save them from fire. A dies before they are brought back. 

A bequeaths to B “ all his honsehold-goods whicll shall be in or about his dwell- 
ing-house in Calcutta at the time of his death " During A’s absence upon a jour- 
ney, the whole of the goods are removed from 'the house.' A dies without having 
sanctioned their removal. 

Neither of these legacies is adeemed. 

148. The removal of the thing bequeathed from the place in which it is 
stated in .the will .to be situated does not consti- 
tute an ademption, where the place is only referred 
to in order to complete the description of what the 
.testator meant to bequeath. 

, J[llu8tration8, 

A bequeaths to B all the hills, bonds, and other securities for money belonging 
to him, then lying in his lodgings in Calcntta At the time of his death, these 
effects had been removed 'from his lodgings in Calcutta. 

A .bequeaths .to iB all his .•furniture then in his house in Calcutta. The testator 
.has a house at Colo.ntta and .another at Ohinsnrah, in which, he lives alternately, being 
possessed of one. set of furniture only, which he removes with himself to each house. 
At the time of his death,' the furntture is in the house at Chinsurah. 

A bequeaths to B all his goods on board a certain ship then lying in the river 
Hugli. The goods are removed by A's directions to a warehouse, in which they re- 
main at the time of A’s death. 

- No one of these legacies is revoked by ademption. 

•149. -Where the thing bequeathed is not the right to receive something 
of value from a third person, but the money or 
other commodity which shall be received from tho 
third person by the testator himself or by his re- 
presentatives, the receipt of such sum of money or 
, other commodity ,by , the testator .shall not consti- 
tute an ademption ; 

but if he mixes it up with the .general, mass of his property, the legacy 
is adeemed. . 

Illustration. 

' A bequeaths to B whatever sum may ha received from his claim on C. A 
receives the whole of his claim on C, and sets it apart from the general mass of hia 
property. The legacy is not adeemed. 

160. Where a thing specifically bequeathed undergoes a change between 
^ , the date of the will and the testator's death, and 

of sS>jfct sBfic beVort the change takes place by operation of law, or in 
betweon date of will and tes« the couTde of execution of --the provisions of any 
tator’a .death. * instrument under which the thing bequeathed 

was held, the legacy is not adeemed by reason of such change. 

0. 0. .11.— C3 


When thing bequeathed is 
a valuable to be received by 
' testator .from third person; 
and testator himself, or his 
representative, receives it. 


1865 
Act 
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illustralions. 


.Act 10, A tecnieatlis to Ti “ all tlie inoney wliicli Iio lias in tlio 5^ per cent. loaTi of tlie 
Gove^nra^^t of ^India^^ the 5| per cent, loan are converted during A’s lifetime into 

five B gnm of 2,G00Z. invested in Consols in the ■names -of trus- 

for A. 

The sum of -2,000?. is -traneferred liy the trustees into A 's own name. 

A -hequeaths to B the sum of 10,000 rupees in proinissoiy notes of the taovern- 
'•ment of India, -which lie has power, iinder his -marriage-sottlement, to dispose of by 
•will. Aftenvavdfl, in A’s lifetime, the fund is -converted -into Consols by virtuo ot 
■^an authority 'Contained in the settlement. 

' -IJo one of these legacies has been adeemed. 


3.51. 'Where -a tiling specifically hequeatliecl undergoes a cliaugc bc- 
-Clinnge -of subject without trween the date of the ivill and -the testator’s 
"testator’s knowledge. death, and the 'Change takes place without the 

-Icnowledge or sanction of the testator, the legacy is not adeemed. 


Illustration. 

A bequeaths to B “ all his three per cent. Consols.” The Cdnsols arc, without 
A’s knowledge, sold by his agent, and the proceeds converted into East India Stock. 
This legacy is not adeemed. 

152. Wliere stock which has been specifically bequeathed is lent to 
Stock specifically bequeath. ^ third party on condition that it sha^ll he re- 
ed, lent to tlnrti party on placed, and it IS replaced accordingly, the legacy 
condition that-it be replaced, jg not adeemed. 


'Stock speoifically bequeatb- 
•ed. sold but replaced, and 
'beiontriiig to testator at bis 
'death. 


153. Wliere stoclc specifically 'bequeathed -is 
sold, and an equal quantity -of the same slock is 
afteiwards purcliased, and belongs to the testator 
•at his death, the legacy is not -adeemed. 


C f - 

AKT XXII.^ ! 

Op the 1*atment op Liabilities in bespecT op the SufiSEdT -OP A 


x^>. 


Bequest. 


154. Where pro'perty specifically bequeathed is subject at the death oi 
Non-luability of -executor to the testator to any pledge, lien, or incumbrance, 
' exonerate specific legatees, created by the testator himself, or by any person 
under whom he claims ; then, unless a contrary intention appears b}- the 
■■will, the legatee, if he accepts the bequest, shall accept it subject to such 
■pledge or incumbrance, and shall ;(as between himself and tlie testator‘’s 
•■estate) beliable to make good the amount of such pledge or incumbrance. 

-A contrary intention shall not be inferred from any direction which 
the will may contain for the payment of the testator’s debts genet-ally. 

^ Explanation . — periodical payment in the nature of land-revenUn or 
in the nature of rent is not such an incumbrance as is contemplated by this 
section. . 


of MsS\ad’^Ltf^!.-^Act XXll^of^’lS^."'^'^^’ Provinces and in the towns 
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- Illustrations.- 

I (a.), A. bequeaths lo- B the- diamond-ring, given- him- by C: Afr.A's-death' the ring 
is held in. pawn by D, to. whom it has been pledged by A. It is the duty of 'A’s exe^ 
entors, if the estate of tho testator’e assets will allow tbem> to allow. B to redeem, the- 
ring. 

(h ) A bequo\th<5 to- B a Ziimi’ndari, whichj at A's death, is subject to-a mortgage* 
for 10,000 rupees, and the whole of the principal sum, together with interest to the- 
amount of 1 000 rupees, i.s due at A’s death. B. if he accepts tJie bequest, accepts it 
aubjeiit to this charge, and is liable, ais between himself and A's estate, to nay. the sum! 
-of 11,000 rupees thus due. ‘ ' - ' 

Completion of tostator’.stitlo - 155. W^liore anything is to- be done to* covn- 

to tliing8 boqueathed.to.be at plete- the testator’s title to the thing bequeathed it 
cost of his estate. to j.j^g ggg^ g£ tosfca.tor’s. estate! 

llUtalratiom. 


(a.) A, having contracted in general terras for the purchase of a piece of land at 
a. certain, price, hequcatlis it to B, and dies before he has paid tho purchase-nmney ~ 
The purchase-inone^' iinrst bo imvdo good out of A’s assets. 

(h.) A, having contracted fertile purchase of a piece of land for a certain sum- 
«f mono}', one-half of which u» to bo paid down, and the other half secured by mort- 
gage of tho land, bequeaths it to B, and dies bisEoro he has paid m- secured anv ])art 
of the purohasc money. Ouo-half of the purchase -money must be paid^ out of A’s- 
assets. 


166- Where there is a- bequest of any interest in immoveable property.»- 
Eronoration of logatoo’sim- payment in the nature of land- 


revenue or in the nature of rent has. to be niade- 
periodically, the estate of the testator shall (as he- 
tween such estate and tho legatee) make good sucb 
payiuents or a proportion of them up to the day of his^death- 


movo.ablc- proporfcj’ for which 
land-ruvenvw or rent payable 
poriodically. 


lUxistratiom 


A bequeaths to-B a house, in respect of whicli 365 rupees are payable anunally by 
way of rent. A pays liis rent at the usual time, and dies 25- days after. A’s eslate- 
shall make good 23 rupees in respect of the rent. 


157. Ill the absence of any direction in the Avill, where there is aspecifio- 
Exonoration of specific lo- liequest of stock in a joint-stock company, if any 
gateo's stock in joint-stock adl or other payment is due from the testator at 
eompany. the time of his death in respect of such stock,, such 

eall or payment shall, as between the testator’s estate and the legatee, be 
borne by sucli estate; 

- hat if any call or other payment shall, after the testator's death, become 
tlue in I’cspect of such stock, the same shall, as between the testator’s estate 
and the legatee, bo borne by the legatee if he accept the bequest. 

Jllustrations. 


(a.) A bequeathed to B his shares in a certain railway. At A’s dei.thjthori’ was 
due from himtlie sum of 5Z, in respect of each share, being the amount ui .i cull which 
had been duly made, and tho sura of 5s. in respect of each share, being tin* amount 
of interest which had accrued duo in respect of the call. TheseJI payments must -be 
borne by A’s estate. % , 

(6.) A has agreed to take 60 shaves in an intended ]Oint-Btook company, and has 
contracted to pay up 5Z. in respect of each share, wliioh sum must be paid before his 
title to the .shares can bo completed. A bequeaths these shaves to B. The estate ot 
A must make good the payments which were necessary to complete A’s title. 

(c.) A bequeaths to B his shares in a certain railway. B accepts the legacy. 
After A’s deiith,a call is made in respect of the shares. B must pay the call. 


1805. 
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(d) A beq«eatli« to B bis shaves in a joint-stock company ^ 
ouest Afterwards the affairs of the company up wound up, and each si., vein. Ider 
Halied^on for contribution. The amount of the contribution must bo borne by 


upon 

the legatee. 

(e.) A is the 


At a meeting behl 


(e ) A 18 tno owner of ten shares in a railway company. ^ r a 

during his lifetime a call bis made of U. per shayo payable by throe iiistalmcuts. A 
beaueaths his shares to B.and dies between the day fixed for the payment of the fust 
and the day fixed for the payment of the seoond instalment, and witb^t having paid 
the first instalment. A’s estate must pay the first instalment,- and B, if ho accepts 
the legacy, must pay the remaining instatments. 


X 


\PART XXIII.* 


/ . 


Of Bequests op Things oescbibed in General Terms. 

168. If there be a bequest of something described in general terms, tho 
Bequest of thing described executor must purchase for ilio legatee what may 
in general terms. reasonably hc considered to answer the description. 

Jlluginitiom. 

(a.) A bequeaths to B a pair of carri.ago-horscs, or a diamond-ring. The cxe- 
cuior must provide tho legatee with such articles if, the state of the assets will aU 
low it. 

(A) A bequeaths to B “ h'lB pair of carriago-horcs.'’ A has no carriage-horses at 
the time of his death. The legacy fails. 


PART XXIV.^^ 


Op Bequests op the Interest or Produce of a Fund. 


169. Where the interest or produce of a fund is bequeathed to any per- 
Boqiiost of interest or pro- son, and tlie w’ill affords no indication of an inten- 
duco of fund. tion that the enjoyment of the bequest should he 

of limited duration, the principal as well as the interest shall belong to tho 
legatee. 

Illmtraliont. 

(o.) A bequeaths to B tho interest of his fivo per cent, prommsory notes of tho 
Government of India. There is no other clause in the will airccting those securities. 
B is entitled to A’s fivo per cent, promissory notes of tho Gnvcruincut of India. 

(5.) A bequeaths the iuterent of his5]l pevccnt. pro.niHsoj'y notes of tho Govern- 
mout of India to B for his life, and after his death to C. B is entitled to tho interest 
of the notes during his life ; and C is entitled to tho notes upon B’s death. ' 

(c.) A bequeaths to B the rents of his lands at X. B is entitled to the lands. 


)'^PART XXV.* 



Of Bequests op Annuities. 




160. Where an annuity is created by will, the legatee is entitled to re- 
Annuity created by will it i”® life Only, unless a contrary inten- 

payablo for life only, unless tion appears by the will. And this rule shall not 
eontoary intention appearaby be varied by the circumstance that the annuity is 

ii. i •* -. i tb be paid out of the property generally, 

or that a sum of money is bequeathed to be invested in the purchase of it. 

of Ma^as^d Bombay.— Act &c,, in tho Lower Provinces and in the towns 
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(a.) A bpqneaths to B 600 rupees a year. B is entitled daring hisjife to receire Act lO 
tbe annnal sum of 500 rupees. 

(6.) A bequeaths to B the sum of 500 rupees monthly. B is entitled during his 
life to receive the sum of 500 rupees every month. 

(c.) A bequeaths an annuity of 600 rupees to B for life, and on 'B’a death to C. 

B is entitled to an annuity of 600 rupees daring his life. 0, if he survives B, is en- 
titled to an annuity of 500 rupees frpm B’s death until his own death. 


161. Where the will directs t^at an annuity^hall be provided for any *' 
Period of vesting - where Person put of the p/ooeeds of property, or out of 

property generally, or where money is bequeathed 
to be invested in the purchase of any annuity for 
any person, on the testator’s death th6 legacy vests 
in interest in the legatee, and he is entitled, at his 
option, to have an annuity purchased for him, or 
to receive the money appropriated for that purpose by the will. 


will directs that annuity be 
provided out of proceeds of 
property, or out of property 
generaily, or where money be- 
queathed to bo invested iu 
purchase of annuity. 


Illustrations. 

* 

(a.) A by his will directs that his executors shall, out of his property, purchase 
an annuity of 1 ,000 rupees for B. B is entitled, at his option, to have an annuity of 
1,000 rupees for his life purchased for him, or to receive such a sum as will be suffi- 
rient for the pnrcluise of such an annnitj. 

(5.) A bequeaths a fund to B for his life, and directs that after B’s death it shall 
1)0 laid out in the purchase of an annuity for C. B and O' survive the testator. G 
dies in B’a lifetime. On B’s death the fund belongs to the representative of C. 


162. Where an annuity is bequeathed, bub the assets of the testator are 

„ . . . not sufficient to pay all the legacies given by the 

Abo tnont o annm y. annuity shall abate in the same proportion 

as the other pecuniary legacies 'given by the will. 

163. Where there is. a gift of an annuity and a residuary gift, the whole 
Where gift of annuity and <^^0 annuity is to be satisfied before any part of 

residuary gift, whole annuity the residue is paid to the residuary legatee,, and, 
to be first aatisdod. necessary, the capital of the testator’s estate 

- shall be applied for that purpose. 


/p 
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Op Leqaoiks to Creditors and Portioners. 

164. Where a debtor bequeaths a legacy to his creditor, and it does not 
Creditor /)rfniA/«cic entitled appear from the will that the legacy is meant as 
to legacy as well as debt. a satisfaction of the debt, the creditor shall be en- 
titled to the legacy as well as to the amount of the debt. 

166. Where-a parent who is under obligation by contract to provide a « 
Clnldprt»)d/(icie entitled to portion fora child fails to do so, and afterwards 
legacy as woU as portion. bequeaths a legacy to the child, and does not infci- 
' niateby his will that the legacy is meant as a satisfaction of the portion, the 
child shall be entitled to receive the legacy as well as the portion. 


* This Part applies to tho wills of Hiiidfis, &o., in the Lower Provinces and in the 
towns of Madras and Bombay. — Aol XXI.' of 1870. 
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Jlluah'alion. 

A, ty artiolefi enterea into n poSiff 

tTiat he would pay to -Philf iovenant having hectr broken. A berinenths 

pnSa to the benefit of this bequest in additioiv to their portions. 


166. No bequest sbaU be wholly or partially adeemed 
No ademption by sdbse- provision made by settlement or 
guent provision for legatee. legatee. 


by a subsequent 
otherwise for the 


lUustralions-. ' 

(a.) B bequeaths 20.000' mpeee tO’ his son B. He afterwards gives to B the «nm 
of 20,000 rupees. The legacy is not thereby adeemed. 

(W A bequeaths 40,1)00 rapee-s to B. his orpbiUi.niecc, wbmiv be imd biouglit up 
from her infancy. Afterwards, on the occasion of B’s marriage. A settles upon her 
the sum of 30,000 rupees. The legacy is not thereby diuiiuisbed. 


y.^A^T XXVII.'* 
^ y Of EtKCTioif. 


167. Wliere a man, by Ms will, professes to dispose of something whicli. 

Circumstances in which he has no right to dispose of, tlie person to whom- 
election takes place. the thing belongs shall elect either to confirm such 

disposition or to dissent from it, and in the latter case he shall give up any 
benefits which may have been provided for him by the will. 


168. The interest so relinquished shall devolve as if it had not been dis- 
Devolution of interest re- posed of by the will in favour of the legatee, suh- 

linquished by owner. ject, nevertheless, to the charge of making good to> 

the disappointed legatee the amount or value of the gift attempted to be- 
given to him by the will. 

169. This rule will apply whether the testator does or docs not believe- 
Testator's belief as to his that which he professes to dispose of by his will to 

ownership immaterial. b@ hig own. 


Illustration. 

, (a.) The fans of Sultanpuv was the pi-operl.y of C. A bequeathed it to B, giv- 

f legacy of 1,000 rupees to 0. U has elected to retain bis farm of Siiltanpur, 
wbioh IS worth 800 rupees. U f«u-feit« bis legacy of 1,000 rupees, of wbicli 800 ni|)ue» 
goes to D, and the remaining 200 rupees falls into the residuary bequest, or devolves 
according to tbe rules of intestate succession, as the case maj' be. 

1 ^ bequeaths an estate to B in case B’s elder brolbor (who is married and 

has cbildren) shall leave no issue living at his death. A also bequeatlis to C a jewel, 
•which belong to B. B must elect to give up tbe jewel, or to lose the estate. 

Qc.) A bequeaths to 1,000 rvrpeos, and to C an estate which will, under a settle- 
belong to B if hi8 elder brother (who is married and lias cliiltlreu) shall leave- 
no issue hyng at his death. B must elect to give up the estate, or to lose tho legacy. 

vronevti domiciled in British :india, but owning relil 

C IS liei^at-law, bequeatlis a legac)* to C, and. subject 

and dL rdT?l^^T?®f ‘f y- whatsoever and wheresoever,- 

effim ^ I - property m England docs not pass by the will. 0 may 

Claim his legacy without giving up tbe real iii-operty in England. ^ 

towns MrSusTd BoSbij-!JSS XXu'of 'isio!” ^bo 
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IBequoat for 'raan'’a ’boTio'fit 
510X7 regarded ? 0 T ipurpose 
'eleclion. 


170. A bequest for a man’s benefit is, for the 
purpose of 'election, the same thing as a bequest 
made to himself. 


llluslratton. 

She farm of -Snltnupur lOmrd being tbe property of B, A bequeathed it to 0,' 
■•and be^ierftlied another f.ann, called Snitanpnr Buzurg, to his own executors, with 
•a direction tliat it should be sold, and the proceeds applied in paj'inent of B’s debts. 
B must elect whether be 'will abide by tbe •will, or Iceep his farm of Snitanpnr Ithurd 
in ojiposition to it. 

Pea-Son -deriving benefit 3n- 171. A person taking no benefit directly under 

'directly not put 'to elcoUon. the will, but deriving a benefit under it indirectly, 

is not put to his election. 


Illuslralion. 


"Tlio lands of Sriltfinpur are settled upon C for life, and, after his death, upon D, 
his only -child. A beqneaths the lands of Snltanpur to B, and 1.000 rupees to 0. 0 
dies intestate, shortly after the testator, and without having made any election.. D 
-takes out admini.stiation to C, and as administrator elects on behalf of C’s estate to 
take under the will. In that capacity he rooetves the legacy of 1,000 rupees, and 
accounts to B for the rents of the lands of Snltanpur which accrued after the death 
of the testator, and before the -death of 0. In his individual chaiacter he retains 
the lands of Sultdnpur in opposition to tbe will. ‘ 


Person taking in Individual 
capacity under will may'io 
othor character elect to take 
in opposition. 


172. A person who, in his individual capa* 
city, takes a benefit under the will, may, ii\ another 
character, elect to take in opposion to the will 

Illustration. 


The estate of Sultan pur is settled upon A for life, and after his death upon B. 
A leaves the e.state of Sultanpni-'to D, and 2,000 rupees to B, and 1.000 rupees to 
C, who is B’s only -child. B dies intestate, shortly after the testator, without having 
made n-n election. 0 lakes out administration to B, and as administrstor elects to 
keep the estate of Snltanpur in opposition to the will, and to relinquish the legacy 
of 2,000 rupees. C -may do this, and yet claim his legacy of 1,000 rupees under the 
will. 

Exception to the six last rules, — ^Whei’c a particular gift is expressed in 
•the. tvill to be in lieu of something belonging to the legatee, which is also in 
terms disposed by the will, if the leg-atee claims that thing, lie must relin- 
<juish the particular gift, but ho is not Imund to relinquish any other benefit 
.given to him by the will, 

Illvstration, 


Tinder A’s marriage-settlement bis wife is entitled, if she survives him, "to the 
'enjoj-ment of the estate of Snltanpur during her life. 

. A by bis will bequeaths to his wife an annuity of 200Z. during her life, in lieu 
•of her interest in the estate -of SultanpUr, which estate he bequeaths to his son. Ho 
•also gives his wife a legacy of 1,0001. The widow elects to take what she is entitled 
to under the settlement. She is bound to relinquish the annuity, but not the legacy 
•of 1,000^. , * ' 


173. Acceptance of a benefit given by the will constitutes an election 
. -I by the legatee to take under the will, if he has 
by*iriu’c*Stutes eloo^ knowledge -of his right to elect, and of those cir- 
tion to tixke under will. ' cumstances which would influence the judgment of 
a reasonable man in making an election, ov__ if he waives inquiry into the cir- 


cumstances. 


isea 

Act 10. 
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- Illustrations. 

- ^ f„ , A i. ow..r of no rnlaln iaIW Solti., pill- Khort. nji linn .. « 

Api 10. noolL ^.0 ^ to B, nod 

?pfSof S .M^pur B„r4 to ‘'B?in ^nomnoo of W. oio vight to tho cnlntn 
if SttUdnpur Bozuvg, allows G to take possession of it, and onlers into 1!°'’^®^" ^ 
tie estate of Sultdnpur Khuvd. B has not confirmed the bequest of SuU&npnv 

Buzurg toC.t^e is the possessor of an estate called Sultiinpur. A 

beoueaths Sultanpur to C, and to B the residue of A’s properly. B, havmp been in- 
formed by A’s exeeutors that the residue will nmonnt to 5,000 rupees, allows C to 
take possession of Sultanpur. He afterwards discorers that the residue does not 
aintmut to more than 500 rupees. B has not confirmed the bequest ol the estate ot 
Sultanpur to 0. 


174. Such knowledge or waiver of inquiry shall, in tho absence of evi- 

„ . .. , dence to the contrary, he presumed if the legatee ' 

enjoyment by logatoo for two has enjoyed for two years tile benefits provided for 
years. him by the will w'itliout doing any act to express 

dissent. 


176. Such knowledge or waiver of inquiry may bo inferred from any act 
Confirmation of bequest by of the legatee wliich renders it impossible to place 
act of legatee. the persons interested in tlie subject>matter of the 

bequest in the same condition as if such act had not been done. 


Uiustraiion, 


A bequeaths to B an estate to which C is entitled, and to C a coal-mine. 0 
takes possession of the mine, and exhausts it. Ho has thereby confirmed the bequest 
of the estate to B. 


176. If the legatee shall not, within one year after the death of the tes- 

when testator’s ropresenta- tator, signify to the testator’s 2 -epresentatives his 

tives may call upon legatee to intention to confirm or to di.ssciit from the will, 

the representative.s shall, upon the e.xpiration of 

that period, require him to make his election ; 

and if he does not comply with such requisition within a reasonable time 

_ , , after he has received it, he shall be deemed to have 

Effect of non-compliance. 


177. In case of disability the election shall be postponed until the dis- 
Postponement of election in ability ceases, or until the election shall be made 
case of disability, by some competent autliority. 


PART XXVJIL* 

^ Op Gifts in Contemplation op Death. 

I Property transferable by N. man may dispose, by gift made in con- 

I gift made in contemplation of templation of death, of any moveable property 
I death. which he could dispose of by the will, 

I A gift is said to be made in contemplation of death where a man who 
» When gift said to bo made is ill, and expects to die shortly .of his illness, deli- 
l inoontemplati^of death. vers to another the possession of any moveable 
\ properly to keep as a gift in case the donor shall die of that illness 
\ Such giftresumable. Such a gift may be resumed by the giver. 


* This Part does not apply to Hindus.— Act XXI. of 18/0. 
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Tt does not take effect if he teoovers from, the illness daring xvhioh it 

When it fails, made } taor if he survives the person to whom 

. it was made. 

\ ' 
lltuslfatto'ni. ' 

. A, hisitie ill, and in expectation of death, delivers to B, to he retained hv 
him in oaee of A s death — ' 

a Watch .* 

a bond granted by C to A t 
a bank-note : 

n promissory note of the Government of India endorsed in blank l 
n bill of exchange endorsed in blank : 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 

the watch : 

the debt secured by C*s bond : 
the bank-note t 

' the promissory note of the Government of India : 
the hill of exchange : 
the money secured by the mortgage-deeds. 

(h.) A, being ill, and in expectation of death, delivers to B the key of a trttnk» 
or the key of a warehouse in which goods of bnlk belonging to A are deposited^ 
. with the intention of giving him the control over the contents of the trunk, or over 
the deposited goods, and desires him to keep them in case of A's death. A dies of 
the illness during which he delivered these articles B is entitled to the trunk and 
its contents, or to A’s goods of hnlk in the warehouse. 

(c.) A, being ill, and in expectation of death, pnts aside certain articles in 
separate parcels, and marks upon the parcels respectively the names of B and 0. 
The parcels are not delivered during the life of A. A -dies of the illness during 
which he set aside the parcele. B and C are not entitled to the contents of the 
parcels. 


PART XXIX. 

Op Grant op Prorate anr Letters op Administration. 

,179. The executor or administrator, as the case may be, of a deceased 
Character and property of pewoDi « his legal representative for all purposes, 
executor or administrator as and all the property*^ of the deceased person vests 

in him as such. 


180. When a will has been proved and deposited in a Court of compe- 
Administration with copy tent jurisdiction, situated beyond the limits of the 
annexed of authenticated copy province, whether in the British dominions, or in 
of will proved abroad. foreign country, and a properly authenticated 

copy of the will is produced, letters of 'administration may be granted with 
a copy of such copy annexed. '» 


Probate only to appointed 
executor. 


Appointment express or 
implied. 


181. Probate can be granted only to an execu- 
tor appointed by the will. 

k * 

182. The appointment may be express or by 
necessary irop]ioBtion,f 


* Tliis does not include property vested in the deceased a® executor or administrator 
under Act X. of 1865. — 12 Beng. 428,' 429. 

* t 7 Bom., A. C. J., 64 ; 7 Beng. 568. 
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T865. 

■ „ ' fo.) 'A, 'wills 'flirffc 'C te Tiis esecator if B ivill not. B is appointed executor by 

fimpiica 1 . leeacv to B and sovernl legacies to other pei-sone, among tbo 

■,„t t\i SgMeSS" C. .nd .dd., “ ta? d.o»ld the ^H,m..«,cd C b. not 
living, I 'do-constitute and appoint B-mj' n^bdle -and sole executrix, 0 is Bi>i)ointed 

'“®‘^Jl)^A^n™Site*'eeveral -persons .pxecutors of lus <will and codicils, and lue 
*®epli6w residuary* legatee, and in aniithev oodtctl are these woi'ds . I appoint my 
mephew^myresidnaiTaegatee to discharge all lawful demands against my will and 
>oddioils, signed -of difEeretft dates.’’ The snepber? is appointed an executor by 
^implication. 

I. Frtfbate -camiot be •granted to any person wTio is a mintjr or is of 
to whom 'probate 'Unsound -aiind, nor to -a married woman witliout 
-tihe previous consent -of her hilsband. 


-Persons „ 
'cannot'be granted. 


'Gfrant-of 'probate to several 
'executors simultaneously or 
. cat'different -times. 


184. "W^ien several executors are appointed, 
probatemay be granted to them -all simultaneously 
or -at different times. 


•Tllwstrcclion. 

, A is an -ezeoutor "ot B’s •will by express appomtmeut, and C an executor •of it 
’by implication. 'Prdbato may bo granted to A and C at tho same time, or to A brat 
-and then to 0,.ar to C iSist and then to A. 

186. If a oodioil be discovered after tihe grant of probate, a separate 
i Separate probato of codioil Probate of that codicil may be granted to tlie 
••diaoovored-.after grant of pro- 'executor, if it in HO way repeals the appointment 

• of executors made by tlie will. 

If different 'executors are appointed by tlie codicil, the probate of the 
Procedure when 'different TOust be revoked, and a new probate granted 

•exeoutorsnppointedbycodioil. -of the will and the -codicil together, 

186. When probate has been granted to several executors, and one of 
Accrual of -representation them dies, the entire representation of the testator 
to surviving executor. accrues to the surviving •executor or executors. 

j\ iBT. No right as executor or legatee -can be established in any Court of 
* Higfit M exeoutor-or legs- Justice, unless a Court -of competent jurisdiction 
•■tee when established. Avibhin the 'province shall have granted probate of 

'the wiii under which the right is claimed, or sball lraA*e gianted letters of 
administration under the one hundred and eightieth section.^ 

188. Probate of -a will "when granted establishes the v/ill from the death 
Effect of probate. testator, and renders valid all intermediate 

acta -of the executor as such. 

. ,To whom administration 189. Letters of administration cannot be grant- 
may not be granted. . .©d to any person who is a minor or is of unsound 

mind ; 

nor to a married woman without the previous consent trf lier husband, 

190. No right to any part of the property of a pei-son who has died 
Right to intostato’s property intestate can be established in any Court of Justice, 
when established. unless lettera of administration have first beou 

granted by a Court of competent jurisdiction. 

* See B. 6, Act XXI., 1870. ~ ” 
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191. Letters of admiinstration etitttlethe adrainis^tor tO' all rights- 1865. 
Effect of letters, of admi'. '.belon^ng to the- intestate as effectually as if the — — 

nistration. . administratton' had been granted at tho moment 

after his death. * ' ■ .. 

192. Letters _ of administration do not render valid any intermediate- 
Acts not validated by ad- acts of the administrator lending. to<'the dimiiiu*- 

ministration. tion Or damage of the intestate’s- estate.'.' 

193. When a person appointed an estecntbr' has 'not renounced' the- exe- 

Grant of administration, odtorsliipj letters of ad maiistra-tion ’'shall not be^ 
where eseoutor' has not re^ Ranted'- to- any ‘other 'p'ers'dh 'liritiP a -citation" has- 
nounced. been issued, calling upon the executor to- accept^ 'Oli' 

renounce his executorship 

except that, yithen one or more of* several executors have proved a will’,. 

. . the Oourt may, on the deatb of the survivor of 

1 those who have proved, grant letters.of administra- 

ticm without citing those who- have not pro-ved. 


194. The renunciation may be made orally in tlte presence of the Judge,. 
Form and effect of ronun- or by a writing signed by the person renouncing,. 

ehition of exeeutoi-ship. and-, when made, shall preclude hinv froth ever' 

thereafter applying for probate of the will appointing him- executor. 

195. If the executor renounce, or fail to accept, the executorship- with-r 

Procedure wliero executor for the acceptance or refusaf 

renounces or fails to accept thereof, the will ntay be proved, and lettm-s of ad*- 
withim time limited. ministration with a copy of the will annexed may 

be granted to the person who would be entitled to adm-inistration in case -of 
intestacy.* 

" Grant of administration to 196. When the deceased has made a will, but 
wniversal or residuary legatee, has not appointed an executor ; or - ' 

■ when he has appointed an executor who is legally incapable, or refutes 
to act, or has died before the testator, or before he has proved the will ; or ‘ ‘ 
when the executor dies after having proved the wfll, but before he has 
administered all the estate of the deceas^ ; f 

* an universal or a residuary legatee may be admitted to prove the will, 
and letters of administration with the will annexed may be granted to him 
.of the whole estate, or of so much thereof as may be unadroinistered. 


197. When a residuary legatee who has a beneficial interest survives 
T>* T. - . j the testator, but dies before the estate has been 

repr&l^ve of dweSd re- fully administered, his representative has the same 
Biduary legatee. right to administration with the will annexed as 

such residuary legatee. 


198. When there is no executor, and no residuary legatee or .rftpi'esen- 
. ; , .. tative of a residuary legatee, or he declines or is 

Wh?m "io SecS,'” nm incapable to act, or cannot be found, the person 

siduary legatee, nor rapra- or persons who would be entitled to the admmis- 

sentative of such legatee. tration of the estate of the deceased if he had died 

intestate* or any other legatee havings beneficial interest, or a creditor, 
may be admitted to prove the will, and letters of administration may be grant- 
ed to him or them accordingly. •- 



1865. 
Act 10~ 


50B 


SUC'CMSSION ACT. 


^ 199 Letters of administration -with the will annexed shall not he granted 

f.lian sin nniversal or a resi- 


ilADUl vi»v* ^ ^ 

to any legatee other than an universal^ or a lesi- 
duary legateOr until a citation lias been issuct|Land 

. published in the manner heroiivafter mentiohed, 

calling on the next-of-kin to accept or refuse letters of administration. 


Citation before grant of ad- 
ministration to legatee other 
than universal or residuary. 


- 800 When the deceased has died intestate, those who are connected 
Order in which connections ^rith him either by marriage or by wnsanguinity 
entitled to administer. are entitled to obtain letters of administration oi 

his estate and effects in the order and according to the rules hereinafter 


stated. 

201. If the deceased has left a widow, administration shall be granted 

Administration to widow ^he Court shall see cause to 

unless Court see cause to ex- exclude her, either on the ground oi some personal 
elude her. disqualification, or because she has no interest in 

the estate of the deceased. 


Jllustrationa. 

(o.) The widow is a lunatic, or has committed ndultcry, or has been barred by her 
marriage-settlement of all interest in her hnsbaud's ostnto ; there is cause for exclud- 
ing her from the administration. 

(i.) The widow has married again since the decease of her husband ; this is not 
good cause for her exclusion. 

202. If the Judge think proper, he may associate any person or persons 
Association with widow in with the widow in the adiniiiistrntioii, who would 

administration. he entitled solely to the administration, if there 

were no widow. 

203 . If there be no widow, or if the Court sec cause to exclude tho 
Admim'stration whore no wi- widow, it shall commit tlie administration to the 
dow, or widow excluded. person or persons who would be Ijeneficially entitled 
to the estate according to the rules for the distribution of an intestato^s 
estate ; 

provided that, when the mother of the deceased shall bo one of the class 
Proviso. persons so entitled, she shall be solely entitled 

to administration. 


/Ktlo of kindred to admi- 204. Those who stand in equal degree of 
ms ra ion. kindred to the deceased are equally entitled to ad- 

ministration.* 

205. The husband, surviving his wife, has the same right of adminis- 
Right of widower to admi- tration of her estate as the widow has in respect 

mstration of wife s estate. of the estate of her husband. 

206 . When there is no person connected with tho deceased by marria^ve 
erfdS.®^ administration to or consanguinity who is entitled to letters of ad-' 

ministration, and willing to act, they may be grant- 
ed to a creditor. 

207. Where the deceased has left property in. British India, letters of 

per4“ef“Kritisb&^^^ must be granted according to tho 

miciled inhabifaiif nf foregoing rules, although he may have been a do- 

of a country in which the law relating to testate and in- 
testate succession differs from the law of British Indil ® 
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PART XXX, ' 

Op Lihitbd Grants, 

(a.) Grants limited in Duration. 

208. When the will has been lost or mislaid since the testator’s deaths 
Probate of copy or draft of 0 ^ has been destroyed by wronger accident^ and 

^8t will. ^ not by any act of the testator, and a copy or the 

draft of the will has been preserved, probate may be granted of such copy or 
draft, limited until the original or a properly authenticated copy of it be 
produced. 

209. When the will has been lost or destroyed, and no copy has been 
Probate of contents of lost made, nor the draft preserved, probate may be 

or destroyed wiU. granted of its contents, if they can be established 

by evidence^ 

210. When the will is in the possession of a person residing out of the 

. Probate of copy where ori- province in which application for probate is made, 
ginal exists. -who has refused or neglected to deliver it up, but 

a copy has been transmitted to the executor, and it is necessary for the inter- 
ests of the estate that probate should be granted without waiting for the ar- 
rival of the original, . probate may be granted of the copy so transmitted, 
limited until the will or an authenticated copy of it be produced. 

211. Where no will of the deceased is forthcoming, but there is reason 
Administration until will to believe that there is a will in existence, letters 

produced. o£ administration may be granted, limited until 

the will, or an authenticated copy of it, be produced. 

(6.) Grants for the Use amd Benefit of others haroing Right. 

212. When any executor is absent from the province in which applica- 
Administralion, with will tion is made, and there is no executor within the 

annexed, to attorney of ab- province willing to act, letters of administration, 
sent executor. with the will annexed, may be granted tb the at- 

torney*^ of the absent executor, for the use and benefit of his principal, 
limited until he shall obtain probate or letters of administration granted to 
himself. 

213. When any person to whom, if present, letters of administration 
Administration, •mth will with the will annexed might be granted, is absent 

annexed, to attorney of -ab- from the province, letters of administration with 
wo^ifto ”oSed troZi’ the will annexed may be granted to his attorney,* 
nister. limited as above mentioned. 

214. When a person entitled to administration in case of intestacy is 
Administration to attorney absent from the province, and no person equally 

of absent person entitled to entitled is willing to act, letters of administration 
administer in case of intestacy, {,6 granted to the attorney of the absent per- 

son, limited as before mentioned. 

215. When a minor is sole executor or sole residuary legatee, letters of ^ 

-Administration during mi- administration with the will annexed, may . 
nority of solo executor or granted to the legal guardian of such minor, or to 
residuary legatee. goch other person as the Court shall think fit, un- 

til the minor shall have completed the age of eighteen years, at which period, 

■ and not before, probate pf the will shall be granted to him. 


1865' 
Act 10. 


* The aUoruey must be witbiu the jurisdiction of the Court. — 4 Bong, App. 49. • 
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ZIR When there are two or more minor executors anti no executor wlio 
. . lias attained majority, or two or more rcBicluary 

Administration during mi- J 


. . . has attained majority, or wo ui luui.: 

Aot 10. tegatera and no residuary legatee who hns ntte.ned 

residuary legatees. majority, the grant shall be liinitecl until one ot 

them shall have completed the age of eighteen years. 


217 If a sole executor, or a sole universal or residuary legatee, or a 
Adwtototta tens. and poraon who would be oolol^y ontitlod to l.ho oslnte 
benefit of lunatic /ks AaJente. of the intestate according to the rule for the dis- 
tribution of intestates’ estates, be a lunatic, letters of administration; with 
or without the will annexed, as the case may be, shall he granted to the per- 
son to whom the care of his estate hns been committed by competont author- 
ity, or, if there be no such person, to *such other person as the Court may 
tldlik ’fit to appoint, for the use and benefit of the lunatic until he shall be- 
come of sound mind. 


218. Pending any suit touching tlie validity of the will of a deceased 
person, or for obtaining or revoking any probate 
Administration pendoifoWte. grant of letters of ndministrotioii, the Court 

may appoint an administrator of the estate of such deceased person, who 
shall have all the rights and powers of a general administrator, other ^ than 
the right of distributing such estate, and every such administrator shall be 
subject to the immediate control of the Court, and shall act under its direc- 
tion. 

(c.) For Special Purposes. 


219. If an executor be appointed for any limited purpose specified in 
Probate limited to purpose the will, the probate shall be limited to that pur- 
epooifled in will. pose, and if he should appoint an attorney to take 

administration on his behalf, the letters of administration with the will an- 
nexed shall accordingly be limited. 


220. If an executor appointed generally give on authority to an attorney 
Administration with will prove a will on bis behalf, and the authority is 

annexed limited to particular limited to a particular purpose, tho letters of nd- 

ministration with tho will annexed shall be limited 
. accordingly. 

221. Where a person dies leaving property of which he was the sole or 
Administration limited to surviving trustee, or in wliich he had no henefibial 

property in which person has interest on his own account, and leaves no general 
beneficial interest. representative, or one who is unable or unwilling 

to act as such, letters of administration, limited to such property, may be 
granted to the person beneficially interested in the property, or to some other 
person on his behalf. 


222. When it is necessary that the representative of a person deceased 
Administration limited to ho made a party to a pending suit, and the executor 
, or person entitled to administration is unable or 

unwilling to act, letters of administration may be granted to the nominee of 
a party in such suit, limited for the purpose of representing the deceased in 
the said suit, or in any other cause or suit wliich may be commenced in the 
same or in any other Court between the parties, or any other parties, toucli- 

Su be made 6 T f ^ 

snail bo made therein, aiicl carried into complete execution. 
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Appointment, as adminis* 
trator, of person other than 
one vfho under ordinary cir- 
cumstances would be entitled 
to administration. 


223. If, lat tlie expiration of twelve months from the date of any 

Administration limited to or letters of administration, the executor ; 

purpose of becominG:part}[ to oraaministratot to whoto the, same has been grant- 
auit to be Ivrottgh't against ed is absent from the province, within which the 
« minis a or. Cfouvt that has granted the probate or letters of 

jadministration is situate, it shall he lawful for such Court to grant, to any 
person whom it may think fit, letters of administration, limited to the pur- 
pose of becoming and being made a party to a suit to be brought against 
the executor or administrator, and carrying the decree which may be made 
therein into effect. 

224. In any case in which it may appear necessary for preserving 
Administration limited to <=^‘6 property of a deceased person, the Court with- 

collection and proseri'ation of in whose district any of the property is situate 
decea-ied’s property. jnay grant, to any person whom such Court may 

think fit, letters of administration limited to the collection and preserva- 
tion of the property of the deceased, end giving discharges for debts due to 
his estate, subject to the directions of the Court. 

225. When a person has died intestate, or leaving a will of which there 
is no executor willing and competent to act, or 
where the executor shall, at the time of the death 
of such person, be resident out of the province, , 
and it shall appear to the Court to be necessary dr 
convenient to appoint some person to administer the 

estate or any part thereof, other than the person who, under ordinary cir- 
cumstances, would be entitled to a grant of administration, it shall be lawful 
for the Judge, in his discretion, having regard to consanguinity, amount of 
interest, the safety of the estate, and probability that it will be properly 
administered, to appoint such person as he shell think fit to be administrator, 

and in every such case letters of administration may be limited or not 
as the Judge shall think fit 

(d.) Grants with Exception, 

226. Wlienever tlie nature of the case requires that an exception be 
made, probate of’ a will, or letters of administra- 
tion with the will annexed, shall be granted subject 
to such exception. 

227. Whenever the nature of the case requires that an exception be 
Administration with excep. made, letters of administration shall be gi-anted 

tion. subject to such exception, 

(e.) Grants of Hue Ecsl, 

228. Whenever a grant, with exception of probate or letters of adini- 

' Probate or administmtion nistration, with or without the will aniiexed, has 
of rest. been made, the person entitled to probate or admi- 

nistration of the remainder of the deceased’s estate may take a grant of pro- 
bate or letters of administration, as the case may be, of the rest of tho 

deceased’s estate. .... ■, 

(/) Grants of Effects vnaamn'tsterea, 

-229 If the executor to whom probate has been granted have died leav- 
« A ;»,•= inc a part of the testator’s estate unadministered, 

Grant of effects iinadroiRis- mg » w*- .. ^ ^ ^ 


, Probate or adminfetratfon 
with, will annexed, subject to 
Exception. 


tered. a new representative may' 

purpose of administering such part of the estate. 


be appointed for the 


* 12 Bong. 428. 
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1865. 2S0 In slanting letters nf administration of an estate 'J^t ^ully 

. - nistered the Court shall be gmdcd by the same 

Aotm rate at' apply to original grante. and ahnll grant 

letters of administration to those persons only to whom ongmal grant might 

hare been mada* ^ 

231 When a limited grant has expired by effluxion of time, or the 
^ happening of the event or contingency on winch 
Adminiatration when'Hrat- limited, and there is still some part of the 

SSSi.tUS doccnood'a rotate nnadteinistorod, lottora of admi- 
aistered. nistration shall be granted to Uiosc persons to whom 

original grants might have been made.t 

(y.) Alteration in Grants. 

232. Errors in names and descriptions, or in sotting forth the time and 

^ Tcca- piac® of deceased’s deatli, or the purpose in a 

«ed limited gmnt, may be roctilied by the Court., and 

the grant of probate or letters of administration may be altered and amend- 
^ accordingly, 

233. If, after the grant of letters of administration with the will 

_ , , A- T j- annexed, a codicil be discovered, it moy be added to 

Je'^d XTSirofTdml’ the gmnt on duo proof and identification, and tho 
nistration with will annoxed. grant altered and amended accordingly. 

(h.) Revocation (j/* Grants. 

Rovocationorannulmontfor 234 The grant of probate or letters of admi- 
jnst cause. nistratwn may be revoked or annulled for just 

cause. 

« Jnst cause.” jGxplanatioJi . — Just cause is — 

I Isi, that the proceedings to obtain the grant wore defective in substance ; 

2n^ that the grant was obtained fraudulently by making a false sugges- 
tion, or by concealing from the Court something material to the case ; 

I 3yd^ that the grant was obtained by means of an untrue allegation of a 
fact essential in point of law to justify tho grant, though such allegation was 
made in ignorance or inadvertently j 

I 4</i, that the grant has become useless and inoperative through circum- 
s^nces. 

lUusb-ations. 

(a.) The Court by which the grant was made had no jurisdiction, 

(b.) Tlie grant was made without citing parties who ought to have been cited, 
(c.) Tho will of which probate was obtained was forged or revoked. 

(d.) A obtained letters of administration to the estate of B as ins widow, but 
it has since transpired tliat she was never married to him. 

u a administration to the estate of B as if he had died intestate, 

but a will lias since been discovered. 

(/.) Since probate was granted, a later will has been discovemd. 

( 9 .) Since probate was granted, a codiciLhas been discovered, wUicU revokes or 
anas to the appoint iiieut of executors under the will. 

(k) The person to whom probate was, or letters of administration were irranted 
has subsequently become of unsound mind. ’ 


* 18 Beng. 428: see Act XXI. of 1870, s. 6. 


t See Act XXI. of 1870, s. C. 
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PART XXXI 

Op 'THE Practice in granting and revoking Probates and Letters 

OP Administration. 


- Jurindiution of. District 235. The District Judge shall have jurisdic* 
Judge in^ranting and revolt, tion in granting and revoking* probates and letters 
lug probates, &c, of administration in all casM jsvV.hin his district. 

236 A. t The High Court may, from time ,t'' """ 'Appoint such judicial 
Power to appoint Delegate officers Within any. .ustrict as it thinks fit, to act 
of District Judge to deal with for the District Judge as Delegates to grant pro- 
non-cohtehtious cases. letters of administration in non-conten- 

tious cases, within such local limits as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by Boyal 
Charter,' such appointment be made with the previous sanction of the Local 
Government. 

Persons so appointed shall be called “ District Delegates.” 


236'. The District Judge shall have the like powers and authority in 
District Judge’s Rowore as relation to the granting of probate and letters of 
to grant of probata and adnii. administration, and &11 matters connected there- 
nistration. with, as are by la^ vested in him in relation to 

any civil suit or proceeding depending in his Court. 

237. The District Judge may order any person to produce and bring 
Distriofc Judge may order Court any papeSr or writing, being or puvport- 

person to produce testa- ing to be testamentary, which may be shown to be 
mentary papers in the possession or under the control of such 

person } 

and if it be not shown that any such paper or writing is in the posses- 
slon or under the control of such person, but there is reason to believe thdt 
he has' the knowledge of any such paper or writing, the Court may direct 
such person to attend for the purpose of being examined respecting the same ; 

and' such person shall be bound to answer such questions as may be put 
to him by the Court, and, if so ordered, to produce and bring in such paper 
or writing, and shall be subject to the like punishment under the Indian' 
Penal Code, in case of default in not attending, or in not answering such' 
questions, or not bringing in such paper or writing, as he would have been 
subject to in case he had been a party to a suit, and had made such default, 
and the costs of the proceeding shall be in the discretion of the Judge, 


238. The proceedings of the Oobrt of the, District Judge in relation to 
, n- I. • f the cranting of probate and letters of administra- 
JudS^Cowt in relSorto tion shall, except as hereinafter otherwise provided, 
probate and administration. ^0 regulated SO fat as the circumstances of the case 

will admit by the Code of Civil Procedure. 

239 Until probate be .granted of the, will of a deceased person, or an 
- ‘ T.- , - ^ administrator of his estate be constituted, the 

juYX iT4feWor pX'. District Judge within whose jurisdiction Rny part 
tion of 'proi>0rty. of ' the,pr6t)erty of the deceased person' ib situate 

authorized and required 'to interfere for the protectmn c* such 
the ihst'ahde 'of any p'efsdn claiming to be interested therein, and-m all other 


1865. 
Act 10. 


0 2 N. W.' P. 


t Se-6' Act 'VI. of 188'l, s'. 2. - 

0. C. 11.— 65 
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1865 cases where the Judge considers that the property incurs any risk of loss or 
■ da)Dage ; and for tl.at purpose, if lie shall see fit, to appoint an officer to take 


Act 10, and -keep .possession of the proptirfty. 

-240. Probate of the will or letters of administration to the ost^e of a 

men probate or adminis- 'decea.sed per-son '■ 


tration may be granted by 
District J udge. 


may ho granted by the District 
Judge under the seal of his Court, if it shall a))pcar 
by a petition, verified ns hereinafter mentioned, of 
the person applying for the same, that the testator or intestate, ns the case 
may 'be, at the time of his decease, had a fixed place of abode, or -any property, 
moveable or immoveable, -witliin the jurisdiction of the Judge. 

1241. When tlie application is made to the Judge of a District in whicli 
Dispos.alofnpplicationma-ic the deceased had no fixed abode at the tinie of his 
'to Judge of district in which death, it shall be in the discretion of the Judge to 
'deceased had no 'fixed abode, yefuse the application, if, in his judgment, it could 
be disposed of inore justly or conveniently in another distiict, or, ■\vln*re the 
application is for letters of administration, fo grant them absolutolj, or liniilcd 
!to t'he property within his own jiiri.sdiction. 

241 A. ^ Probate and letters of administration may, upon application for 
'Probate and letters of ad- that purpose to any District Delegate, be granted 
•ministration may be granted by him in any case in which there is no contention, 
. by Delegate. jj. ^pppars by petition (verified ns hcw'innftcr 

mentioned) tliat the testator or iiit<*.state, as the case may be, at the t ime of 
-his death, resided within the jurisdiction of such Delegate. 

242. Probate or letters of administration shall have eficet over all the 
Conolusivono.xsof probatoor property and c.state, movcaiilo or im'movonbh*, of 
letters of administration. the deceased, throughout the province in which the 
■same is granted, and shall be conclusive as to the representative title agnimst 
all debtors of the deceased, and all persons holding property 'which belongs to 
him, and shall afford full indemnity to all debtors paying their debts, and all 
persons delivering up such property to the person to whom such probate or 
-letters of administration shall have been granted. 

f Provided that probates and letters of administration granted bv a 
Effect of unlimited jpro- High Court after the first day of April, iRTfi, 

shall, unless otlierwiso directed by the grant, have 
like efi'ect throughout the wliole of British India. 

a grant of probate or letters of administration 
is -made by a High Court with such effect n.s last 
aforesaid, the Registrar, or such other oflicer as 
-1 u !£ u High Court making the grant appoints in this 

behalf, shall send to each of the other High Courts a certificate to the follow- 
ing effect ; — 

I, J. R, Registrar [or as the case may be\ of the High Court of Jndi- 
'cature at [or as the case may he\ liereby certify that on the 

187 , the High Court of Judicatun* at 
[or as the case may he] granted probate of the will [or letters 
ct admimstmtion of the estate] of C. D., lata of , dcieased, to 

r ■ - , - ' ) end that such prohato 

and such certificate shall be filed by the High Court receiving the same. 


bates, &c., granted by' Sigh 
Court. 

■242A.t Whenever 

Transmission of certificate 
by High Court granting pro- 
bate, &o., to other Courts. 


X 


• See Act VI. of 1881, s. 3. 


t Soo Aot Xm. of 1876. 


succ^ssi&w agt: 


515 


243. The application for pj’ohate or letters of administration, if made 

ConrfasSvsness of application verified in the manner bei'einafter mentioned 

for probate or admimstration, shall be concltosive for the purpose of authorkinc 

thesra„tof probate oradtailnsiatron, and „”3 
grant shall be impeached by reason that the testator or intestate- had' no fixed' 
place of abode, or no property within the district at tlie time of his death, 
unless by a proceeding to revoke the grant if obtained by a fraud upon the- 
Court. 

244. Application- for probate shall be made by a petition distinctly 

Petition- for probate. written in JSngHsh or in the'language in ordinary- 

use in proceedings before the Court in which, the. 
application is made, with tlie will annexed, and stating, 
the time of the testator’s death, 

that the writing annexed is his last will and testament, 
that it was duly- executed, and 
that the petitioner is the executor therein named ; 
and hi addition to these particulai-s, when the application is to tlie X)is»^ 
trict Judge^ the petition shall further state that the deceased at the time of 
his death had his fixed place of abode, or had some property, moveable or 
immoveable, situate -witlmi the juTisdiction of the Judge; 

“ and when the application is to a District Delegate, the petition shalL 
further state that the deceased, at the time of his death, resided within the 
jurisdiction of such Delegate.”* * * § 

246. In cases wherein the will is written in any language other thaa 
In what oases translation of English, or than that in ordinary use in proceed- 
willtobo annexed to patitwtt. mgs before the Court, there shall be a transfatioii 
thereof annexed to the petition by a translator of the Court, if the language 
Verification of translation which a translator is appointed ; or if 

by person other than Court- tJie will be in any other language, then by any 
translator. person competent to translate the same, in which 

case such translation shall be verified by that person in the following manner : — 

“ I (A. B.) do declare that I read and perfectly understand the language 
and character of the original, and that the above is a true and accurate, 
translation thereof." 

Petition for letters of ad- 246. Applications for letters of administra- 
ministration. tion shall be made by petition distinctly written as. 

aforesaid, and stating 
the time and place pf the deceased’s death, 

the family or other relatives of the deceased, and their respective re- 
sidences, 

the right in which the petitioner claims, 

that the deceased left some property within the Jurisdiction of the Dis 
trict Judge “ or District Delegate, ”t to whom the application is made, and 
the amount of assets which are likely to come to the petitioner’s bauds ; 

“ and when the application is to a District Delegate, the petition .shall 
farther state that the’deceased, at the time of his death, resided within the 
jurisdiction of such Delegate. • 

246A.§ Every person applying to a High Court for probate of a will or 
Additional Btatements in letters of administration of an estate, intended to 
petidon for probate &o. have effect throughout British India, shall state in 


* See Act VI. of 1881, s. 4. . « 

f The words quoted have been inserted by Act VI. of 1881, s, 9, 

J This pai-agraph lias been added by Act VI. of 1881, s. 4. 

§ See Act XIII. of 1875. 


isea 

Act. 10. 
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his petition in addition to the matters respectively reqiTirod hy section 244 
Sec«on246 ot this Act, that to the best of h.3 belief no npplieatiun has 
Act 10. 3e to any other High Court for a probate of the same «>» "t for 
' letters of administration ot the same estate, intended to have sneh edect ns 

orwhera any sneh npplieation has lieen made, tI.eHigh Oonrb towhieh 
it was made, the person or perfious by whom it was made, and the proceed- 
ings (if any) had thereon. 

And the High Court to which any application is made under the proviso 
to section 222 of this Act may, if it think fit, reject tlie satne. 

247. The petition for probate or letters of ndministmtion shall, in all 
« .... , u t - cases, be subscribed by the petitioner atid hia 

Petition for probato or ad- .n 

ministration to oe signed and pleader (if any), and shall be verified bj the 
verified. tioner in the following manner or to the like 

effect : — 

“I {A. aff.), the petitioner in the above petition, declare that what is 
stated therein is true to the best of my information and belief.” 


248. Where the application is for probate, the petition shall also be 
Verification of petition for verified by at least one of the witnesses to the will 

probate by one witnesa to will, (ivhen procurable) in the manner or to the effect 

following : — 

“ T (f7. i?.), one of the witnesses to the last will and tiistament of tho 
testator mentioned in the above petition, declare that I was present, and saw 
the said testator affix his signature (oj* mark) thereto {as (he ease max/ tc), (or 
that the said testator acknowledged the writing annexed to the above petition 
to be bis last will and testament in my presence).” 

249. If any petition or declaration which is hereby required to be vori- 
Punishraeiifc for false aver- fied shall contain any avcnneiit which the person 

ment in petition ordeclara- making the verification knows or believes to be 
^ false, such person shall be subject to piinishmout 

according to the provisions of- the law for the time being in force for tho 
punishment of giving or fabricating false evidence. 


District Jud|^ may exa- 260- In all cases it .shall be lawful for tho Dis- 
minepeUtioner in person. trict Judge “or District Delegate, if he shall 

think proper, 

to examine the petitioner in person, upon oath or solemn affirmation, 
and also 

to require further evidence of the due execution of the will, or the right 

require further evidence, the petitioner to tho letters of administration, 

as the case may be, and 

to issue citations calling upon all persons claiming to have any interest 
and issue citations to in- in the estate of the decoasod to come and see the 
apect proceedings. proceedings before the grant of probate or liters 

• , ^ of administration. 

The citation shall be fixed up- in some conspicuous part of the Oourt- 
Publioation of citation. house, and also in the office, of the Collector of the 

District, and. otherwise, published or made known 
Sm? “ HolsgaW-* taui..g tho HamVZy 


* Iba words quoted have been iuserteil by- Act VI. of 1881, e,.9. 
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251.* Qfix^ts 'against the grant of probate or administration fnay be 1865; 

Caveats against grant oi lodged with the District Judge or a District Dele- — ■* 

probate or administration. gate ; and immediately on any caveat being lodged 10. 
with any District Delegate, he shall send a copy thereof to the District Judge, 
and ioimedtateZy on a caveat lajing entered with the District Judge, a copy ■ 
thereof ^shall l)e given to the District Delegate, if any, within whose jurisdic- 
tion it is alleged the deceased resided at the time of his death, and to any 
other J udge or District Delegate to whom it may appear to the District Judge 
expedient to transmit the same. 


Form of caveat. 


efTect 


252. The caveat shall be to the following 


“ Let nothing he done in the matter of the estate of A. B., late of de- 
ceased, who died on the day of at , .without notice 

to C. D., of .” 

253. No proceeding shall be taken on a petition for probate or letters 
After entry of caveat, no administration after a caveat against the. grant 
proraeding taken on petition thereof has been entered with the J udge “ or| 
until after notice to caveator, officer”! to whom the application has been made: 
“■ or notice has been given of its entry with some other Delegate,”! untih 
after such notice to the person by whom the same has been entered as the 
Court shall think reasonable. 

253A.! A District Delegate shall not grant probate or letters ofi 
District Delegate when not administration in any case in which there- is' 
to grant probnto or adminis- contention as to the grant, or in which it other- 
iration. .^jg^ appears to him that probate or letters of 

administration ought not to be granted in his Court. 

Eseplanatiofn. — By “ contention” is understood the appearance of any 
one in person, or by his recognized agent, or by a pleader duly appointed to 
act on his behalf, to oppose the proceeding. 

253B.! In every case in which there is no contention, but it appears 
_ . . .. X . to the District Delegate doubtful whether the 

mont to District Judge in probate or letters of administration should or^ 
doubtful cases where no con- should not be granted, or when any question arises 
tontion. relation to the grant, or application for the 

grant, of any probate or letters of administration, the District Delegate 
may, if he thinks proper, transmit a statement of the matter in question to 
the District Judge, who may direct the District Delegate to proceed in the 
matter of the application, according to such instructions as to the J udge 
may seem necessary, or may forbid any further proceeding by the District'* 
Delegate in relation to the matter of such application, leaving the- party' 
applying for the grant in question to make application to the Judge. 

253G.! In every case in which there is contention, or the District 
Delegate is of opiniou that the probate' or letters 
of administration should be refused in his Court, 
the petition, with any documents that may liave" 
been filed therewith, shall be returned to' the' 
person by whom the application was made, in' 
order that the same may be presented to the District Judge ; unless the 


Procedure where there fa 
contention, or llfatriot Dele- 
gate thinks prohalo or {otters 
of ndrainistrntien should- bo 
refused in bis Court 
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seal 


District Delegate thinks it necessary, for the pvirposos of lusticc, to jmpox nd 

the same, which he is heretiy authorized to do j and in that case the . ainc 

.shall be sent by him to the District J odge, 

^ 254. When it shall appear to the Judge “ or District 

r< i. t V V t ViniiniXoT pvobatft of a will should be granted, he will giant 
a?oTcourt the same under the seal of his Court in amuner 

following : — 

“I .Judge of the District of , [or Delogmtu appoint 

* (;(j for granting probate or letters of adinjni**fra- 

Form of such grant. insert the limits of the Deki/nles 

iurisdiction) hereby make known that on the day of , m 

the year , the lost will of , late of , a copy when, of 

is hereunto annexed, was proved and registered before me, and that admim.s- 
tration of the property and credits of the said deceased, and in any m ay 
concerniag his will, was granted to , the executor in the said will 

named, he having undertaken to administer the same, and to mak«i a true 
inventory of the said property and credits, and to exhibit the saino at or 
before the expiration of a year next ensuing, and also to render a true 
account thereof,” 

265. And wherever it shall appear to the District Judge “or District 
Grant of letters of atltni- Hclcgate”^ that letters of ndministnition to t)ic 
nistration to bo under seal of estate of a person deeeiisetl, with or without, a 
Court. cop 3 ' of the ivill annexed, should bo granted, ho 

will grant the same under the seal of his Court in manner following ; — 

“I, , Judge of tho District of , [or Delegate appoinl- 

_ , , . ed for granting probate or letters of administin- 

/“““' “""■S™"'- tion in (/,«•« *«rf (/,« qfthc Dct,,,n(o’^ 

ywm<?ic<fon) ],t hereby make known that on the day of let tens 

of administration (with or without the will annexed, os (he case mat/ he), 

' of the property and credits of , late of , deceased, wc*ro 

granted to , the father (or <xs the case may he) of tlie dpct‘asi>d, lie 

having undertaken to administer the same, and to make a true iiivimtoiy 
of the said property and credits, and to oxliibit the same in this Court at- 
or before the expiration of one year next ensuing, and also to vender a true 
account thereof. 

256. Every person to whom any grant of administration shall he oom- 
Administration-bond. mitted shall give a bond to tho Judge of the 

District Court to ensure for the bcnciit of the 
Judge for the time being, with one more surety or sureties, engaging for flic 
due collection, getting in, and administering the estate of the deceased, 
which bond shall be in such form as tho Judge shall, from time to time, by 
any general or special order, direct. 


257. The Court may, on application made by petition, and on being 
Asmgnment of adminisfcra- satisfied that the engagement of any such bond 
ion ond. ^ jjgQjj j^ept, and upon such terms as to 

security, or providing that the money received bo paid into Court, or other- 
wise as the Court may think fit, assign the same to some person, his execu- 
tors or administrators, who shall thereupon be entitled to sue on tho said 
ond in his own name as if the same had been originally given to him instead 


* The words 
t The wordo 


quoted have been inserted by Act VI. of IdSl, s. 9. 
in brackets have been inserted by Act VI. of 1881, s. 8. 
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s)f to tlie Ju^ge of tlie Court, and shall be entitled to recover thereon, as trus- 1885 . 

tee for all persons interested, the full amount recoverable in respect of any 

breach tliereof. ^ Act -10. 

Sd8. No probate of a AVill shall be granted until after the expiration of 
Time for grant of probate S even clear d ays, and no letters of administration 
iand administration. shall begrantea until afterthe expiration of fourteen. 

.yl ear da ys from the day of the testator or intestate’s death. 

259. Every District S udge " or District Delegate”* shall file and preserve 
Filing of original wills of original wills of which probate or letters of ad- 
whioh probate or adminis. ministration With the will annexed may be granted 
granted annexed, {jy among the records of his Court, until some, 

public registry for wills is established; and. the 
Local Government shall make regulations for the preservation and inspection 
of the wills so filed as aforesaid. 


260. After any grant of probate or letters of administration, no other 
Grantee of probate or ad- person to whom the same shall have been 

ministr.ati6n alone to sue, &e., granted shall have power to sue or prosecute any 
until same revoked. otherwise act as representative of the 

deceased, throughout the province in which the same may have been granted, 
until such probate or letters of administration shall have been recalled or 
revoked. 


261. In any case before the Districf Judge in which there is contention,f 
Proceduro in contentious ^^he proceedings shall take, as nearly as may be, the 
cases. form of a regular suit according to the provisions 

of the Code of Civil Procedure, in which the petitioner for probate or letters 
of administration, as the case may be, shell be the plaintiflp, and the person 
who may have appeared as aforesaid to oppose the grant shall be the de* 
fendant. 


262. Where any probate is or letters of administration are revoked, all 
Payment to executor or ad- payments hondjide made to any executor or ad- 


ministrator before probate or 
administration revoked. 


ministrator under such probate or administration 
before the revocation thereof shall, notwithstanding 
such revocation, be a legal discharge to the person making the same ; 

and the executor or administrator who shall have acted under any such 
. , . revoked probate or administration may retain and 

administrator to recoup him- reimburse Jnmself in respect of any payments made 
self. V,y him, which the person to whom probate or letters 

of administration shall be afterwards granted might have lawfully made. 


263. Every order made by a district Judge by virtue of the powers 
Appeals from ordem of Dis- hereby conferred upon him shall be subject to appeal 

triot Judge. to the High Court under the rules contained in the 

Code of Civil Procedure applicable to appeals. 

264. The High Court shall have concurrent jurisdiction with the District 
Conourrenk jurisdiction of Judg® i" the exercise of all the powers hereby con- 

High Court. ferred upon the District J udge. 


* The words quoted have been inserted by Act TI. of 1881, 8. 9. 
+ See 2 N. W. P. 268. 
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~7~r^r\ Of Exkcutobs of their own Wrong. 

Act"' lu. / / 1 1 j 

• / v/ 265 A person who intermeddles with the estate of the deceased, or 
^ docs any other act which belongs to the office of 

Executor of Ws own wrong, executor, while there is no riglitful executor or 
administrator in existence, thereby makes himself an executor of lus own 


wrong, 

Exceptions 


First. - 


Kxcewions. Bn a**. — Intermeddling with the goods of the deceased for 
the purpose of preserving them, or providing for his funeral or for the unme- 
diate necessities of his family or property, does not make an executor of his 


own wrong. 

•Second —Dealing in the ordinary course of business with goods of the 
deceased received from anotlier, does not make an executor of his own wrong. 


Illustrations. 

(a.) A uses or gives away or sells some of the goods of tlin deceased, or takes 
them to satiefy ins own debt or legacy, or receives payiticnt of the debts of the de- 
ceased. He is an executor of his own wrong. 

(5.) A, having been appointed agent by the deeeiiKcd in bis lifetime to collect 
his debts and sell bis goods, cnnlintics to do so after be. has become avvere of bis 
death. He is an executor of his own wrong in respect of nets done after he iins 
becoine aware of tlie death of the deceased. 

(c.) A sues as executor of the deceased, not being siicli. He is an executor of 
his own wrong. 

266. When a person has so acted as to become an executor of his own 
Liability of executor of his wrong, he i« answerable, to the riglitful executor 
own wrong, or administrator, or to any creditor or legatee of 

the deceased, to the extent of the assets which may have come to his hands, 
after deducting payments made to the rightful executor or administrator, and 
payments made in a due course of administration. 


PAET xxxnr. 

Op the Powers op an Executor or Administrator, 

267. An executor or administrator has the same power to sue in respect 

In respect of causes of ao- causes of action that survive the deceased, 

JenJSa"ueftr“"'^’ distrain for all rents due to him at the time 

of his death, as the deceased had when living. 

268. All demands whatsoever, and all rights to prosecute or defend any 

Demands and rights of ao- or special proceeding, existing in favour of 

debased, . or against a person at the time of his decease, siir- 
cutor or administrator. against his executors or administrators ; 

j e , . except causes of action for defamation, assault as 

Aa fi^ Penal Code, or other personal injuries not causing tlie 

thrill P* after the death of tlie party, 

the relief sought could not be enjoyed, or granting it would be nugatory. 


This Partdoea not extend to Hindus, Jaiiins, Sikhs, or liuddhiats; — Act XXI. of J870. 
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j c ^ ooUwion takes place oa a railway in cnnseqaeace of some neelect or Aot lO 
of the officials, and a passenger is severely hurt, but not so as to cause death. 

He afterwards dies wiiliout having brought any aciion. The cause of action does 
not survive. 

(6.) A sues for divorce. A dies. The cause of action does not survive to hia 
representative. 


Power of executor or ad- 269. An executor or administrator has poorer 
minifttrator to diapoie of pro- to dispose of the prorerty of the deceaaedi either 

wholly or in^part, in such manner as he may think 
fit. 

niuatratiotiB. 

(a.) The deceased has made a specific bequest of part of his property. The ere* 
enter, not having assented to the bequest, sellB the subject of it. The sale is valid. 

(b.) The executor, in the exercise of his discretion, mortgages a part of the im* 
moveable estate of the deceased. The mortgage is valid. 


270. If an executor or administrator purchases, either directly or in- 
Purchase by executor or ad- directly, any part of the property of the deceased, . 

ministrator of deceased's pro- the sale is voidable at the instance of any other 
P**'*^y* person interested in the property sold. 

271. When there are several executors or administrators, the powers of 
Powers of several execu- ^11 may, in the absence of any direction to the con- 

tors or administrators, exer- trary, be exercised by any one of them who has 
oiseable by one. proved the will or taken out administration. 


llluMtrationB, 

(a.) One of several executors has power to release a debt due to the deceased, 

* (6.) One has power to surrender a lease. 

(«.) One has power to sell the property of the deceased, moveable or immove- 
able. 

(d.) One has power to assent to a legacy. 

(e.) One has power to endorse a pTomissoty bote payable to the deceased. 

The will appoints A. B, C, and O to be executors, and direota that two of 
them shall be a quorum. Ko act can be done by a single executor. 

Survival of power, on death 272. Upon the death of one w more of several 
of one of eeverai executors or exectttors or administrators, all the powers of the 
administrators. office become vested in the survivors or survivor. 

273. The administrator of eflfeots unadministered has, with respect t^a 
such effects, the same powers as the original exe- 
cutor or administrator. 

274. An administrator during minority has 
all the powers of an ordinary administrator, 
or letters of administration have been granted to a 
married woman, she has all the powers of an ordi- 
nary executor or administrator, 


Powers of administrator of 
effects unadministered. 

Powers of administrator 
during minority. 

276. When probate 

Powers of married execu- 
trix or administratrix. 


o. 0. 3i — ec 
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SUGGiSliSJOJS' AdP. 

. PAST XXXIV. 

Op the Duties op ak Executor or Admts'Istrator. 


97R It is tlie duty of an exccntov to perform the funeral of the decoasocl 
^ , in a manner suitable to his condition, if he has left 

■As to deceased’s funeral. property sufficient for the purpose. 

277. An executor or administrator shall, ■within six months from the 
X crant of proi)ato or letters of administration, ex- 
•Tnvontory and account. hi bit in tho Court by wliich the same may have 

been granted an inventory containing n full and time estimate of all the pio- 
pierty in possession, and all the credits, and also all the •debts owing -liy any 
person or persons to "which the executor or administrator is entitled in tliat 
character, and ‘shall in like manner, within, one year from the -date aforesaid, 
exliibit an account of the estate, showing the assets that may linTC come to 
his hands, and the manner in which they have been applied or disposed of. 

277A.* In all cases where it is sought to obtain a grant of probate or 
Inventory to include pro- letters of administration intended to have enbet 
porty in any part of ‘British throughout the whole oi British India, tlte exe* 

cutor, or the person applying for administration 
after the first day of April, 1875, to the efiects of any person dying in British 
India, and leaving property in more than one province, shall include in the 
■inventory of the effects of the deceased his moveable or immoveable property 
•situate in each of the provinces 

And the value of such property situate in the said provinces, respectively, 
shall be separately stated in such inventory, and the probate or letters of 
administi^ation shall be chargeable with a fee corresponding to the entire 
•amount or value of the property affected thereby, wheresoever situate within 
British India. 


'278. The executor or adniimsti’ator shall 'collect, with reasonable dili- 
_As to property of, and debts geiice, the property of the deceased, and the debts 

that were due to him at the time of his death. 


■owing to, deceased. 


279. Funeral expenses to a reasonable amount, according to the degree 
^penses to be paid before and quality of the deceased, and death-bed charges, 
•a ebts. ^ including fees for medical attendance, and Irnard 

and lodging for one month previous to his death, are to be paid before all 
•debts. 


280. The expenses of obtaining probate or letters of administration, 
Expenses to bo paid next including tlje costs incurred for or in respect of 

.a cfiuc expenses. g^^y judicial proceedings that may be necessary for 

administering the estate, are to be paid next after the funeral expenses and 
•death-bed charges. 

281. Wages due for services rendered to the deceased within three 
Wages for certain services months next preceding his death by any laboufor. 

boWxt paid, and then other artisan, or domestic servant, are next to be paid, 

and then the other debts of the deceased, 


* See Act Xlll. of 1875 s. 5. 
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Save aa aforosaid, all debts- '282. Save as aforesaid, no creditor is tb have 
to bo paid equally and. . a right of priority over another, by reason that 
rateably. is secured by an instrument under seal, or 

on any other account.. 

But the executor or administrator shall pay all such debts* as he 
knowsf of,, including his own, equally and rateably, J aa far as the assets 
of the deceased' will extends . , ^ 

, , , 283. If the domicile of the deceased' was not 

prope’i-ty'to paymentTf dobtet I" British" India, the application of his moveable 
whore domicile not ia Britisb property to the payment of his debts is^ to be- 

regulated by the law of the country in which he- 
was domiciled. 


186. 
Act 1 


Illustration. 

A dies, having his domicile in a country where instruments under seal have 
prioritj' over instruments not under seal, leaving moveable property to the value of 
10,000 rtipees, immoveable propertj* to the volue of 5,000 rupcps, debts on instru- 
ments under seal to tlie amount of 10,000 rupees, and debts on instruments not 
nnder seal to tbe same amount. The debts on the instruments under seal are to be 
paid in full ont of the moveable estate, and the proceeds of the immoveable estate 
are to be applied, ns far as they will extend, towards the discharge of the debts not 
nnder seal. Accordingly, one-half of the amount of tbe debts not "under seal is , to- 
be paid out of the proceeda of the immoveable estate. 

284. No creditor who has received payment of a part of his debt by 
virtue of the last preceding section shall h& 
entitled to share in the proceeds of the immove- 
intra"ocmint able estate of the deceased unless he brings such 

in proceods of immovo-ablo payment into account for the benefit of the other 

creditors. 


Illustration. 

A dies, having hts domicile in a country where instruments nnder seal have 
priority over instruments not under seal, leaving moveable property to the value of 
6,000 rupees, and immoveable property to the value of 10,000 rupees, debts on 
instruments under si-nl to the amount of 10,000 rupees, and debt on instrumentB 
not under seal to the same amount. The creditors holding instruments under seal 
receive" half of their debts ont of the proceeds of the moveable estate. Tlie pro- 
ceeds of the immovonbic estate are to he applied in payment of the debts on instru- 
ments not nnder seal until onc-htilf of such debts has been diseharged. This will 
leave 5,000 rupees, which are to be distributed rateably amongst nil tho creditors 
without distinction in proportion to the amount which may remain due to them. 

Debts to bo paid before 285. Debts of every description must be paid 

legacies. before any legacy. 

286. If the estate of the deceased is subject to any contingent liabili- 
Exerttor.or administrator ties, an executor or administrator is not bound to 

not bouijd to pay legacies pay any legacy without a sufficient indemnity to 
without indemnity. meet the liabilities whenever they may become 

due. 

287. If the assets, after payment of debts, necessary expenses, and 
Abatement of general loga- specific legacies, are not sufficient to pay all the 

cios. general legacies in full, the latter shall abate or 

be diminished in equal proportions j 

• • A liability to pay calls is a del t, — 8 Bomb,, 0. C. J., 20. 

t -I.®-* aotnaily, not ooustmotively. — 8 Bomb., 0. C. J., 20.' 

't 8 Bom., 0. C. J., 20. 
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and the executor has no right to pay one legatee in preference to an- 
other. nor to retain any money on account ot a 
r. legacy to himself or to any peraon lor whom he is 
other. o trustee. 

288. Where there is a specific legacy, and the assets are sufficient for 

w 1 . * the payment of debts and necessary expenses, the 

jeS^'wh^r^ite snIoieSt thing specified must be delivered to the legatee 
to pay debts. xyithout any abatement. 

289. Where there is a demonstrative legacy, and the assets are suffi- 

cient for the payment of debts and necessary ex- 
penaca, the legalea baa a prefc™nt|“> 'W™ f” 
to pay debts and necessary payment of his legacy out of tlio fund zrom wiiicii 
npenses. jggacy is directed to be paid nntil such fund 

is exhausted, and if, after the fund is exhausted, part of the legacy still 
remains unpaid, he is entitled to rank for the remainder against the general 
assets as for a legacy of the amount of such unpaid remainder. 


290. If the assets are not sufficient to answer the debts and the specific 
Rateable abatomont of ape. legacies, an abatement shall bo made from tlio 
cific legacies. latter rateably in proportion to their respective 

amounts. 


Illustration. 

A has beqaeaihed to B a diamond-ring, valued at 500 rnpcRi!, and to C n horse, 
valued at 1,000 rupees. It is found necessary to sell all the effects of the testator, 
and his assets, after payment of debts, arc only 1,000 rupees. Of this snn) rupees 
333-5-4 are to be paid to B, and rupees 666-10-8 to C. 

291. For the purpose of abatement, a legacy for life, a sum appropriated 
Legacies treated as general by the will to produce an annuity, and the value of 
for purpose of abatement. an annuity when no sum has been appropriated to 
produce it, shall be treated as general legacies. 


PART XXXV. 

Op the Executor's Absent to a Leoact. 

Assent necessary to com- 292. The assent of the executor is necessary 
plete legatee’s title. to complete a legatee’s title to bis legacy. 

Illustrations. 

bequeaths to B bis Government paper, which is in deposit 
with the Bank of Bengal. The Bank has no authority to deliver the securities nor 
B a right to take possession of tliein, witbont the assent of the executor. ’ 

(J.) A by his will has bequeathed to 0 hie house in Calcutta in the tenanev of 
B. G IB not entitled to receive the rents without the assent of the executor. ^ 

293. The assent of the executor to a specific bequest shall be sufficient 
EBect of executor’s assent to divest his interest as executor therein, and to 
to specific legacy. transfer the subject of the bequest to the legatee, 

unless the nature .or the circumatancea of the property require that it shall 
be transferred m a particular way. r r j 
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This assent may be verbal, and it may be either express or implied from 
Natnnr of ament, the conduct of the executor, 

JUuslratiom. 
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(a.) A horso ia beqnenthed. The executor requests the legatee to dispose of it, 
or a third party purposes to purchase the horse from the executor, and ho directs 
him to apply to the legatee. Assent to the legacy is implied. 

(A) The interest of a fund is directed ^ the rrili to be applied for the nnamte> 
nance of the legatee during bis minority. The executor commences so to apply it. 
This is an assent to the whole of the beqnest. 

(c.) A bequest is made of a fund to A, and after him to B. The executor pays 
the interest of the fund to A. This is an implied assent to the bequest to B. 

(d.) Esccntors die after paying all the debts of the testator, but before satis- 
faction of specific legaoios. Assent to tbe legacies may be presumed, 

(e.) A person to whom a specific article has been bequeathed takes possession 
of it, and retains it without any objection on tbe part of the execntor. His assent 
may be presnined. 


294, The assent of an executor to a legacy may be conditional, and if 
the condition be one which he has a right to enforce. 
Conditional awent, performed, there is no assent. 


* llluttraiions. 

(a.) A beqaeatbs to B bis lands of Snltdnpnr, wbiob at tbe date of tbe will, and 
at the death of A, were subject to a mortgage for 10,000 rnpees. The executor assents 
to the beqnest oit cunditiun that B shall, within a limited time, pay the amount due on 
the mortgage at tbe testator’s death. Tbe amount is not paid. There is no assent. 

(6.) The execntor assents to a bequest on condition that tbe legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valid. 

295. When the executor is a legatee, bis assent to bis own legacy is 
Assent of executor to hia necessary to complete his title to it, in the same 
own legacy. way as it is required when tbe bequest is to another 

person, and his assent may in like manner be express or implied. 

Assent shall be implied if in his manner of administering tbe property 
he does any act which is referable to his character 
Implied assent. legatee, and is not referable to bis character of 

executor. 


JUnstration. 


An executor takes tbe rent of a house, or tbe interest of Government seonritieB 
bequeathed to him, and applies it to his own use. This is assent. 


Effect of executor’s assent. 


296. The assent of the executor to a legacy 
gives effect to it from the death of the testator. 


Illuatraiions. \ ■ 

(a.) A legatee eelle his legacy before it is assented to v tbe executor. The 
-exooutor’s eubeequent. assent operates for the benefit of the purcb..8er, and completes 
his title to the legacy. 

(6.) A bequeaths . 1,000 rnpees to B with interest from bis death. The executor 
does not assent to this legacy until tbe expiration of a year from A’s death. B is 
entitled to interest from tbe death of A. 


Executor when to deKvor 297. An fexecutor is not Imund to pay or deli- 
legacieB. ver.any legacy nntil the expiration of one year 

from the testator’s death. 


V 
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lllvstration. 

A by Ms will directs his legacies to bo .paid within six ninntlio after his death. 
The executor is not bound to pay them bofm*e tlie espinition of a j'oar. 


• PART XXXVI. 

Op the Payment and Appoktionment op Annuities. 

298. Where an annuity is given by the will, and no time is fixed for 
Commencement of annuity its commencement, it shall commence froni the 

when no time fixed by will. testator s death, and the first payment shall bo 
made at the expiration of a year next after that event. 

299. Where there is a direction that the annuity shall be paid quarterly 

•nn. or moiithlv, the first payment shall be due ftt the 

quarterly or monthly, first end of the first quarter or first month, as the case 
falls duo. may be, after the testator’s death; and shall, if 

the executor think fife, be paid when due, but the executor shall not bo bound 
to pay it till the end of the year. 

300. Where there is a direction that the first payment of an annuity 
shall be made within one month or any other 
division of time from the death of the testator, or 
on a day certain, the successive payments are to bo 
made on the anniversary of the earliest day on 
•which the will authorizes the first payment to be 
made ; 

and if the annuitant should die in the in- 
terval between the times of payment, an appor- 
tioned share of the annuity shall be paid to hiii 
representative. 


PART XXX VII. 

Op the Investment op Fund tu provide for Legacies. 

301. Where a legacy, not being a specific legacy, is given for life, the 
Investment of sura be- sum bequeathed shall, at the end of the year, bo 

queathed where legacy, not invested in sueli securities as the High Court may. 
speoi 0, given foi^ ife. g0„e,.j^] j.y]Q to.be made, from time to time 

authorize or direct, and the proceeds thereof shall be paid to the legatee as 
the same shall accrue due. 

302. Where a general legacy is given to be paid at a future time, the 
Investment of general executor shall invest a sum sufficient to meet it in 

securities of the kind mentioned in the last pre- 
ceding section. 

Intermediate interest. ^*1® intermediate interest shall form part of 

. the residue of the testator’s estate. 

303. Where an annuity is given, and no fund is charged with its pay- 
Procednre. when no fund nient, or appropriated by the will to answer it, a 

t^Siitf ’ Goveriinient annuity of the specified amount shall 

be purchased ; or. 


Dates of snccesaive pay- 
ments when first payment 
directed to be made within 
given time, or on day cer- 
tain. 


Apportionment where an- 
nuitant dies between times 
of payment. 
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=ann«kv^sl!!m ’ f ohttiiued, then a sum sufficient to proauce the 
ann ntj shall h« mvostod for that purpose in such securities as the High 

•dh-eit. ^ authorize Ir 

304. Whom a I request is contingent, the executor is not bound to invest 
Trnn»for;to‘rcsiiluai' 3 ' lega- the amount of the legacy, but may transfer the 
tco of contingent bequest. whole residue of the estate to the residuary legatee 
•on his giving sutlicient security for the payment of the legacy if it shall be- 
•coine -due. 


306. Where the testator has bequeathed the residue of his estate to a 

Investment of rosicluc bo- P*'’'””" vitliout uny direction to invest it in 

mioftthcd for life, without 'any particular securities, so much thereof as is not 

dirociion to invest in Dmrti. at the time of the testator’s decease invested in 
cu nrsocuri les. jjjg^ j.jjg 

being regard as good securities shall be converted into money and invested 
in such securities. 

» 

306. Where the testator has bequeathed the residue of hia estate to a 

investmontot rosiduo bo- * ditrctiou that it shall be iu- 

q«eatlie<i for life, with direc- vested in certain specified securities, so much of 
tion to invest in spocitiod the estate as is not at the time of his death invest^ 
sDeuritie.s. securities of the specified kind shall be con- 

verted into money and invested in such securities. 


307. Such conversion and investment as are contemplated by the Wo 
Time and manner of conver- last preceding sections shall be made at such times 
sion and investment, and in such manner as the executor shall in his dis- 

cretion think fit ; 

and until such conversion and investment shall be completed, the per- 
Intercst p.ayablo until in- son who would be for the time being entitled to 
Tcstmont. the income of the fund when so invested shall 

receive interest at the rate of four per cent, per annum upon the market- 
value (to be computed as of the date of the testator’s death) of such part of 
the fund as shall not yet have been so invested. 


308. Where, by the terms of a bequest, the legatee is entitled to the 
immediate payment or possession of the money or 
Procedure where minor cn- i,.; 


titled to immc'liato payment 
*or pos*.o8sion of bequest, and 
no direction to pay to poison 
•on hir. behalf. 


tiling bequeathed, but is a minor, and there is no 
direction in tho will to pay it to any person on his 
behalf, the executor or administrator sliall pay or 
deliver tlie same into the Court of the District 
Judge liy whom “ or by whose District Delegate the probate was, or letters 
■of administration with the will annexed were, granted, to the account of the 
legatee unless the legatee be a ward of the Court of Wards ; 

and if tho legatee be a ward of the Court of Wards, the legacy shall he 
paid into that Court to his account, and such payment into the Court of the 
District Judge, or into the Court of Wards, as the case may be, shall be a 

sufficient discharge for the money so paid . xi. i. e 

and such money, when paid -in, shall be invested in the purchase of 
Government secarities, which, with the interest thereon, shall be transferred 
or paid to the person entitled thereto, or otherwise applied tor his benefit, as 
the Judge or the Court of Wards, as the case may be, may direct. ^ 


1865. 
Act. lO. 


* The words quoted have beeu inserted by Act VI. of 1881, s. 8. 
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PART XXXYin. 


Aot lOi, Op TEtE Procedure and Interest of Legacies, 


r 

Logatod’a title to produce 
of specific legacy. 


309. The legatee of a speeific legacy is enti- 
tled to the clear produce thereof, if any, from the 
testator’s death. 


Exception.^A specific bequest, contingent in its terms does not com- 
prise the produce of the legacy between the death of the testator and the 
vesting of the legacy. ^ 

The clear produce of it forms part of the residue of the testator’s estate. 


lUttstntlhns. 

(a.) A bequeaths his flock of sheep to U. Retwren the death of A snd delivery 
by his executor the sheep arc shorn, or some of the evves produce lambs. The wool 
and lambs are the property of B. 

(b.) A bequeaths his Government securities to B, hut postpones the delivery of 
ihem till the death of 0. The interest which falls dn** between the death of A and 
the death of C belongs to B, and must, unleas he is a minor, bo paid to him as it is 
received. 

(c.) Tbe testator bequeaths all his fonr per cent. Government promissory notes 
to A when he shall complete the ago of 18. A, if he complete that nge, is entitled 
to receive the notes, hut the interest which accrues in respect of them, between the 
testator’s death and A’s completing 18, form.<< part of the rcstdtio. 


} 310. The legatee under a general residuary bequest is entitled to the 

Residuary legatee’s title to produce o£ the residuary fund from the testator's 
produce of rosiduaty fund. death. 

Exception , — A general residuary bequest contingent in its terms docs 
not comprise the income which may accrue upon the fund bequeathed between 
the death of the testator and the vesting of the legacy. Such income goes as 
undisposed of. 

lUustmiions, 


(a.) The testator bequeaths the residue of his property to A, a minor, to be paid 
to him when he shall complete the age of 18. The income from the testator’s death 
belongs to A. 

(5.) The testator bequeaths the residue of his property to A, when ho shall com- 
plete the age of 18. A, if he complete that age, is entitled to receive tho residue. 
The income which has accrued in respect of it since the testator’s death goes as nn- 
disposed of. 


. 311. Where no time has been fixed for the payment of a general legacy, 

Interest when no time fixed interest begins to run from the expiration of one 
for payment of general legacy, year from the testa Ws death. 

.Exceptions.— -(I.) Where the legacy is bequeathed in satisfaction of a 
debt, interest runs from the death of the testator. 


(2.) Whehe the teatatdr was a parent or a more remote ancestor of the 
himself in the place of a parent of the legatee, the legacy 
Shall bear interest from the death of th® testator. 

"ftM. Where a sum is bequeathed to a minor with a direction to pay 

“ payable from the death of th* 



Where a time has been fixed for the payment of a geti 6 »*al legacy, 
Intomrt tvhan ttmo fJxed. mfcefest begins to rttn from the time so fixedf ^ 

eslat?^ up to sttoh time forms part of the residue of the testator's 

i(Wpiton._Where the testator ^as a parent or a more remote aheeslor 
of the legatee^ or has put himself in the place of a parent of the leeatee and 

te^taS^? t interest from the death of the 

testatorj unless a specihc siim is given by the #iil for maintenance. 

Ibito oi interest. 3l3. The rate of interest shall be four pet 

^ Cent, per annum. 

314> No interest is payable oil the arrears of an annuity Avithin the first 
iTo interest tth Arfoars 'of y^ar from the death of the testator, although a 

Hoi «rflf *.n the Kpifatiea ol to ).e»r Bajf 
have bean fixed by the will for making the first 
payment of the annuity. 

316. Where a sum of money is directed to be invested to produce ad 
Interest on .sum to be iri- anhuity, interest is payable on it from the death 
Vested to produce annuity. of thg testator. 


Met? xNxiX; 

Op the Eej'dndinq oi? LEGAcisS. 

313. when an exeontor has paid a legacy under the brder of a Judgd) 
ftefund of legacy paid under He is entitled to call upon the legatee to refundj 
uudgo's orders. in the eveUt of the assets proving insuificient td 

pay all the legacies. 

317. When an executor has voluntarily paid a legaoy, he cannot call 
Ko refund if paid volun- tipotl a legatee tO reftind, in the event of the assets 

tariiy. proving insii&cient to pay all the legacies. 

3 1 8 . When the time prescribed by the will for the performance of 
... i. a condition has elapsed Urithuiit the Conditiod 

Havihg beoli perfonfled, and the executor has there- 

come.s duo on porforroande **“’ **1, ... i 

of condition within further UpOn, iVithout fraud, distributed the assets; in sucH 
time allowed under section case} if further time has been alloivedj Under the 

one hundred and t\Venty-foUrth section, for the per- 
formance of the condition, and the conditiod has been performed accordingly,- 
the legacy cannot be claimed from the executor, but those to whbm he haS 
paid it are liable to refund the amount. 

319. When the executor has paid away the assets in legacies, and he iS 
AVhen each leg.atec compel, afterwards obliged tO discharge a debt of which 

lablo to refund in propot- he bad uo previoUS notice, he IS entitled to call 
tion. upon each legatee to refund in proportion. 

320. Where an executor or administrator has given such notices at 

Would have been given by the High Court in ad 
Distnbution of assets. rainistratiofi-suit for creditors and others to send 

in to him their claims against the estate of the deceased, he shall, ^_thef 
expiration of the time therein named for sending in claims, be at. libCyty 
to distribute the assets, or any part thereof, in discharge of such lawful 
claims as he knows of, and shall not be liable for the assets so distributed 
to any person of whose claim he shall not have had notice at^ thS tinie orsucB 
distribution } 

0. a M.— fif 


1865. 
Act IO 4 
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“but nothing herein contained shall prejudice 'the right o£ any creditor 
or claimant -to follovr the assets, or any part Uiove- 
Creditorn,ayfoll(r.vassot.. .pci'sons who may have 


Act 1(^ ' -Ot, in 

( received the same respectively. 

) 321. A creditor who has not received payment of liis'cleht may* call 

-Wilhi. ,lmt ported cr«il- “PO” ■> losatedyho ta received payment ot Ida 
■tormay call upon legatee to legacy to refund, -whethpr the assets ot the testa- 
i-efund. tor’s e.state were or 'were not sntlicient at the iime 

cof his deafli to pay both debts and legacies, and "whether the payment of the 
•legacy by the executor was voluntai'y or not. 

322. If the assets were sufficient to satisfy "all the legacies at the time 
of the testator’s death, a legatee -ft'ho has not re- 
ceived payment 'of his legacy, or who has been com- 
pelled to refund under the last preceding section, 
■cannot oblige one "who has received payment in full 
Jto refund, whether the legacy were paid to him with or •without suit, al- 
■though the assets have subsequently become deficient by the wasting of the 
executor. 


When legatee not satisfied, 
or compelled'to refund under 
section &21, cannotoblige one 
j)aid in full to .refund. 


323. If the assets "were "not sufficient to satisfy all the legacies at the 
When -unsatisfied legatee the testator’s -death, a legatee who lias not 

must first proceed against received payment of his legacy must, heforc ho can 
.executor, if solvent. call on -a satisfied legatee to refund, first proceed 

; against the executor if he is solvent ; but if the executor is insolvent or not 
r-liable to pay, the unsatisfied legatee can oblige each satisfied legatee to re- 
fund in proportion. 


324. The refunding of one legatee to another shall not exceed the sum 
Limit to refunding of one by which the satisfied legacy • ought to have been 
Mcg.ateo to another. reduced if the estate had been properly admi- 

nistered. 


'Tllustratwn. 

A has bequeathed 240 rapees to B, 480 rupees to C, and 720 to B. The assets 
-are only 1,200 rupees, and, if properly administered, •would give 200 nipees to By 
'400 nipees to C, and fiOO rupees to D. 0 and D have been paid tlicir legacies in full, 
-leaving nothing to B. B can oblige O to refund -SOi-upecs, and D to refund 120 
■rupees. 

■Refunding to be wifhont 325. The refunding shall, in all -cases, he with- 

'interest. interest. 

326. The surplus or residue -of the decetasedi’s property, after payment 

Residue after usual pay- debts and legacies, shall be paid to the resh 

ments to be paid to residuary duary legatee when anv has been appointed b^ 
■■legatee. ^ ^ 


PAET XL,. 

‘Dp the Liability OS’ an Executor or ADMiNlstRA'i!o& S'or D'evastatioI^v 

327. When an executor or administrator misapplies the estate of the 
Liability of executor or ad- deceased, or subjects it to loss or damage, he 

is liable to make good the loss or damage so occa- 
sioned. 


•ssinistrator for devastation. 


* See Aot XV cl 1&77. 
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Ulustrattons.. 

maJgid tKs!*" “ unfonndbd- claim; He ia liable to- — 

(6.)' The- deceased had! avalbable lease- renewable by nofiee, which the- executor 
neglects to give at the proper time. The executor is liable to- make good the losSi 

(c.) The deceased had please of less value than the i-ent payable for it, but ter- 
imnable- on notice at a- pm-ticnlar time. The executor ne^eets to give tlie- notice. 

He is liable to make g^od the loss. “ 


32S- When- an- executor or administrator occasions a- loss- to- the- estate 
For aegTeot to- get in. my bj neglecting to get in any part of the property 
part of property. of the deceased,, he is Uable to- make good the- 

amount. 


JUuatratwns: 

(.a.)' The execntor ahsoTuteTy releases a debt due to the deceased from a- solvent 
person, or componais- with a debtor who. is able to- pay in full. The executor is- 
liable to- make good' the amount. 

(b.) The executor ne^eeta to sue for a debt till the debtor is abl’e to plead thV 
Act for the limitation of suits, and the debt ia thereby lost to- the estate. The- 
executor is liable to make good- the amount.. 


PART XLI. 

Miscellakbous. 

320. [Repeated hy Act VII. of 

330. [Repeated by Act XXIV. of ISST.^ 

331. The provisions of this Act shall not apply to intestate or testa- 

„ . . . , mentary succession to the property of any Hindu,*" 

HS&?^.%ldcSnmnsv Muhammadanv or Buddhist,* nor shall they apply- 
intestooies, and marriages not to any will made, or any intestacy occurring, 
affected. before the first day of January 1866. 

The fourth section shall not apply to any marriage contracted before 
the same day. 

S32. The Govenor-General of India in Council shall, from time to time, 
have power, by an order, either retrospectively 
passing of this Act, or prospectively, to 
tribe in British India from exempt from the operation of the whole or any 
operation of Act. Qf tjjjg the members of any race, sect, or 

tribe in British India, or any part of such race, sect,t or tribe, to whom he 
may consider it impossible or inexpedient to apply the provisions of this Act 
or of the part of the Act mentioned in the order. 

The Governor-General of India in Oouncil shall also have power from 
time to time to revoke such order, bub not so that the revocation shall have 
any. retrospective effect. 

All orders and revocations made under this section shall be published in 
the Gazette of India. 


* Now see Aob XXI, of 1870. See, too, 2 B. L. B., 0. 0. J., <9. • 

+ Und^r this seotion Native Dhrietiane in the Hrovinoe of Coorg have beeu exempted 
from^tS provisions of the Succession Act retro.spoctivoly from the 16th March lS6o.— 
Gazette of India, July 25, 1868, p. 1091.- 
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Abatement of annuity given by a will, a. 162* 
of general legaoies, a. 287. 

of spccifio legaoies, a. 290. j n -n 

Aooeptauoe of a benefit given by a will conatitules an election to take under the will, 

8. 173. 

Act, Regimental Debts, 1863, not affected, a. 330. 

Adnainislrator-Geneval's, 1865, not affected, a. 330. 

VIII. of 1855 not affected, s. 330. 

XXVI. of 1860 not affected, B. 330. t j 

does not apply to tho succeesion to the property of a Tlinuu, MunanomaaBn, or 
- Buddhist, s. 331. , , , . t 

does not apply to a will made, or an intcBtacy occnmng, beVoio tbo let xA 
January, 1866, a. 331. 

Ademption of legacies, a. 136. ^ ... 

of specific bequest of right to receive sometbrng from a tliml party, a. 141. 
pro tanto by testator’s receipt of part of entire thing specifically be- 
queathed, 8. 142, 

pi'o tanto by testator’s receipt of part of fund of which a portion has 
been specifically bequeathed, a. 143. 

when stock specifically bequeathed does not exist at tc8tator’'B death, s. T45i, 
pro tanto when stock specifically bequeathed exists in part only at testa- 
tor’s death, s. 146. 

when the thing bequeathed is to be received by tlie testator from a third 
person, a. 142. 

Administration of authenticated copy of will proved abroad, s. ISC'. 

cannot be granted to a minor or n lunatic, s. 189. 
entitles administrator to intestate’a viglvts from moment of his death, 
8. 191. 

does not validate intermediate nets of administrator, s. 19^ 
gr.ant of, where executor has not renounced, s. 193. 
granted to residuary legatee, a. 196. 

on death of residuary Icgateo, bis representative has a right to, s. 1 97. 
when there is no executor or rtiEidunry legatee or ropresoutativo of re- 
siduary legatee, s. 193. 

order in which connections am entitled to, s. 200. 

granted to widow, s. 201. 

persons associated with widow in, s. 202. 

grant of, when there is no widow, or she is excluded, s. 203. 

deceased’s kindred of equal degree equally entitled to, s. 204. 

right of widower to, s. 205. 

granted to a creditor, s. 206. 

rules for, when deceased has left property in British India, s. 20T. 
when no will is forthcoming, s, 211. 

with the will annexed to the attorney of an absent executor, s. 212. 
to attorney of absent person who, if present, would bo outitled to ad- 
minister, 8. 213. 

to attorney of absent person entitled to administer in case of iiitos- 
taoy, 8. 214. 

to gnavaian of a minor, s. 2l5. 

limited grant of, until one of several minor executors attains the ago 
of eighteen, s. 216. 

for use and benefit of a lunatic jus Jiabens, s. 217. 

pmdonte lite, s. 218. 

limited to a partioular purposC) a. 220, 

httiitod to property iu which a person has a beneficial interesl, b. 221, 
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Admluistration limited to a suit, s. 222. 

limited to the purpose of becoming a party to a suit agaiust adminis* 
trSitov^ 8» ZJtom. 

limited to collection and preservation of deceased's property s. 224. 
granted to a person other than the person wlio, under ordinaiy circum- 
stances, would be entitled to administration, s. 225. 
subject to exception, ss. 226, 227. 

of the rest of deceased’s estate after administration has been eranted 
subject to exception, s. 228. ® 

of effects nnadmiiiistered at tbe death O'f the executor, k 222. 
of effects nnadministered, s. 2S0. 

of unadministered part of deceased's estate after tbe exph-ation of a 
limited grant, s. 231. - • 

, application for, made to the judge of a district in which the deceased 

^ had no fixed abode, s. 241. 

conclusiveness of letters of, s 242. 

conclnsiveness of application for, if properly made and verified, a. 243. 
grant of lettero of, to he under the seal of the court, s. 255. 
Administration-bond, assignment of, s. 256. 

Administrator defined, s. 3. 

to make inventory of deceased's property, ss. 266 — 277. 
of effects nnadministered, powers of, s. 273. 
during minority, powers of, s. 274. 

Administrator-General, nothing in Act affects the rights of, s. 336. 

Alteration in an unprivileged will. s. 58 
Annuity created by will, payable for life only, s. 160. 

legatee may elect to take tbe money set aside for the pnrchase of, s. 161. 
created bj: will shall abate as the other legacies, s 1 62. 
created by 'will shall he satisfied before the residue is paid to the residuary 
legatee, s. 163. 

time for commencement of, -when no time is fixed in the will, s. 238. 
payable quarterly or monthly, time for commencement of dates of snccesstve 
payments of, ss 299, 300. 

apportioned share to be paid to representative of annuitant who dies between 
times of payment of, s. 300. 

Appeals from orders made by district judge, s. 263. 

Appointment, power of, defined, s. 56. 

executed by general bequest, s. 78. 

implied gift to objects of power in default of, s. 79'. 

of executor, s. 182. 

Assent of executor necessary to complete legatee’s title, s. 292. 

Assets, distribution of, s. 320. 

Bastard, see Illegitimate clnld. 

Bequest may be void for nocertainty, s. 76. 

power of appointment executed by a general, s, 78. 
to the “ heirs,” &o., of a particular person, s. 80. ^ ^ 

to the “ representatives,” &o., or to the “ executors and admintstratai''s” of a 
particular person, s. 81. 

'without 'Words of limitation, s. 82. 
in the alternative, s. 83. 

to a person, words describing a class added to a, s. 84. ' 
to a class of persons under a general description only, s. 85, 
two, made to the same person, s. 88. 

residuary, s. 90. , ■ j j . 

to a lineal descendant who dies in testator s Utetirae, leaving desooncJants, 

8. 96. 

to a described class of persons, s. 98, ^ ^ 

to such members of a olasa as shall have attained a partionlar ago, s. 108 . 

onerous, s. 109, 

contingent upon a specified nnoertain event, s. 111. . 

to such of certain persons as shall survive at some period not spwiflea, 
of a fund for certain purposesj some of whiob Qaanot bo fnlaUedj s. 147. 
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Bequest to an executor, e. 129. 

of stock where teatator has an equal or greater aniouiit 


of stock of tho 


speoifiecl kindy 8. 191. 

of money of which payment is postponed,, a. 132. 
of enumerated articles, when not specific, s, 133. 
specific, to two or more persona in succession, a. 134. 
not specific, to two or more persona in ancceesion,. h. ISov 
of a thing described in general terms, a. 158. 
of the interest ov prodiice of a fund, s. 15!>. 
of annuity, sa. ICO — 163. Sec AnniiUy. 
not adeemed by subsequent provision for legatee, fi. 1G9. 
conditional, sa. 113—124. ^ 
upon an impossible condition, s. 113. 
upon illegal or immoral condition, a. 114. 
when the condition is considered to he fulfilled, s. 115. 
on failure of prior, second bequest shall take effect, though the failnre 
occurs in a manner not contemplated, s. 116'. 


unless the contrary appear from the will, a. 117. 

over, conditional on the happening or not happening of a- specified nneer- 
tain event, s. 118. 

such bequest of no effect unless condition is fnUined, s. 119. 
snbject to prior bequest, invalidity of, docs not affect llic validity of the 
original bequest, s. 120. 

may be made with the condition that it shall cease to have effect in. case iv 
specified uncertain event shall happen, s. 121. 
validity of such condition, s 122. 
void, ss. 99 — 105. 


if made by particular description to a person tmt in existence, s. 99'. 
subject to a prior bequest to a person not in exi-stence, s. 100. 
if the vesting* of the thing bequeathed he delayed beyond the lifetime o£‘ 
any person and the iniuority of the legatee, s. 101. 
to a class with regard to some of whom it is inoperative, s. 102. 
if intended to take effect after a prior bequest which is void for certain- 
reasons, s. 109. 

for religious or charitable uses, s. 105v 
See Abatement, AdemjAion. 

British India, meaning ot the term, s. 3. 

law of, applicahh* to cases of intestate and testamentary succession, s. 

succession to immoveable property iu, s. 5, 

acquisition of domicile in, s. 11, 

law of succession to moveables in, a. 19. 

Buddhist, Act does not apply to succession to the property of a, s. 331. 

Capital of te8tator''s estate maj* be applied to satisfy annuities, s. 163. 

Caveat against grant of probate or axUuinistraliou, s. 251. 
form of, 8. 252. 


^ after entry of, no proceeding to be taken without notice to the cnve.ator, s. 25.?. 
Citation to be issued before grant of aduiinistratiou to a legatee other than uiiivcrsoL 
or residuary legatee, s, 199-. 

Codicil defined, s. 3. 

diseovered after grant of probate, s. 185-. 

Collateral consanguinity defined, s. 22. 

See Consangitinity. 

Conditional bequests, law regarding, ss. 113 124. 

See Bequest.. 

Consanguinity defined, s. 20. 

liueal, defined, s. 21. 
collateral, defined, s. 22. 
table of, 8. 24. 

See Kindred. 

Construction of wills, ss. 61—98. 

See 

Creditor cuiitlcd to legacy as well as debt, b,164,‘ ' 
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©reattOT paia in part to Ininsj such payment into account before sharing ja the pro- 
^ ceeds of deceased's immoveable property, s. 284. 

•Debts of deceased to be paid equally amt rateabl}’ by executor, s. 282. 

miTst be paid before legacies, s. 286. 

Deiijoustrative legacj defined, s. 137. 

^yl^en not adeemed, s. IdO. 

. light under, when assets are sufficient to pay debts, s, 289 

Distribution of intestate’s pioperty, ss. 29—42. 

•of assets, s. 32G. 

See Jnia/tttitt. 

'District Delegate, appnmiment of, s, 235A. 

District dndge defilied, s. 3. 

has jurisdiction in granting and revoking probate and lettere of admi* 


idstvation, s. 235. 


powers of, in relation to the granting of probates and letters of admi- 
nistration, B. 236. 

may onler any person to produce testamentary papers, s. 237. 
proceedings of, regulated by the Code of Civil Procedure, s. 238. 
may interfere for the protection of property, s. 239. 
may grant probate or letters of administration, s. 240. 

* may refuse grant of probate if the deceased had no fixed abode in 
the district, s. 241. 

Domicile of deceased regulates succession to moveables, s. 6* 
a person can have but one, s. 6. 
of origin of person of legitimate birth, s. 7. 
of origin of posthumous child, s. 7. 
of origin of illegitimate child, s. 8. 
of origin, continuance of, s. 9. 
acquisition of, s. 10. 

. pot necessarily acquired by residence, s. 10. 
acquisition of, in British India, s. 11. 

pot acquired merely by residence in a country as the representative of a 
foreign government, s. 12. 

■continuance of, 8. 13. 

minor’s follows domicile of the parent from whom he derived his domicile 
of origin, s. 14. 

pcqiihed hy a woman on marriage, s. 15. 
of wife follows her husband’s, s, 16. 
when a minor can acquire a new, s. 17. 

•acquisition of new, by lunatic, s. 18- 

in alisence of proof of, succession to moveable property in British India is 
regulated by the law of British India, s. 19. 
the application of the moveable property of a deceased person to tlie pay- 
ment of bis debts is regulated by the law of the country in widen he 
has his, s. 283. 

Duties, see Customs, Stamp, 

Slection, when it takes place, s. 167. 

devolution of interest relinquished by person making, s. 168. 
rules relating to, not affected by testator’s belief as to his ownership, s. 169. 
bequest for a man’s benefit how regarded for purpose of, s. 170. 
a person who takes no benefit directly under the will is not put to his, s. 171. 
to take in opposition to the will does not disqualify the person from taking 
a benefit under the will, a. 172, 

■when acceptance of a benefit given by a will costitiites, s. 173. 
inference of waiver of inquiry into circumstances which might infiuence, 
ss. 174, 175. 

representatives may call upon legatee to make, s. 176. 
postponement of, in case of disability, s. 177. 

Executor defined, s. 3. 

not disqualified as a witness, s. 55. .... 

shall not take legacy as executor unless he shows intention to act, s. 128. 

is deceased’s legal representative for all purposes, s. 179. 
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©xecutcvr a-ppointed by tbe will, probate cao be granted tone one who is not, s. 181. 
^appoinlment of, s. 182. ^ 

accrual of ve))reKentiitiou to Rnvvtvjng, s. loo. 

when right as, can be establisbed, s. 187. t 

to recoup himself lor payments made before probate or Icttors of adminis- 
tration revoked, a. 2G2. 
of his own wrong, a. 265. 

liability of, s. 266. . . • j j j * 

powci-s of, in rcpppct of eatises of action snvviving the deceased, and routs 

due sit the time of his death, s. 267. 

'denuhids and s'ighla which survive to and against, s. 268. 
lias jsisWer to dispose of decea-sed’s property, s. 260. 
purclisise of dtreeased's property by, is voidable, s 270. 
powei-s of seversil may be exercised by one, s. 271. 
powers of, survive lo survivom, s. 272. 

to perform deceased’s funeral, s. 276. ^ ^ * 

to show inventory of property, &c.. witliin six months, ss. 264, 277. 
tw shwv aecuMutof estate within one ywvv. ss. 2o4, 277. 
to collect property and debts due to deceased, s. 278, 

to pay deceased's debt equally and vateahly, s. 282. ^ , , . , . 

toot bound to pay legacies without indemuity lo meet contiugcnl liabilities, 
s. 286. 

not to pay one legatee in preference to anotber, s. 28?> 
assent necessary to complete legatee's title, s, 202. 
assent to specific legam*, s. 293. 
couditiunal assent, s. 294. 
assent to his own legacy, s. 295. 

assent to legacy give.s effect to It from deatb of testator, n. 296, 
not bound to pay a legacy until one year from tbe testator’s death, a. 297. 
who has paid a legacy under the order of a judge may call on the legatee 
to refund if the assets are insniilcient to pay all the legacies, s. 31 6, 
who has paid a legacy voluntarily cannot call for refund, s. 317, 
liability of, for devastation, s. 327. 

for neglect to get in any part of deceased's properly, s. 328. 

Exoneration of legatee’s immoveable property for which land-revomio or rent is paj'^ 
able periodically, s. 1 66. 

of specific legatee's stock in a joint-stock company, s. 1.57. 

Expenses of deceased’s funeral to be paid before all debts, s. 279. 

of obtaining probate or letters of udministrutlou to bo paid next after funeral 
expenses, &c., s. 260. 

Failure of gift in contemplation of deatb, o. l78. 

Form of grant of probate, s 264. 

of letters of administration, s. 2,55. 

Funeral expenses and death-bed charges to be paid before all debts, s. 279. 

General legacy, abatement of, s. 287. 

See Bequest. 

Gift, implied, to the objects of a power in default of appointment, s. 79. 
in contemplation of death, s. 178. 
property transferable by, s. 178. 
may be resumed, s. 178. 
fails in certain cases, s, 178, 

Government, local, see Local Gouevnmint, 

Governor-General of India in Council may exempt awy ttibd ih Eritish India ftotil 
_ , the operation of the Act, s. 832. 

Grants of P»’obato^or letters of administration, errors in, jd.aybe fddtiiled by thd Cofart, 

may be amended if a codicil is discovered after the grant, s. 233, 
revocation or, a. 234, ’ 

See Prohate, 

Grantee of administration alorta can act as deceased's represeu- 
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®ig>i CoYivt, meaning of tlie toi-m, s. 3. 

^ has oononrrent jurisdiction with the district judge in the exercise of 

^ powers confeiTed by the Act, a. 264. 

Hindu, Act does not apply to shccession to the property of any, s. 331. 

Hotchpot, children's advancements not to he brought into, s. 42, 

Illegitimate child, domicile of origin of, s. 8. 

Immoveable property defined, s. 3. 

in British India, succession to, is regulated by law of British 
^ ^ India, s. 5. 

iTniuicatinn, appointment of executor by, necessary, s. 182. 

Income, direction to accnmnlate, is void, s. 104, 

In.snne peraon, see Lunatic. 

Instrument or writing, stamps and fees for, s. 329. 

interest when no time is fixed for payment of a general legacy, a. 311. 

when a time has been fixed for payment of a general legacy, s. 312. 
rate of, on legacies, s. 313. 

not payable on arrears of annuity within the first year from the testator's 
death, a. 314. 

■on a sum to be invested to prodnoe an annuity, s. 315. 
refunding of legacies without, s. 325. 
interlineation in an unprivileged will, s. 68. 

Intestacy, provisions regarding, ss. 25 — 28. 

Intestate's property, distribution of — 

(a) to^ere he hae left lineal tfeerin^ants, ss. 29 — 33, 
where he has left a child or children only, s. 30. 
where he has left a grandchild, bnt no child, and no more re- 
mote lineal descendants, s 31. 

where he has left only lineal descendants of the same degree, 
8. 32. 

where he has left lineal descendants of different degrees of 
kindred, and the persons through whom the more remote 
descent are dead, s. 33. 

(h) lOhere he has left no lineal desrendants, ss. 34 — 42. 
if intestate’s father be living, s 35. 

if his father be dead, and he has left a mother, brothers, and 
sisters, hut no child of a deceased brother or sister, s. 36. 
if his father be dead, and he has left a mother, brothers, and 
sisters, and a deceased brother’s or sister’s child, s. 37. 
if his father, brothers, and sisters are all death, bnt he has left 
a mother, and a brother’s or sister’s child, s. 38. 
if his brothers and sisters, all their children, and his father, are 
dead, but his mother is living, s. .39. 
if lie has left a brother or sister, and a child of a deceased brother 
or sister, but no parent, s. 40. 
if he has left no parent, nor brother norsistei', a. 40. 
when right to, can be established, s. 190. 

Invalidity of will or bequest for uncertainty, s. 76. 

of direction to accumulate the income for property, st 104. 
of bequest, if made by particular description to a person not in existence, 
B. 99. 

subject to a prior bequest, to a person not in existence, s. 100, 

- if the vesting of the thing beq^ueathed be delayed beyond the 
lifetime of any person and the minority of the legatee, 

B. 101. 

if made to a class with regard to some of whom it is inoperative 
for certain reasons, s. 102. 

if intended to take effect after a prior bequest which is void 
for certain reasons, s. 103. 
for religious or charitable uses, s. 105. 

0. 0 M.— G8 
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Invalidity of bequest, upon an impossible condition, s. 113* 

y i } humoral condition, s. JU. 

subject to n prior bequest, docs not affect the validity of the 
original bequest, 8. 120. 

See Bequest. 

Inventory made by executor or udministralor, bb. 264, 2oj, 277. 

Investment of funds to provide for legacies, ss. 301, 308. 

of BUm when u legacy, not •*pectfic, is given for life, a. dOl. 
of amount of general legacy to bo paid at a future time, a. oO— 
of sura to produce an nnniiitj’, s. 303. , , ,, r a 

Jurisdiction of district judge in granting and revoking probate and letters of ad* 
ministration, s. 235. 

Kindred defined, s. 20, 
table of, s. 24. 

See Consanguinity. 

Lapse of legacy, s. 92. 

Lapsed share, being part of the general residne, goes as undisposed of, s, 95. 


Legacy to a person who attests the will is void, s. 54. 
given in general terras, vesting of, s. 91. 
lapses if legatee docs not survive testator, s. 92. 

■does not lapse if one of two joint legatees die heforo Ic.'Jtntor, s. 93. 
unless it bo given in words which show that the testator intended that tlio 
shares should be distinct, s. 94. 

to lineal descendant does not always lapse when ho dies before the testator, 
8. 96. 

to one person for the benefit of another docs not lapse on the death, in iho 
testator's Ufclimc, of tho person to whom the bequest is made, s. S>7. 
vesting of, whci'e legatee is not entitled to iraraediato possession, s. lOG. 
vesting of, when contingent on specified uncertain event, s. 107. 
executor shall not take, unless ho raanifests an intention to act, s. 128. 
specific, defined, s. 129. 

of a sum, certain, not specific, merely hocanso tho stocks, &c., in which it is 
invested are described, s. 130. 

directed to bo paid ont of a fund, part of which is the subject of a specific 
legacy, 8. 138. 

ademption of, ss. 139 — 143. See JdcmpHon, 

charged on a fund, part of which is the subject of a specific legacy, when 
testator has received part of the fund, and tho remainder is insufficient 
to pay both legacies, s. 144. 
to a creditor not taken ns satisfaction of debt, s. 164. 
to a child not taken as satisf.nction of portion, s, 165. 
debts must be paid before, s. 285. 
abatement of, 88. 287—280. See Abatement. 
treated as general for purpose of abatement, s. 291. 
time for payment of, s. 297. 
rate, of interest on, s, 313, 
refunding of, ss. 316 — 326. 

See Refund, specific. 

Legal representative of deceased, see Mxecufor. 

Legatee loses his legacy if ho attests the will, s. 54. 

does not lose his legacy by attesting a codicil confirming tlio will, s, 54. 
can take nothing by an onerous bequest unless he accepts it fully, s. 109. 
may accept one and refuse the other of two separate bequests, 8..110. 
rendering impossible an act on the non-performance of which tho legacy is 
to go over, s. 123. 

must perform condition within specified time, unless the delay be caused by 
fraud, a. 124. j j 


-may receive unconditionally a fund bequeathed to him, although the will 
to be enjoyed in a particular manner, sb. 125, 126. 
accepts specific legacy subject to any pledge or lien, s. 154. 
of annuity ig entitled to it for his life only, s. 160. 
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ttegatee may take an annuity or money set apart for the piircliase of an annuity, s 161 

who 18 a minor, entitled to iuunediate payment, 8. 308. 

of specific legacy is entitled to the clear produce thereof from. the testator’s 
death, s. 300. 

onder a general residuary bequest is entitled, to the produce of the residuary 
fund from testator’s death, a. 3l0i 
when not obliged to refund, s.. 322, 

unsatisfied, may proceed against executor if he is solvent^ s. 323; 
limit to refund by one, to- another, 's. 324. ' 
residuary, see Residuary legatee. 

Iiegitiinate child, domicile of origin of, s. 7. 

Letters of administration not granted till fourteen days after the intestate’s death 

s. 258. '■ ^ '• 

See Administration, 

Limited grants, see Probate. 

Lineal consanguinity, see Consanguinity. 

Local Qorernment, meaning of the term, s. 3. 

Lunatic, acquisition of new domicile by, s. 18. 
probate cannot be granted to, s. 183. 

Marriage, neither interest in, nor power over, property fs acquired or Tost by, s. 4. 

between a person domiciled and a person not domiciled in British India. 
8.44. 

settlement of minor’s property in contemplation of, s. 45. 
revocation of will by, s. 56. 

Married woman, probate cannot be granted to, without husband’s previous consent. 
8. 183. 

to whom probate has been granted, powers of, s. 275. 

Minor, meaning of the term, s. 3. 
domicile of, s. 14. 

acquisition of new domicile by, s. 17. 

settlement of property of, in contemplation of marriage, s. 45. 
probate cannot be granted to a, s. 183. 

Minority defined, s. 3. 

Month, meaning of the word, s. 3. 

Moveable property defined, s. 3. 

succession to, is regulated by law of country in which the de- 
ceased had his domicile at his death, s. 5. 
a person can have but one domicile for succession to bis, s. 6. 
in British India, law of succession to, s. 19< 

Muhammadan, Act does not apply to succession to the property of a, s. 331. 

Obliteration in an unprivileged will, s. 58. 

Pperous bequest, legatee takes nothing, by,. unless he accepts it.fully, s. 109.’ 
Payments to executor before probate or letters of administration revoked,, s. 262.' 
Person, meaning of the term, s. 3. 

Persons ,who are held, for purposes of succession, to be similarly related to a deceased 
person, s. 23. 

Petition for probate, s. 244. 

for letters of administration, s. 246. 

•for probate or letters of administration to be subscribed and verified by 
petitioner and his pleader, s. 247. 

Petitioner for probate may be examined by district Judge, s. 260. 

•Portion, legacy. to a. child not taken as satisfaction of, s. 165. 

Posthumous child, domicile of origin of, s. 7. 

Power of appointment defined, s. 66. 

executed by a general bequest, s. 78. 

See Appointment. 

Powers of married executrix, b. .275i 
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or »it different 
185-, 


can be granted only to an executor apponited by tl»e will, h. I8f . 
cannot be granted to certain poraone, o. 188. 
may be granted to several exocutoro simnltniieoUHly 

^ a. 184. 

sepavato probate of codicil discovered after grant of, 
establishes the will from testator’s death, s. 188. 
of copy or draft of lost will, s» 208. 
of contents of lost or destroyed will, a. 208. 
of copy where oviginal exists, s. 210. 
limited to purpose specified in the will, a. 219. 

Bubiect to exception, a. 226. t ■ u » 

Probate of the rest of deceased’s estate after probate has been granted Hiibiect Sc> 


exception, s. 228. 
petition for, s. 24-1.. 

translation of will to bo annexed to the petition for, o. 24o'. 
grant of, to be under seal of Oouvt. s 251. 
not to be granted till seven days after testator’s death, s. 258. 
expenses of, to bo paid next niter fnncval expenses, &c., s. 280. 
contentious cases concerning grants of, a. 261. 

Produce and interest of legacies, ss. 309 — 315.^ 

Property, interest in, and power over, not acquired or lost by marriage, s. 4, _ 

in respect of which a deceased person is consiilercd to have died intestate-,, 
s. 25. 


devolution of intestate^s, ss. 26 — 2S. 

distribution of intestate’s, ss. 29 — 42. See Intestate, 

not included in a settlement made previous to the niarriagc of a persoD 
domiciled in British India, and a person not domiciled in UrilisU 
India, a. 44. 

settlement of minor’s, in contemplation of inaiTiiigc, s. 45. 
invalidity of direction in a will to acouinuliitc the income arising from, s. 101. 
transferable by gift in contemplation of death, s 178. 
of deceased, vests in executor or administrator as ropreaeutativo, b. 179. 
Province defined, s . 8. 

Punishment for false verification of petition, s. 249. 

Befaud of legaoy paid under Judge's order, s. B16. 

when legacy has become duo on the performance of n condition, s. 318. 
for discharge of a debt of which the executor had no previous knowledge, 
s. 319. 


may be called for within two years from testator's death, s. 321. 

limit to, B. 324. 

to be without iuterest, s. 325. 

Benuuciatiou of executorship, s, 194. 

administration may be granted to tbo person entitled to administer in 
case of intestacy, s. 195. 

Besiduary legatee, how constituted, s. 89. 

property, to which he is entitled, s. 90. 

shall not receive .any of the residue until annuities created by 
the will are satisfied, s. 163. 
transfer of amount of contingent bcqne.st to, s. 304. 
xtesidue bequeathed to a person for life, investment of, s. 305. 

bequeathed to a person for life, with direction to invest iu specified seen* 
nties, 8. 306. 

time and manner of snob investment, s. 307. 

of pi^perty after payment of debt and legacies shall be paid to tho I'osi- 
dnavy legatee, s. 326. 

Revival of unprivileged will after revocation, s. 60. 

Revocation of will by testator’s marriage, s. 56. 

of unprivileged will, s. 57. 

« privileged will, s. 59. 

Settlement of minor’s property in contemplation of marriage, s. 45. 
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Specific legacy to two or more persons in succession, s. 134. 

not liable to abate with general legacies, s. 136. 
of goods described as in a certain place is not adeemed by removat 
SB 147— 14&. ’■ 

. is not adeemed when subject is changed by operation of law, s. 150. 
IS not adeemed when subject is changed without testator’s knowledge, 
B. 151. 

of stock is not adeemed when the stock is lent to a third party on 
condition that it shall be replaced, s. 152. 
of stock is not adeemed if the stock is sold and replaced, s. 153. 
does not abate if the assets are snfiScient to pay debts, s. 288. 
rateable abatement of, assets are not sufficient to pay debts, s. 290. 

See Abatement, Ademption. 

Stamps on instruments, s. 329. 

Succession to immoveable property in British India is regulated by the law of 
British India, s. 5. 

to moveable property is regulated by the law of the country in which 
the deceased had his domicile, s. 6. 
to moveable property, a person can have but one domicile for, s. 6. 
to a person’s moveable property in Bi'itisb India, in absence of proof of 
domicile elsewhere, is I'egulated by the law of British India, s.' 19. 
persona similarly related to a deceased person for purpose of, s. 23. 
table of kindred, s. 24. '' 

Tenor, executor according to, s. 182 

Testator’s title to things bequeathed to he completed at the cost of his estate, s. 1S5. 
Uncertainty, a will or beqnest may he void for, s. 76. 

Verification of petition for probate by one of the witnesses to the will, s. 248. 

Vesting of legacy given in general terms, s. 91. 

when payment or possession postponed, s. 106. 
contingent on specified nnceriain event, s. 107. 
of interest in a beqnest to such members or of a class as shall have attained 
a particular age, s. 108. 

Void bequests, law regarding, ss. 99 — 105. 

See Bequest, Invalidity, 

Wages for services rendered to the deceased within three months next preceding hia 
death to be paid next after expenses of funeral and probate, s. 281. 

Widow may be excluded from her share of her bnsband’s estate, s. 26. 
share of intestate husband’s property, s. 27. 
share to be deducted before distribution of estate, ss. 29, 34. 
widower has same rights as, s. 43. _ 

Widower has same rights in respect of intestate wife’s property as a widow has in 
respect of intestate husband’s property, s. 43. 

Will defined, s. 3. 

■ persons who may dispose of their property by, s. 46. 
a father may appoint a guardian for his child by, s. 47. 
obtained by fraud, coercion, or importunity, s. 48. 
may be revoked or altered, s. 49. 
rules for execution of unprivileged, s. 50. 
written document considered to form part of, s. 51 . 
a bequest to a witness is void, s. 54. 

is not insufficiently attested by reason of a bequest to a peraon attesting it,^ s. 54. 
an executor is not disqualified as a witness to prove the execution or validity of, 
8. 55. 

revoked by testator’s marriage, s. 56. ■ ^ 

made in exercise of power of appointment, not revoked by testator s inairmge, 
s 56 ' 

unprivileged, can only be revoked by marriage or by another will or codicil, or 
by. a writing executed as an unprivileged will, s. 57. 
unprivileged, effect of obliteration, interlineation, or alteration in, s. 58. 
revival ol, s. 60. 
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Will, construction of, 88. 61 — 98. 
wording of, s. 61. 

questions as to object or subject of, s, 62. 
misnomer or luisdesoriptiop of object of, «. 63. 
when words may be supplied in a, «. 64. _ • e - 

rejection of erroneous particulars in dcHcripti«)n of subject of, s. 66. 
when part of description is not to bo rejected as erroneous, k. 60. 
extrinsic evidence admiasible in case of latent ambiguity, s. 67. 
extrinsic evidence inadmissible in case of patent ambiguity or deficiency, s. C8. 
meaning of any clause of, to bo collected from the entire, s. GS). 
words may be taken in a restricted sense, or in a sense wider than nsiiiil, a. 10. 
where a clause is susceptible of two incnnings, s. 71. 
no part of, to be rejected as destitute of meaning, s. 72. 
words occurring in different parts of, arc taken to be used everywhere in the- 
same sense, s. 73. 

testator’s intention to be carried out as far ns possible, s. 74. 
of two inconsistent clauses, the latter shall prevail, s. 75. 
may be void for nneertaiutj*, s. 76. 

words describing subject refer to property answering that dc.8cripfion at Iho 
testator’s death, s. 77. 

where a bequest is made to the “ beirp,” &c., of tt particular perRon, «. SO. 
where a bequest is made to the “ repro-sentatives ” or to tlio “cxccutorf*” or 
“administrators” of a particular person, s. 81. 
where property is bequeathed to any pers^on without words of litiiitation, s. 82. 
where property is bequeathed to a person with a bequest in tbc alternative, 
s. 83. 

where property is bequeathed to a person, and words arc added to describe a 
class of persons, s. 84. 

where a bequest is made to a class under a general description onlj*, s. 85. 
construction of the terms “children,” “ grandchildren,” “ncphcw.s,” “ nieces, ” 
“cousins,” “first-cousins,” coiisins-gcrmnn,” “first coiisinn once remov- 
ed,” “ second cousins,” “ issue,” and “ deficcadunts,” in a, ss. 80, 87. 
where two bequests are made to the same per-son, s 88, 
of which probate or letters of administration may bo granted shall be filed, 
s. 259. 

privileged, persons who may dispose of their property by, s. 62. 
execution of, s. 53. 

•may be made by word of mouth, s. 53. 
revocation of, s. 59. 

See Annuity, Bequest, Legacy, 

Witnesses, will to^ be attested by two or more, s. 50. 

to a will cannot take a legacj', s. 54. 

Woman acquires domicile by marriage, s. 15. 

domicile of married, follows the domicile of her husband, s. 16 
Year, meaning of the word, s. 3. 
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TRANSFER OF PROPERTY ACT, 

NO. IV. OF 1882. 

Received the G.-G.’s Assent on the 17th Febbuasv 1882. 

An Act to amend tJie law relating to tJie Transfer of Property by act - 

of Parties, 

Whereas it is expedient to define and amend certain parts of the law 
Preamble. relating to ^ the transfer of property by act of 

parties ; It is hereby enacted as follows — 


1882 . 
Act 4. 


CHAPTER I. 

pREttAflNABY. 

Short title. Transfer of 

Property Act, 1882 ; ” 

Commencoment. T , the first day of 

July, 1882 j 

It extends in the first instance to the whole of British India except the 
territories respectively administered by the Gover- 
nor of Bombay in Council, the Lieu tenant-Qovemor- 
o£ the Panjab, and the Chief Commissioner of British Burma. 

But any of the said Local Governments may, from time to time, by 
notification in the local official Gazette, extend this Act to the whole or any 
specified part of the territories under its administration. 

And any Local Government may, with the previous sanction of the 
Governor-General in Oouncil, from time to time, by notification in the local 
official Gazette, exempt, either retrospectively or prospectively, any part of the 
territories administered by such Local Government from all or any of the 
following provisions, namely : — 

Sections fifty-four, paragraphs two and three, fifty-nine, one hundred 
and seven, and one hundred and twenty-three, 

Notwithstanding anything in the foregoing part of this section, sec- 
tions fifty-four, paragraphs two and three, fifty-nine, one hundred and seven, 
and one hundred and twenty-three, shall not extend or be extended to any 
district or tract of country for the time being excluded from the operation 
of the Indian Registration Act, 1877, under the power conferred by the first 
section of that Act or otherwise.* 

2. In the territories to which this Act extends for the time being 
the enactments specified in the schedule hereto 

Bepeal of Acta. annexed shall be repealed to the extent therein 

mentioned. But nothing herein contained shall be deemed to afieet — 

Saving of certain onnot- •• » 

monto, incidents, rights, (o) the provisions of any enactment not here- 

liabiiitlos, &o. by expressly repealed : 

(6) any terms or incidents of any contract or constitution of property 
which are consistent with the provisions of this Act, and are allowed by the 
law for the time being in force ; 


As' amondod by Act III. of 1885, s, 1. 
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TRAKSII'M OR PROPRRTT. 


{g\ atiV riglit or liability arising out of a legal relation constitu tea before 
,•« V..f Lm% into force, or any relief in respect of any such ngbt or 


this Act comes 
liability: or, 


m save as provided by section fifty-seven, and chapter four of this Ad, 
transfer by operation of law, or by, or in execution of, a decree or order 
ndfAnt. iiirisdiction : and nothing in the second chapter of 


Interprotatioii'clnuso, 

“ immoveable property : ’ 

instrument j ” 

“ registered ” means 

registered ; ” 
attaohed to tlie earth.” 


o’f^a Court of competent jurisdiction ; and notliing Ibe second chapter 
this Act shall be deemed to affect any rule of Hindu, Muhammadan, or 
Buddhist law. 

3. In this Act, unless thei'c is something 
repugnant in the sulyect or conte.vt., — 

“immovpa)>lc property” does not include 
standing timber, growing ci-ops, or grass : 

“ instrument ” means a non-tcstamentary in- 
strument : 

registered in British India under tho law for the 
time being in force regulating tho rt'gisLration of 
documents. 

“ attached to the cartli ” means — 

(a) rooted in the earth, as in the case of trees and shrubs ; 

{b) imbedded in the earth, as in the case of walls or huil(ling.s ; or 
(c) attached to what is so imbedded for the permanent beneficial enjoy- 
ment of that to which it is attached : 

and a person is said to have “notice" of a fact when he actually knows 
^ . „ that fact, or when, hut for wilful abstention from 

’ an inquiry or search which he ouglit to have made, 

or gross negligence, he would have known it, or when information of tin; 
fact is given to or obtained by his agent under the circumstances mentioned 
in the Indian Contract Act, 1872, section 229. 

Bnaofcmonts relating to con- ^ The chapters and sections of tills Act 

tracts to be taken as part of Avhich relate to contracts shall be taken as part 
A.ot IX. of 1872, Qf Contract Act, 1872. 

And sections fifty-four, paragraphs two and tliree, fifty-nine, one hundred 
and seven, and one hundred and twenty-three, shall he read as suppleinontal 
to the Indian Registration Act, 1877.* 


“Transfer 

defined. 


CHAPTER 11. 

Op Transfers of Property by act op Parties. 

(.4 .) — Transfer of ProjJerty^ whether moveable or immoveable, 

5. In the following sections “ transfer of property ” means an act by 
of property” which a living person conveys property, in present 

or in future, to one or more other living persons, 
or to himself and one or more other living persons, and “ to transfer pro- 
perty IS to perform such act. 

6. Property of any kind may be transferred, except ns otlierwise 

What may be transferred. provided by this Act or by any other law for the 

time being in force : 

(a) The ohonce of on heir-apparent succeeding to an estate, the chance 
of a relation obtaimng a legacy on the death of 1 kinsman, or any other 
mere possibility of a like nature, cannot be transferred. ^ 


This paragraph has been added by Act III. of 1885, s. 8. 
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m 


(^) k. iiiferb tight of te-ehfry fot bte&ch bf ft, coiiditioh subsequfeni catinbt 1889, 

be transferred to any one bxcejjt the ownet bf the projietty afiebted thereby. -= -a 

(c) An bftsfetaeht cannot be ttansferted apart from the dominant heritage. 4, 
(rf) An interest in property restricted in its enjoyment to the owner 
J)ersonaIly cannot be transferred by him. 

(e) A mere right tb sne for bompehsatibh for ft fraud or for liatra illegally 
(caused cannot be transferred. 

{f) A public office cannot be transferred} Uol- Cttti the salary of a public 
bffiper, whether before or after it has become payable. 

ijg) Stipends allowed to military and civil pensioners of Government 
and political pensions Cftniiot be transferred', 

Oi) iTo transfer can be made (1 ) in so far as it is opposed to the nature 
bf the interest ,afifected thereby} or (2) for an illegal purpose} or (3; to a 
person legally disqualified to be transferee. 

(t) Nothing in this section shall be deemed to authorize a tenant having 
Un untransferable right bf occupancy, the farmer of an estate in respect of 
Which default has been made iii paying revenue, or the lessee of an estate under 
the management of a Court of WardS) to assign his interest as such tehani^ 
farmer, or lessee.* ' 3 »; ' 

*?. Every persobjcompetent tptOpntraei^ aha ^titled to transferable pr0= \ 
PeMohB competent to trana- pefty, qr^kntboHzed to dispose of transferable pro^ 

perty not* his own, is competent to transfer such 
property either wholly or in part, and either absolutely or conditionally} in 
the circmnstances, to the extent-, and in the manner} allowed and prescribed 
by any law for the time being in force. 

8. Unless a different intention is expressed or necessarily implied, a 
Oporatioh of tmnafeh transfer of property passes forthwith to the trans- 
feree all the interest Which the transferor is then 
capable of passing in the property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the easements an- 
nexed thereto, the rents and profits thereof accruing after the transfer, and 
all things attached to the earth ) 

and, where the property is machinery attached to the earth, the move's 
able parts thereof } 

and, where the property is a house, the easements annexed thereto, the 
rent thereof accruing after the transfer, and the locks, keys, bars, doors, 
windows, and all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable claim, the securities 
ihei'efor (except where they are also for other debts or claims not transfer- 
red to the transferee), but not arrears of interest accrued before the transfer j 
and, where the property is mohey or other property yielding income, the 
interest or income thereof accruing after the transfer takes effect. 

0. A transfer of property may be niade without writing in ey^ry 
Oral transfer Which a writing is not expressly required 

by law. 

' 10. Where property is transferred subject to a condition or limitation 
Condition restraining; alien- absolutely restraining the transferee or any person 
ation. claiming under hirU from parting with or disposing 

of his interest in the property, the condition or limitation is void, except in 
the case of a lease where the condition is for the benefit of the lessor or 
those claiming under him ‘ provided that property may be transferred to or 

■ * ^his paragraph has been added by Act lit. of 1886, s. 4. 

a 0. M.— 60 
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1882. for the benefit of a woman (not being a Hindu, Muhainraadtin, or Bucldlnst), 
^ so that she shall not have power duriiig her marriage to transfer or charge 
Act 4. tjie same or her beneficial interest therein. 

11. Where, on a transfer of property, an interest therein is created 

absolutely in tavonr of an, porson, bat the torraa 
Merest created. of the transfev direct that such interest shall be 

applied or enjoyed by him in a particular manner, he shall be entitled to 
receive and dispose of such interest as if there were no such direction. 

Nothing in this section shall bn deemed to aftect the right to restrain, 
■for the 'beneficial enjoyment of one piece of injinoveablo property, the enjoy- 
ment of another piece of such property, or to compel the enjoyment thereof 
in a particular ■manner, 

12. Where property is transferred subject to n condition or limitation 
ConcUtion making interest leaking any interest therein, reserved or given to 

detei’tninahle on insolvency or 01' foi' tli6 bciient of any person^ to CCaso Oil Ills 
attempted alienation. becoming insolvent or endeavouring to transfer or 

dispose of the same, such condition or limitation is void. 

Nothing in this section applies to a condition in a lease for the benefit 
of the lessor or those claiming under him. 

13. Where’, on a transfer of property, an interest therein is created for 
Transfer for benefit of un- the benefit of a person not iu existence at the date 

born pei-son. of the transfer, subject to a prior interest created 

by the same transfei*, the interest created for the benefit of such person shall 
not take effect, unless it extends to the whole of the remaining interest of 
the transferor in the property. 

Illusiration, 


A transfers property, of which he is the owner, to B, in trust for A and his in- 
tended wife successive I3' for their lives, and after the death of the survivor for the 
eldest son of the intended marriage for life, and after his death for A's second son. 
The interest so created for the ht nelit of the eldest son does take effect, because it 
does hot extend to the whole of A’s remaining interest in the property’. 

14. No transfer of property can operate to create an interest which is 

Rule against perpetuity. *^5e lifetime of one or more 

persons living nt the date of such transfer, and 
the minority of some person who shall be in existence at the expiration of 
that period, aird to whom, if he attains full age, the interest created is to 
belong. 

15. If, on a transfer of property, an interest therein is created for the 
Transfer to class some of benefit of a class of persons with regard to some 

sections 13 of whom such interest fails by reason of any of the 
, ■ „ ' rules contained in sections thirteen and fourteen, 

such interest fails as regards the whole class. 


16. Where an interest fails by reason of any of the rules contained in 

fanurro^prior1rans®ffr“^ sections thirteen, fourteen, and fifteen,' any inter- 
to take affonf created in the same transaction, and intended 

to take effect after or upon failure of such prior interest, also fails. 

17. The restrictions in sections fourteen, fifteen, and sixteen, shall not 

beSIf property transferred for the benefit of the 

commevcft boaTfb e * Public in the advancement of religion, knowledge, 
commerce, health, safety, or any other object beneficial to mankind. 
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18. Where -^he term's of a transfer of property direct that the income 1882. 

t)ireotion for accumulation, arising from the property shall be accumulated, — 

. ^ such direction shall be void, and the property shall 

be disposed of as if no accumtilatioli had been directed. 

^ ^ -Where the pt-operty is immoveable, or ■where accumulation 

IS directed to be' made from the date of the transfer, the direction shall he 
valid in respect only of the income arising from the property within one 
year next following su<5h' date j and dt the end of the year such property drid 
income shall be disposed of respectively as if the period during which the 
accumulation has been directed to be made had elapsed. 

19. Where, on a transfer of property, an interest therein is created in, 

Vested interest. favour of a person without specifying the time when- 

it is to take effect, or in terms specifying that it is 
to take effect forthwith or on the happening of an event which must happen, 
such interest is vested, unless a concrary intention appears from the terms 
of the transfer. 

A vested interest is not defeated by the death of the transferee before- 
he obtains possession. 

Explanation . — An intention that an interest shall not he vested is not" 
to be inferred merely from a provision whereby the enjoyment thereof is 
postponed, or whereby a prior interest in the same property is given or 
reserved to some other person, or whei'eby income arising from the property 
is directed to be accumulated until the time of enjoyment arrives, or from a’ 
provision that, if a partiejilar event shall liappen, the interest shall pas^ to> 
another person. 

20. Where, on a transfer of property, an interest therein is created' fbr* 

When unborn person ac- the benefit of a person not then living, he acquires- 

quires vested interest on upon his birth, unless a contrary intention appear 
transfer for his benefit. from the terms of the transfer, a vested in teresl^ 

although he may not be entitled to the enjoyment thereof immediately on his. 
birth. 

21. Where, on a transfer of property, an interest therein is created in 

favour of a person to take effect only on the hap- 
Contingent interest. pening of a specified uncertain event, or if a 

specified uncertain event shall not happen, such person thereby acquires a 
contingent interest in the property. Such interest becomes a vested interest, 
in the former eSase, on the happening of the event j in the latter, when the 
happening of the event becomes impossible. 


Exception. — Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the 
transferor also gives to him absolutely the income to arise from such interest 
be’fdre he rea’ches that age, or directs the income or so^much thereof as may 
be necessary to be applied for his benefit, such interest is not contingent. 


22. Where, on a transfer of property, on interest thei ein is created i»j- 
. . favour of such members only of a class as shall 

clas^wbrattalnTparticular attain a particular age, such interest does not vest 
age: in any member of the class who has not attained 


that age. 

23 Where, on a transfer of property, an interest therein is to accrue 
, ■ to a specified person if a specified uncertain event 

pe&rsbbc&nfcerti^^^ shall happen, and no time is mentioned for the 
ovent. occurrence of that event, the interest fails, unless 
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such event happens before, or at the same time as, th(f intcrmccliKtc or 
precedent interest ceases to exist. 

24. Where, on a transfer of property, an interest therein is to accriic 
, . . , . . to such of certain persons as shall be surviving at 

peTZs ts survive ar some period, but the exact period is not .specified, 
period not Specified, 't]j 0 interest slmll go to such of them ns shnll ho 

alive when the intermediate or precedent interest ceases to exist, unless n 
contrai’y intention appears from the terms of the transfer. 

Illustration. 


A transfers property to B for life, and after his death to C and D, equally to be 
divided between tliem, or to the survivor of them. C dies during the life ot B. 
survives B. At B’s death the property passes to D. 


25. An interest created on a transfer of property, and dependent upon 

a condition, fails if the fulfilment of the condition 
on itiona rana or. impossible, or is forbidden by law, or is of such 

a nature that, if permitted, it would defeat the provisions of any laiv, or is 
fraudulent, or involves or implies injury to the person or property of another, 
or the Court regards it as immoral or opposed to public policy. 


Illustrations. 

(a.) A lets a farm to B on condition that he shall walk a hundred miles in an 
hour. The lease is void. 

(b.) A gives Rs. 500 to B on condition that he shall marry A's daughter C. At 
the date of the transfer 0 was dead. The transfer is void. 

(c) A transfers Rs. 600 to B on condition that she shnll n>nrdcr C. The 
transfer is void. 

(d.) A transfers Rs. 500 to his niece 0 if she will desert her husband. The 
transfer is void. 

26. Where the terms of a transfer of property impose a condition to 
Fulfilment of condition pro- be fulfilled before a person can take an interest in 
cedent. the property, the condition shall be deemed to 

have been fulfilled if it has been substantially complied with. 


Illustrations. 

(o.) A transfers Rs. 5,000 to B on condition that he shall mnrrj' willi flic con- 
sent of 0, D, and E. E dies. B marries with the consent of C and D. B is 
deemed to have fulfilled the condition. 

(b.) A transfers Rs. 5,000 to B on condition that ho shall marry with the con- 
sent of 0, D, and E. B marries without the consent of 0, D. and E, but obtains 
their consent after the marriage. B has not fulfilled the condition. 


2*7* Where, on a transfer of property, an interest thoroin is created in 
Conditional transfer to one of one person, and by the same transaction 

Ij •_ n.« A _ m 


person coupled with transfer 
to another on failure of prior 
disposition. 


an ulterior disposition of the same interest is made 
in favour of another, if the prior disposition 
.. 1 , 11 . 1 „ under the transfer shall fail, the ulterior disposi- 

tion shall take effect upon the failure of the prior disposition, although the 
lauure may not have occurred in the manner contemplated by the transferor. 
nH-prmr Ai'' of the parties to the transaction is that the 

taiUnw il prior disposition 

\inW the nvjK-®" disposition shall not take effect 

unless the prior disposition fails in that manner. 
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Jllustrations. 

(a.) A transfers Rs. 500 to B on condition that he shall execute a certain lease 
■within threejmonths after A’s death, and if he should neglect to do so, to C. B 
dies in A’s lifetime. The disposition in favour of 0 takes efEect. 

(b.) A transfer.*! property to his wife ; but in case she should die in his lifetime, 
transtcrs to B that which he had tiansferred to her. A and his wife perish together, 
under circumstances which make it impossible to prove that she died before him. 
Tiie disposition in favour of 'B does not take effect. 

28. On a transfer of property an interest therein may be created to 
Ulterior transfer condi- accrue to any person with the condition super- 

tional on happening or not added that in case a specided uncertain event shall 
happening of specified event, happen such interest shall pass to another person, 
or that in case a speci6ed uncertain even shall not happen such interest, 
shall pass to another person. In each case the dispositions are subject to 
the rules contained in sections ten, t-welve, twenty-one, twenty-two, twenty- 
three, twenty-four, twenty-five, and twenty-seven. 

29. An ulterior disposition of the kind contemplated by the last preced- 
Fulfilment of condition sub- section cannot take effect unless the condition 

sequent. is strictly fulfilled. 

Illustration. 

A transfers Rs. 500 to B, to be paid to him on his attaining his majority or 
marrying, with a proviso that, if B dies a minor, or marries without O’s consent, the 
Ks. 500 shall go to D. B marries when only 17 years of age, without O’s consent. 
The transfer to D takes effect. 

SO. If the ulterior disposition is not valid, the 
prior disposition is not affected by it. 

Jllustration. 

A transfers a farm to B for her life, and, if she do not desert her husband, to 
0. B is entitled to the farm during her life as if no condition had been inserted. 

31. Subject to the provisions of section twelve, on a transfer of property 
Conditionthat transfer shall ?™“ted with the condi- 


Prior disposition not affect- 
ed by invalidity of ulterior 
disposition. 


coaso to have effect in case 
specified uncertain event hap- 
pens or does not happen. 


tion superadded that it sliall cease to exist in case 
a specified uncertain event shall happen, or in case 
a specified uncertain event shall not happen. 


lllustratiom. 

(a.) A transfers a farm to B for bis life, with a proviso that, in case B cuts 
down a certain wood, the transfer shall oease to have any effect. B cuts down the 
wood. He loses his life-interest in tlie farm. 

(6.) A transfers a farm to B, provided that, if B shall not go to England within 
three years after the date of the- transfer, his interest in the farm shall cease. B 
does not go to England within the term presoribed. His intei'est in the farm ceases. 

32. In order that a condition that an interest shall cease to exist may 
Such condition must not be be valid, it is necessary that the event to which it 

invalid. relates be one which could legally constitute the 

condition of the creation of an interest. 

33. Where, on a transfer of property, an interest therein is created 

„ , . subieot to a condition that the person taking it 

fortnanooofaot,'nottaebei^ shall perform a certain act, but no time is specified 
specified for performance. Jqj. ^^e performance of the act, the condition fe 
broken when he renders impossible, permanently or for an indefinite period, 
the performance of the act. 


1882 , 
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S4. Where an act is to be performed by n person cither as a condition 


to be fulfilled before an interest created on a trails 


J^^^S"orX°Zo°hS fer of property is enjoyed by liiin, or as a condition 
specified. On the non-fulfilment of which the intere.st is to 

pass from him to another person, and a time is specified for the performance 
of the act, if such performance within the specified time is prevented by the 
fraud of a person who would be directly benefited by non-fulfilment of the 
condition, such further time shall as against him be allowed for porfonning 
the act as shall be requisite to make up for the delay cau.sed by such fraud. 
But if no time is specified for the performance of the act, then, if its per- 
formance is by the fraud of a person interested in the non-fulfilment of the 
condition rendered impossible or indefinitely postponed, the condition shall 
as against him be deemed to have been fulfilled. 

Election. 


35. Where a person professes to transfer property which he has no right 
, to transfer, and as part of the some transaction 

ectionw en necessary. confers any benefit on the owner of the property, 

such owner must elect either to confirm such transfer or to dissent from it ; 
and in the latter case he shall relinquish the benefit so conferred, and the 
benefit so relinquished shall revert to the transferor or his representative as 
if it had not been disposed of, 
subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the elec- 
tion, died or otherwise become incapable of making a fresh transfer, 
and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transferee the amount 
or value of the property attempted to be transferred to him. 

lllustratton. 

The farm of Siilt^npiir is the property of C, and worth Rs. 800. A by an in- 
strnmeat of gift professes to transfer it to B, giving by the same instrument 
Bs. 1,000 to 0. C elects to retain liie farm. He forfeits the gift of Rs. 1.000. 

In the same case, A dies before the election. His representative must, out of 
the Rs. 1,000, pa}' Rs. 800 to B. 

The rule in the first paragraph of this section applies whether the trans- 
feror does or does not believe that which he professes to transfer to be 
his own. 

A person taking no benefit directly under a transaction, but deriving a!' 
benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the transaction 
may in another dissent therefrom. 

^ Exception to the last preceding four rules .- — Where a particular benefit 
IS expressed to be conferred on the owner of the property which the transfer- 
or prof^ses to transfer, and such benefit is expressed to be in lieu of that pro- 
perty, if such owner claim the property, he must relinquish the particular 
benefit, but he is not bound to relinquish any other benefit conferred upon' 
him by the same transaction. 

Acceptance of the benefit by the person on whom it is conferred consti- 
tutes an election by him to confirm the transfer, if he is aware of his duty ta‘, 
elect, and of those circumstances which would influence the judgment of a' 

reasonable man in making an election, or' if' he waives enquiry into the* cir- 
cumstances. 
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Such knowledge or waiver shall, in the absence of evidence to the con- 
trary, be pi’PRumpcI, if the person on whom the benefit has been conferred has 
enjoyed it for two years without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested in the property professed 
to be transferred in the same condition as if such act had not been done. 

Illustration. 

A trnnsfors to B an estate to which C is entitled, and as part of the same trans- 
eetton gives C a coal-mine. C takes possession of the mine, and exhausts it. "Ha 
has thereby cnnfii'nK-d the transfer of the estate to B. 

If he does not, within one year after the date of the transfer, signify to 
the transferor or his representatives his intention bo confirm or to dissent 
from the transfer, ^ the transferor or his representatives may, upon the expi- 
ration of that period, require him to make his election ; and if he does not 
comply with such requisition within a reasonable time after he has received 
it, he shall he deemed to have elected to confirm the transfer. 

In case of disability, the election shall be postponed until the disability 
ceases, or until the election is made by some competent authority, 

Apportionment. 

36. In the absence of a contract or local usage to the contrary, all rents, 
Apportionment of periodical annuities, pensions, dividends, and other periodical 

ftnymonte on dotomiination of payments in the nature of income, shall, upon the 
Intorest of person entitled. transfer of the interest of the person entitled to 

receive such payments, he deemed, as between the transferor and the trans- 
feree, to accrue due from day to day, and to be apportionable accordingly, but 
to be payable on the days appointed for the payment thereof. 

37. When, in consequence of a transfer, property is divided and held 
Apportionment of benefit in several sharps, and thereupon the benefit of any 

of obligation on severnneo. obligation relating to the property as a whole 
passes from one to several owners of the property, the corresponding duty 
shall, in the absence of a contract to the contrary amongst the owners, be 
performed in favour of each of such owners in proportion to the value of his 
share in tlie property, provided that the duty can be served, and that the 
severance does not substantially increase the burden of the obligation ; but 
if the duty cannot be served, or if the severance would substantially increase 
the imrden of the obligation, the duty shall be performed for the benefit of 
such one of tlio several owners as they shall jointly designate for that purpose ; 

Provided that no person on whonu the burden of the obligation lies 
shall lie answerable for failure to discharge it in manner provided by this 
section unless and until he has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural purposes unless 
and until the Local Government by notification in the official Gazette so 
directs. 

Illustrations. 

(a) A sells to B, C, and D a house situate in a village, and leased to E at an 
‘annual rent of Bs. SO and deliveiT of one fat sheep, B having provided half the 
tjui'chasD-mouoyi and C and D one quavtev each. E, haying notice of this, innst 
pay Rs. 15 to B. Rs to C, and Rs. U to D, and must deliver the sheep according 
to the joint direction of B, C, and B. 


18 Sg. 
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'' (b^ In the same case, each Uotise ih the village beili^ bohhd Irt t)S-ovl<!o iiW 

dars’ labonv each year on a dyke to pl-event inundufion, E had agreed as a term of 
hi^lease to perform this work for A. fi, 0, and D. Bevorally rcqluro E to perform 
the ten days’ work due on account of the hntiae of each. ^ B ifi not bonnd to dil 
more than ten days’ work in all, according to shch direCtionfi as 13} Cj and Dj may 

^ S ^ of hiWivvieahh P'l'opevi^. 

38. Where any personj anthovifeed t>nly Under circulnetanttce in 
m u nature variable to dispose of iinmoVeable pi-opertyj 

we^Th/y winder certain o£ transfers Blich property foi' considevatioO, alleging 
cumstances to transfer. existence of such circUinstanccs-, they shall, ns 

between the transferee on the one part and the transferor and other persons 
(if any) affected by the transfer on the other part, be deemed to have 
existed, if the transferee, after using rosonnble care to ascertain the exist- 
ence of such circumstances, has acted in good faith. 


Illnttratio}h 

A, a Hindd widow, whose husband hns left collateral heirs, hllcgihg that ihd 
property held by her as such is insufficient for her maijneunnee, agrees, for plirposcB 
neither religious nor charitable, to sell a field, part <»f sUch property, to B. B satin- 
fies bixnself by reasonable enquiry' that the income of the property is insufficient 
for A’s maintenance, and that the sale of the field is ncccssavy, and, acting itJ good 
faith, buys the field from A. Aa between B on the one part and A nlid the collar 
teral heirs on the other part, a necessity for the sale shall bo deemed to have 
existed. 

39. "Where a third person has a right to receive maintenance, or ft 
’Transfer where third per- provision for advancement or marringo, from the 
Son is entittod to mainte- profits of immoveable property, and such property 

is transferred with the intention of defeating such 
right, the right way be enforced against the transferee, if he ha.s notice of 
Such intention, or if the transfer is gratuitous } but not against a transferetl 
f..ir consideration and without notice of the right, nor against such property 
in his hands. 

Itlusiralioii. 

A, a llindd, transfers SnlUnpur to iiis sister-ln-law B, in lieu of her ctaiW 
a^iainst Inin for nDiintcnance in virtue of Ii,‘s having become oUtilicd to her deccflss 
e<l husband’s property, and argees with her that, if she is dispossessed of SuUanpur, 
A will transfer to her an equal area out of such of sevcrnl otlier specified villages 
in his possession as he may elect. A sells the speeified villages to C, who buys 
in good faith, without notice of the agreement. B is dispossessed of Sultanpur. 
She lias no claim on the villages transferred to 0. 


40. Where, for the more beneficial enjoyment of his own imtaoveahte 
burden of obligation itn- property, a third person has, independently of any 
jjMing restriction on use of interest in the immoveable property of another 

, i i! * , or of any easement thereon, a right to restrain the 
enjoyment of the latter property, or to compel its enjoyment In a particular 
manner, or o j r 


where a third person is entitled to the benefit of an obligation arising 
or of obligation annexed to of contract and annexed to the ownership 

f property, tot not amounting to an 

obligation may be enforced against a transferee with 
but nrtt olT^? i gratuitions transferee of the property affected thereby, 
t considuration and without notice of tlie riglit 

or obligation, nor against such property in his hands. - 
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illv^ration. 

U bpII SttUftnpWr \o 6. While ihe cohUBct ib slill in foWe, ii6 Bella 
BnuSnimv to C, ^ho hniH iiotinn of the contact. B may enforce the contract Bgainat 
U to the aamc extent na nj^ainat A. s “ « 

41. Whorpj with the xsonaetitj ospress or Implied, of the persons in- 
't'r.ansfer hy ostcnaible tarested in immovaahle pi-opcrty, a person is the 

^ Ostensible owner of such property, and transfers 
tho same for consideration, the transfer shall not be voidable on the ground 
that the transferor was not authorized to make it t provided that the trans^ 
foree, after taking re,asonable care to ascertain that the transferor had po^V6r 
to make the transfer, has acted in good faith. 

42. Where a person transfers any immoveable property, reserving 
transfer by person haring power to revoke the transfer, and subsequently 

authority to revoke former transfers the property for consideration to another 
transfer. transferee, such transfer operates in favour of such 

transferee (sulijnct to any condition attached to the exercise of the power) 
fts a revocation of the former transfer to the extent of the power. 

/fltig/rnfion. 
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A IpIb b hnnse to B. nnd reserves power to revoke the leBse if, in the upinion of 
a specified RUrveyor, B should make a use of it detrimental to its Value. After* 
Wards A, thinking that such a use has been made, lets the house to C. This operates 
ns a revocation of B's lease suhject to the opinion of the eurvej'or as to B's use of 
the hnnac having been detrimental to its value. 

43. Where a person erroneously repre-senta that he is authorized to 
transfer bv uuaulhorked transfer certain immoveable property, and pl-ofesses 

person who suhsoqucntly ac- to transfer such property for consideration, such 
quirps interest In property transfer shall, at the option of the transferee, 
transferred. operate on any interest which the transferor may 

acquire in such property, at any time during which the contract of transfer 
Subsists. 

Nothing in this section shall impair the right of transferees in good, 
faith for consideration without notice of the existence of the said option. 

Itlveirafhni 

A, B Hindi! who had Bcparated from his falher B, sells to 0 three fields, X, Yj 
and 7j, rcpresenling that A is niilhorizpd to IrauBfer the same. Of those fields Z 
doe.s not belong to A, it having been retained by B on tlie partition ; but, on B’s 
dying, A as heir obtains Z. 0, not having rescinded the contract of sale, may 
require A to deliver Z to him. 

44. Wltere one of two or more co-owners of ImtnoVeabte property legally 

competent in that behalf transfers his share of 
Triinsfor by one co-owner. property or any interest therein^ the trans* 

feree acqiiii‘e,s, as to such share or interest, and so for as is necessary to give 
effect to the transfe-r, the, transferor’s right to joint possession or other com* 
moil or part enjoyment of the property, and to enforce a partition of the 
same, but subject to the conditions and liabilities affecting, at the date of 
tlie transfer, the share or interest so transferred. 

Where the transferee bf a share of a dwelling-house belonging to an 
undivided family is not a member of the family, nothing in this section shall 
be deemed to entitle him to joint possession or otlier common or part enjoy* 
tiieut of the house. 


0 0. M.— 70, 
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45 Where immoveable property is transferred for consideration to two 
J»nttn».fertovo»sM.r.. or mo.-n persons, and such oonsidoratiDn is paid 
tion, out of a fund belonging to them in common, they 

are in the absence of a contract to the contrary, respectively entitled to 
interests in such property identical, ns nearly ns may bo, with the interests 
to which they v/ore respectively entitled in the fund ; and where such con- 
eideration is paid out of separate funds belonging to them respectively, they 
•are, in the absence of a contract to the contrary, respectively entitled to 
interests in such property in proportion to the shares of the consideration 
which they respectively advanced. 


In the absence of evidence as to the interests in the fund to which they 
■were respectively entitled, or as to the shares which they respectively 
advanced, such persons shall be presumed to bo equally interested in the 


property. 

46. Where immoveable property is transferred for consideration by 
Transfer for consideration persoiis having distinct interest tlifridn, the trans- 
by person having distinct fcrors arc, in the absence of a contract 1o the 
interests. contrai'y, entitled to shni’e in the consideration 

equally, where their interests in the property wore of equal value, and, 
where such interests were of unequal value, proportionately to the value of 
their respective interests. 


lllttslraiions. . 


(a.) A, owning a moiety, and B and C, each n quarter shin-c, of mauza .Siilinn* 
piir, exchange an eighth shave of that luaiiza for a quarter slmrc of iimuza Lnlpiira. 
There being no agreenjont to the contrary, A is entitle to an eighth share in 
Lalpura, and B and 0 each to a sixteenth share in that nnuizn. 

(b.) A being entitled to a life-interosl in nmnsii Atridi, and B and C to the 
reversion, sell the mauzn for Ra. 1,000. A’s life-interest is nacertnined to be worth 
Ks. 600 ; the reversion, Ra. 400. A is entitled to receive Rs. 1)00 out of ilic 
purchase-money, B and C to receive Rs. 400. 


47. Where several co-owners of immoveable property transfer a share 
Transfer by co-owners of therein without specifying that the transfer is to 
sbai-e in common property. take efl'ect on nny particular shai’e or shares of the 
transferors, the transfer, as among such transferors, taki'S uUect on such 
shares equally where the shares were equal, and where they w’ere unequal, 
proportionately to the extent of such shares. 


Jlliislralion, 

A, the owner of an eight-anna shaie, and B and G, each tl>e owner of a four- 
anna share, in mauzn Sultdupiir, transfer a two-anna share in the inuuzii to D, witli- 
out specifying from which of their several shares the transfer is made. To give 
effect -to the transfer one-anna .shui'e is taken from {the shave of A, and half an anna 
share from each of the shares of B and C. 


48. Where a person purports to create by transfer at diQerent times 
Priority of rights created rights in or over the same immoveable property, 
y transfer. and such rights cannot all exist or be exer;cised to 

their full extent together, each later created right shall, in the absence of a 
special contract or reservation binding the earlier transferees, be subiect to 
the rights previously created. 

49. Where immoveable property is transferred for consideration, and 
^Transferee's right under such property or any part thereof is at the date of 

^ insured against loss or damage bv fire, 

.ae vans eiee, in c.ose of suc.i loss or dauiage, may, in the absence of a con- 
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tract to the contrary, require any money which the transferor actually 
receives under the policy, or so much thereof as may be necessary, to be 
applied in reinstating the property. 


50. No person shall be chargeable with any rents or profits of any 
Rent lioftA.^de paid to holder immoveable property, which he has in good faith 
under defeetivo title. paid or delivered to any person of whom he in 

good faith held such property, notwithstanding it may afterwards appear 
tliat tlie person to whom such payment or delivery was made had no riglit 
to receive such rents or profits. 

1 

Illustration. 


A lets a field to B at a rent of Rs. 50, and then transfers the field to 0. B, 
having no notice of the transfer, in good faith pays the rent to A. B is not charge- 
abl c with the rent so paid. 

61. When the transferee of immoveable property makes any iraprove- 
Itnprovonionts made by nient on the property, believing in good faith that 
holders under defect- he is absolutely entitled thereto, and he is subse- 
ive titles. quently evicted therefrom by any person having a 

better title, the transferee has a right to require the person causing the 
eviction either to have the value of the improvement estimated and paid ov 
secured to the transferee, or to sell his interest in the property to the trans- 
feree at the then market-value thereof irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect of such improvement shall 
be the estimated value thereof at the time of the eviction. 


When, under the circumstances aforesaid, the transferee has planted or 
sown on the property crops which are growing when he is evicted therefronv 
he is entitled to such crops and to free ingress and egress to gather and carry 
them. 


62. During the active prosecution in any Court having authority in 
Transfer of property pend- British India, or established beyond the limits of 
ing suit relating thereto. British India by the Governor-General in Council, 
of a contentious suit or proceeding in which any right to immoveable pro- 
perty is directly and specifically in question, the property cannot be trans- 
ferred or otherwise dealt with by any party to the suit or proceeding so as 
to affect the rights of any other party thereto under any decree or order which 
may be made therein, except under the authority of the Court and on such 
terms as it may impose. 


53. Every transfer of immoveable property, made with intent to defraud 
prior or subsequent transferees thereof for consi- 
Fraudulent transfer. deration, or co-owners or other persons having an 

interest in such property, or to defect or delay the creditors of the transferor, 
is voidable at the option of any person so defrauded, defeated, or delayed. 


Whore the effect of any transfer of immoveable property is to defraud, 
defeat, or delay any such person, and such transfer is made gratuitously or 
for a grossly inadequate consideration, the transfer may be presumed to have 
been made with such intent as aforesaid. 


Nothing contained in this section shall impair the rights of any trans- 
feree in good faith and for consideration. 
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CHAPTER HI. 

Or Sales op Immoveable Property. 

64 . “Sale” is a transfer of owner.sIn'p in ex- 
change for a price paid or promised, or part-paid 
and part-promised. 

Such transfer, iu the case of tangible immoveable property of^ the value 
of one hundred rupees and upwards, or in the ease 
Sale hew made. ^ reversion or other intangible thing, can bo 

SDoade only by a registered instrument. 

In the case of tangible immoveable property of a value less than one 
hundred rupees, such transfer may be made either by a registered instrument 
or by delivery of the property. 

Delivery of tangible immoveable property takes place 1711011 the seller 
places the buyer, or such person as ho directs, in possession of the property. 

A contract for the sale of immoveable property is a contract that a sale 
Contract for salo such property .shall take place oil terms settled 

between the parties. 

It does not, of itself, create any interest in or charge on such property. 

65 . In the absence of a contract to the contrary, the buyer and the 
Rights and liabilities of Seller of immoveable projierty respectively are 
buyer and soller. subject to the liabilities, and have the rights, men- 

tioned in the rules next following, or such of them as are applicable to the 
property sold ; 

H.) The seller is bound — 

(а) to disclose to the buyer any material defect in the property of which 
the seller is, and the buyer is not, aware, and v/hicb the buyer could not with 
ordinary cave discover ; 

( б ) to produce to the buyer on his request for examination nil documents 
of title relating to the property which are in the seller’s posse-ssion or power j 

(c) to answer to the best of his information all relevant questions put to 
him by the buyer in respect to the property or the title thereto ; 

(flJ) on payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the property when the buyer tenders it to 
him for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all documents of title re- 
^ lerefco which ai’e in his possession, ns an owner of ordinary prudence 
would take of such property and documents ; 

, on being so required, the buyer, or such person as he directs, 

such possession of the property as its nature admits ; 

° T charges and rent accrued due in respect of the 

° ^ interest on all incuinbrancps on such 

tn such date, and, except where the property is sold subject 

in» fiiices, to discharge all incumbrances on the property then exist- 


eal- ft seller shall be deemed to contract with the buyer that the inter- 

has Dowfir fn t professes to transfer to the buyer subsists, and that he 

nas power to transfer the same : 

he where the sale is made by a person in a fiduciary character, 

act wlierebv tbo ^ ° contract with the buyer that the seller has done no 

transferring it. is incumbered, or whereby he is hindered from 
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The benefit of the contract mentioned in this rule shall 1 j 6 annexed to 
and shall go with, the interest of the transferee as such, and may ‘be enforced 
by every person in whom that interest is for the whole or any part thereof 
from time to time vested. 

(3.) Where the whole of the purchase-money has been paid to the seller, 
]jo is also bound to deliver to the buyer all documents of title relating to the 
property which are in the seller’s possession or power ; 

provided that, (a), where the seller retains any part of the property com- 
prised in such documents, he is entitled to retain them all, and (6), where 
the whole of such property is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documents. But in case {«) the seller, and 
in cose (6) the buyer of the lot of greatest value, is bound, upon every rea- 
sonable request by the buyer or by any of the other buyers, as the case may 
be, and at the. cost of the person making the request, to produce the .said 
documents, and furnish such true copies thereof or extracts therefrom as he 
may require ; and in the meantime, the seller or the buyer of the lot of 
greatest value, as the case may bo, shall keep the said documents safe, un- 
cancelled, and undefaced, unless prevented from so doing by fire or other 
ncvitable accident j 

(4.) The seller is entitled — 

(а) to the rents and profits of the property till the ownership thereof 
passes to the buyer ; 

(б) where the ownership of the property has passed to the buyer before 
payment of the whole of the purchase-money, to a charge upon the property 
in the hands of the liuyer for the amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on such amount or part. 

(5.) The buyer is bound — 

(а) to disclose to the seller any fact as to the nature or extent of the 
seller’s interest in the property of which the buyer is aware, but of which he 
has reason to believe that tlie seller is not aware, and which materially in- 
creases the value of such interest ; 

(б) to pay or tender, at the time and place of completing the sale, the 
purchase-money to the seller or such person as he directs : provided that, 
where the property is sold free from incumbrances, the buyer may retain out 
of the purchase-money the amount of any incumbrances on the property 
existing at the date of the sale, and shall pay the amount so retained to the 
persons entitled thereto ; 

(c) where the ownership of the property has passed to the buyer, to bear 
any loss arising from the destruction, injury, or decrease in value of the pro- 
perty not caused by the seller. 

{d) where the ownership of the property has passed to the buyer, as 
between himself and the seller, to pay all public charges and rent which may 
become payable in respect of the property, the principal moneys due on any 
incumbrances subject to which the property is sold, and the interest thereon 
afterwards accruing due. 

(G) Tlie buyer is entitled — 

(o) where the ownership of the property has passed to him, to the bene- 
fit of any improvement in, or increase in value of, the property , and to the 

rents and profits tliereof ; , 

lb) unless he has improperly declined to accept delivery of the property, 
to a charge on the property, as against the seller and all persons claiming 
under him with notice of the payment, to the extent of the seller s interest in 
the property, for the amount of any purchase-money properly paid by the 
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1882. ‘buyer in anticipation of the delivery and for interest on sucli amount ; ant?, 

when he properly declines to accept tlie delivery, also for the. eai-tiest (if any) 

Act 4. and for the costs (if any) awarded to him of a suit to compel specific per- 
formance of the contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this section^ 
paragraph (1), clause (a), aud paragraph (5), clause (a), is fraudulent. 

56. Where two properties are subject to a common charge, and one of 
Sale of one of two properties the properties is sold, the buyer is, as against the 
subject to a common charge, seller, in the absence of a contract to the contiary, 
entitled to have the charge satisfied out of the other property, so far as such 
property will extend. 

Discharge of Incitmhranccs on Sale. 


57. (a.) Where immoveable property subject to aiiy incumbrance, whe- 

Provisionby Court for in- im»\ediately payable or not, is sold by the 

cnmbrances, and sale freed Court or in execution of a decree, ot out oi Cmiit, 
therefrom. the Court may, if it think.-s fit, on the application 

of any party to the sale, direct or allow payment into Court, 

(1) in the case of an annual or monthly sum charged on the property, or 

of a capital sum charged on a determinable interest in the j^ro- 
perty, — of such amount as, when inve.stcd in .sccunties of the 
Government of India, the Court considers will be sullicicnt, by 
means of the interest thereof, to keep down or otherwise provide 
for that charge, and 

(2) in any other case of a capital sum charged on the property, — of the 

amount sufficient to meet the incumbrance and any interest duo 
thereon. 


But in either case there shall also be paid into Court such nddition.nl 
amount as the Court considers will be sutlicient to meet the contingency of 
further costs, expenses, and interest, and any other contingency except de- 
preciation of investments, not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special reasons (which it shall 
record) thinks fit to require a larger additional amount. 

(6.) Thereupon the Court may, if it thinks fit, and after notice to the 
incumbrancer, unless the Court, for reasons to be I'ccorded in writing, thinks 
fit to dispense with such notice, declai’p the property to bo freed from tins in- 
cumbrance, and make any order for conveyance, or vesting order, piO)>er for 
giving efiect to the sale, and give directions for the retention aud iii vestment 
of the money in Court, 

(c.) After notice served on the persons interested in or entitled to the 
money or fund in Court, the Court may direct payment or transfer thereof 
to the persons entitled to receive or give a discharge for the same, and gene- 
rally may give directions respecting the application or distributioit of tlie 
capital or income thereof. 


^ (d.) All appeal shall lie from any declaration, order, or direction under 
this section as if the same were a decree. 

(e.) In this section “ Court” means (1) a High Court in' tlie exorcise of 
^ ®™i«ary or extraordinary original civil jurisdiction, (2) the Court of a 
IS nc u ge within the local limits of whose jurisdiction the propert}' or 
any part thereof is situate, (3) any other Court which the Local Government 
to time, by notific.ation in the official Gazette, declai'e to be 
competent to exercise the jurisdiction conferred by this section. 
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CHAPTER IV. 

Or ISIOHTGAOKS OP IMMOVEABLE PhOPEUTY AND CHARGES. 

B8. (o.) A morfcgagp is the transfer of an interest in specific immoveable 
" Jlortpaffo,” “ mori^'a- propci'ty for tlie purpose of securing the payment 
ttor,” and " Inortgagoo” 3c- of money advanced or to be advanced by way of 

loan, an e.xisting or future debt, or the performance 
of an engagement which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a mortgagee ; the 
principal money and interest of which payment is secured for the time being 
are called the mortgage-money, and the instrumexit (if any) by which the 
transfer is ed'oeted is called a mortgage-deed. 

(Ik) Where, without delivering possession of the mortgaged property, 

, , the mortgagor binds himself personally to pay the 

-S- mortgage-money, and agrees, expressly or implied- 

ly, that, in the event of his failing to pay according to his contract, the mort- 
gagee shall have a right to cause the mortgaged property to be sold, and the 
proceeds of sale to be applied, so far as may be necessary, in payment of the 
mortgage-money, the transaction is called a simple mortgage, and the mort- 
gagee a simple mortgagee. 

Mortgage by comlitional (c.) Where the mortgagor ostensibly sells the 

r-alo . ■ “ mortgaged property — 

on condition that on default of payment of the mortgage-money on a 
certain date the sale shall become absolute, or 

on condition that on such payment being made the sale shall become 
void, or 

on condition that on such payment being made the buyer shall transfer 
the property to tho seller, 

the transaction is called a mortgage by conditional sale, and the morga- 
gee a mortgagee by conditional sale. 

(d.) Where the mortgagor delivers possession of the mortgaged pro- 
perty to the mortgagee, and authorizes liini to re- 
tain such possession until payment of tlie mortgage- 
money, and to receive the rents and profits accruing from the property, and 
to appropriate them in lieu of interest, or in payment of the mortgage- 
money, or jiartly in lieu of interest and partly in payment of the mortgage- 
money, the transaction is called an usufructuary mortgage, and the mort- 
gagee an usufructuary mortgagee. 

(c.) Where the mortgagor binds himself to repay the mortgage-money 
on a certain date, and transfers the mortgaged 
EmjhsjMiior^g^^ property absolutely to the mortgagee, but subject 

to a proviso that ho will re-transfer it to the mortgagor upon payment of the 
mort'^age-inoncy as agreed, the transaction is called an English moitgage. 

' 69. Whore the principal money secured is one hundred rupees or up- 
Mortgugo when to bo by wards, a mortgage can be effected only by a regis- 
nssurnneo. tered instrument signed Ijy the mortgagor and at- 

tested by at least two witnesses. 

Where the principal money secured is less than one hundred rupees, a 
mort"n"c may be effected either by an instrument signed and attested as 
aforesafd, or (except in the case of a simple mortgage) by delivery of the 

in this section shall be deemed to render invalid mortgages 
made in the towns of Calcutta, Madras, Bombay, Kar.dchi, and Rangoon, 
by deliverv to a creditor or bis agent of documents of title to immoveable 
property, with intent to create a security thereon. 
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Rights ntid hinhUilics of Mottgagoif. 

60 At any time after Urn principal money has liccoine JiayaijWj tiid 
Right of mortgagor to re- mortgagor has a right, on pyment or tonder, at a 
aeotm proper time and place, of the mortgage-money, to 

require the mortgagee (a) to deliver the mortgage-deed, if any, to the mort- 
gagor, (6) where the mortgagee is in possession of the mortgaged property, 
to 'deliver possession thereof to the mortgagor, and (d) at the Cost, of the 
mortgagor either to re-transfer the mortgaged property to him or to such 
third person as he may direct, or to execute and (where tlvo mortgage has 
been effected by a registered instrument) to have registered an acknowledg- 
ment in writing that any right in derogation of his interest transferred to 
the mortgagee has been extinguished : 

Provided that the right conferred by this section has not been extin- 
guished by act of the parties or by order of a Court. 

Tho right conferred l>y this section is called a right to redeem, and a 
suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any provision 
to the effect that, if the time fixed for payment of the principal money has 
been allowed to pass, or no such time has bemijixed, the mortgagee shall be 
entitled to reasonable notice before payment or tender of such mom*y. 

Nothing in this section shall entitle a person interested in a share only 
Redemption of portion of of the mortgaged property lo redeem his own share 
hiortgagod property. Only, on pnj’mcnt of a proportionate part of the 

amount remaining due on the mortgage, except wIhmv, a mortgagee, or, if 
there are move mortgagees than one, nil such mortgagees, has or have ac- 
quirod, in whole or in part, the share of n mortgagor. 


61. A mortgagor seeking to redeem any one mortgage shall, in the 
Right to rodooni one of two absence of a contract to the contrary, be entitled 
properties separately raort- to do so without paying nnv money due under any 

separate inortg.ago made; i)y him, or by any person 
through whom he claims, on property other than that comprised in the inort* 
gage wiiicii he seeks to redeem. 

Jllmh'ation, 


A, the owner of farms Z and Y, movlgngps Z to B for Hs. 1,000.* A afterwards 
mortgiigcB Y to 13 for Rs. 1,000, iimking no siipulatinn as to any additinnal chargo 
on Z. A may institute a suit for the redemption of the mortgage on Z alone. 


Right of Hsufractuary mort- 62. In tho case of a usufructuary mortgage, 

gagor to recover possession. the mortgagor has n right to recover possession of 

the property — 

(rt) where the mortgagee is authorized to pay himself the mortgage* 
p ^d^*^ *’6nts and proBts of the property, — wlien such money is 

(h) where the mortgagee is authorized to pay himself from such rents 
an P/’obte the interest of the principal money, — when the term (if any) 
piescii jed for the payment of the mortgage-money has expired, and the mort* 
gagoj pays or tenders to the mortgagee the principal money, or deposits it in 
Court as hereinafter provided. v t* t* 


63. Where mortgaged property in possession of the mortgagee has, 
property!"” mortgaged during the continuance of the mortgage, received 
Rbnll in ti.o e accession, the mortgagor, upon redemption, 
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( ^Vliei-e such accession has been acquired at the expense the mott- 188^. 

,Acces;3iou iicqdirtid in virtue gagee, and is capable of separate possession or en- 

Bf tftirtsforrod ownorahip. joynient tvifchoufc detriweut to the principal pro- -A-ot 4, 
J)erty, the mortgagoi* desiring to take the accession must pay to the mortgagee 
the expense of acquiring it. If such separate possession or enjoyment is not 
|)ossibIe) the accession must be delivered \vith the property, the mortgagor 
being liable, in the case of an acquisition necessary to preserve the property 
from destruction^ forfeiture, or sale, or made with his assent, to pay the pro- 
per cost thereof, as an addition to the principal money, at the same rate of 
interesti 

In the case last mentioned the profits, if any, arising from the accession 
shall be credited to the mortgagori 

\V’here the mortgage is usufructuary, and the accession has been acquired 
at the expense of the mortgagee, the profits, if any, arising from the accession 
shall, in the absence of a contract to the contrary, be set-oft' against interest, 
if any, payable on the money so expended. 

64. Where the mortgaged property is a lease for a term of years, and 

Renewal of mortgaged the mortgagee obtains a renewal of the lease, the 
^ mortgagor, upon redemption, shall, in the absence 

of a contract by him to the contrary, have the benefit of the new lease< 

Implied contracts mort' 65. In the absence of a contract to the con- 

trary, the mortgagor shall be deemed to contract 
with the mortgagee — 

(rt) that the interest which the mortgagor professes to transfer to the 
hriortgagee subsists, and that the mortgagor has power to transfer the same j 

(6) that the mortgagor will defend, or, if the mortgagee be in possession 
of the mortgaged property, enable him to defend, the mortgagor’s title there- 
to ; 

(c) tliat tlie mortgagor will, so long as the mortgagee is not in possession 
of the mortgaged pi’operty, pay all public charges accruing due in respect of 
the property. 

(rf) and, where the mortgaged property is a lease for a term of years, 
that the rent payable under the lease, the conditions contained therein, and 
the contracts binding on the lessee, have been paid, performed, and observed 
down to the commencement of the mortgage ; and that the mortgagor will, 
so long as the security exists, and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by the lease, or, if the lease be 
renewed, the renewed lease, perform the conditions contained therein, and 
observe the contracts binding on the lessee, and indemnify the mortgagee 
against all claims sustained by reason of the non-payment of the said tent or 
the non-performance or non-observance of the said conditions and contracts j 

(c) and, where the mortgage is a second or subsequent incumbrance oa 
the property, tliat the mortgagor will pay the interest from time to time ao- 
cruing due on each prior incumbrance as and when it becomes due, and will, 
at the proper time, discharge the principal money due on such prior in- 
cumljrance. 

Nothing in clause (c), or in clause (»i), so far as it relates to the payment 
of future rent, applies in the case of an usufructuary mortgage* 

’J'he benefit of the contracts mentioned in this section shall be annexed 
to and shall go with the interest of the mortgagee as such, and may be en- 
forced by every person in Whom that interest is for the whole or any part 
thereof from time to time vested. 
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' 66 A moi'tffagov in possession of the mortgaged property is not liable 

' Waste by niorte»gonnpo«. to the mortgagee for allowing the property tjj de* 
session. terioratej but he must not commit any act which 

is destructive or permanently injurious thereto, if the security is insufficient 

■or will be rendered insufficient by such act. , . , . c v • 

Explanation.— A security is insufficient within the meaning of this sec- 
tion unless the value of the mortgaged property exceeds by one-third, or, if 
consisting of buildings, exceeds by one-half, the amount for the time being 
due on the mortgage. 

Eighta and Liabilities iif Mortgagee, 


67. In the absence of a contract to the contrary, the mortgagee has, at 
any time after the mortgage-money has become 
Bight to foreclosure or sale, pg^yj^yg ^o him, and before a decree has been made 

for the redemption of the mortgaged property', or the mortgage-money has 
been paid or deposited as hereinafter provided, o right to obtain from the 
Court an order that the mortgagor shall bo absolutely debarred of his right 
to redeem the property, or an order that the property be sold. 

A suit to obtain an order tliat a mortgagor shall be absolutely debarred 
of his right to redeem the mortgaged property is called a suit for foreclosure. 

Nothing in this section sliall be deemed — 

(a) to authorize a simple mortgagee as such to institute a suit for fore- 
closure, or an usufructuary mortgagee as such to institute a suit for foreclo- 
sure or sale, or a mortgagee by conditional sale as such to institute a suit for 
sale ; or 

(b) to authorize a mortgagor who holds the mortgogee’s rights ns his 
trustee or legal representative, and who may sue for a sale of the property, 
to institute a suit for foreclosure ; or 

(c) to authorize the mortgagee of a railway, canal, or other work, in the 
maintenance of which the public are interested, to institute a suit for fore- 
closure or sale ; or 

(c?) to authorize a person interested in part only of the mortgage-money 
to institute a suit relating only to a corresponding part of the mortgaged 
property, unless the mortgagees have, with the consent of the mortgagor, 
served their interests under tlie mortgage. 

Right to sue for mortgage- 68- The mortgagee has a right to sue the 

mortgagor for tlie mortgage-money in the following 
cases only — 

{a) where the mortgagor binds himself to repay the same : 

(6) where the mortgagee is deprived of the whole or part of his security 
by or in consequence of the wrongful act or default of the mortgagor ; 

(c) where, the mortgagee being entitled to possession of tlie property, 
the mortgagor fails to deliver the same to him, or to secure the possession 
thereof to him without disturbance by the mortgagor or any other person. 

where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wliolly or partial Ir 
destroyed, or the security is rendered insufficient as deBned in section sixty- 
SIX, the mortgagee may require the mortgagor to give him, within a reason- 
able time, another sufficient security for his debt, and, if the mortgagor fails 
so to do, may sue him for the mortgage-money. 

69. A power conferred by the mortgage-deed on the mortgagee, or on 
Power of sale when valid. person on his behalf, to sell or concur in sell- 

ing, in default of payment of the mortgage-money, 
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the mortgaged property, or any part thereof, without the intervention of the 
Court, is valid in the following cases “ and in no others (namely) — 

(а) where the mortgage is an English mortgage, and neither the mort- 
gagor nor the mortgagee is a Hindu, Muhammadan, or Buddhist, “or a mem- 
ber of any other race, sect, tribe, or class from time to time specihed in 
this behalf by the Local Government, with the previous sanction of the Go- 
vernor-General in Council, in the local official Gazette ; 

(б) where the mortgagee is the Secretary of State for India in Council y 

(c) where the mortgaged property or any part thereof is situate within 

the towns of Calcutta, Madras, BomVjay, Kardchi, or Rangoon. 

• But no such power shall be exercised unless and until — 

(1) notice in writing requiring payment of the principal money has been 
served on the mortgagor, or on one of several mortgagors, and default has 
been made in payment of the principal money, or of part thereof, for three 
months after such service ; or 

(2) some interest under the mortgage amounting at least to five hundred 
rupees is in arrear and unpaid for three months after becoming due. 

When a sale has been made in professed exercise of such a power, tHe- 
title of the purchaser shall not be impeachable on the ground that no case- 
had arisen to authorize the sale, or that due notice was not given, or that the- 
power was otherwise improperly or irregularly exercised ; but any person 
damnified by an unauthorized, or improper, or irregular exercise of the power^ 
shall have his remedy in damages against the person exercising the power. “ 

The money which is received by the mortgagee, arising from the sale,, 
after discharge of prior incumbrances (if any), to which the sale is not made- 
subject, or after payment into Court, under section fifty-seven of a sum to- 
meet any prior incumbrance, shall, in the absence of a contract to the con- 
trary, be held by him in trust to be applied by him, first, in payment of all 
costs, charges, and expenses properly incurred by him as incident to the sale 
or any attempted sale ; and, secondly, in discharge of the mortgage-ujoney 
and costs and other money (if any) due under the mortgage ; and the residue 
of the money so received shall be paid to the person entitled to the mort- 
gaged property or authorized to give receipts for the proceeds of the sale 
thereof. 

Hothing in the former part of this section applies to powers conferred 
before this Act comes into force. 

The powers and provisions contained in sections six to nineteen (both 
inclusive) of the Trustees’ and Mortgagees’ Powers Act, 1866, shall be deemed 
to apply to English mortgages wherever in British India the mortgaged pro- 
.perty may be situate, when neither the mortgagor nor the mortgagee is a 
Hindu, Muhammadam, or Buddhist, “ or a member of any other race, sect, 
tribe, or class from time to time specified in this behalf by the^ Local Govern- 
ment, with the previous sanction of the Governor-General in Council, iu 
the local official Gazette.” 


70. If, after the date of a mortgage, any accession is made to the mort- 

Accession to mortgaged gaged property, the 
property. a contract to the contrary, shall, for the purposes 

of the security, .be entitled to such accession. 


Illustrations. 

(«.) A mortgages to B a certain field bordering on a river. The field is increased 
by alluvion. For the purposes of his security, B is entitled to the increase. 

• The words quoted have been iusertod by Act 111. o£ 1886, s. 6. 
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(b.) A mortgages a certain plot of hiiilding laiul to B. and afforwavds orocfs n 
house on the plot. For the purposes of bis security, B is entitled to the house as 
well ns the plot. 

71. When the mortgaged property is a lease for a term of yiiars, and 
the mortgagor obtains a renewal of the lease, the 
Eenewal of mortgaged lease, j,, ^hg absence of a contract to the con- 

trary, shall, for the purposes of the security, bo entitled to the new lease. 

/ 72. When, during the continuance of the mortgage, the mortgagiie taice.s 

Eights of mortgagee in possession of the mortgaged property, he may 
poasesaion. spend such money ns is necessary — 

(o) for the due management of the property and the collection of the 
rents and profits thereof ; 

(6) for its preservation from destruction, forfeiture, or sale ; 

(c) for supporting the mortgagor's title to tht: properly ; 

(o?) for making his own title thereto good against the mortgagor ; and, 
(e) when the mortgaged property is a renewable leasehold, for the 
renewal of the lease ; 

and may, in the absence of a contract to the contrary, add such money 
to the principal money, at the rate of interest payable on the principal, and 
where no such rate is fixed, at the rate of nine per cent, per annum. 

Where the property is by its nature insurablo, the mortgagee may also, 
in the absence of a contract to the contrary, insure and keep insured against 
loss or damage by fire the whole or any part of such pro}>i'rty : and the pre- 
miums paid for any such insurance shall be a charge on the mortgaged pro- 
perty, in addition to the principal money, with the same priority and with 
interest at the same rate. But the amount of such insurance shall not 
exceed the amount specified in this behalf in the mortgage-deed or (if no such 
amount is therein specified) two-thirds of the amount that would be re<£uirod 
in case of total destruction to reinstate the property insured. 

Nothing in this section shall be deennjd to authorize the mortgagee to 
insure when an insurance of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is hereliy authorized to insure.. 

73' Where mortgaged property is sold tlirongh failure to pay arrear.s 
Charge on proceeds of revenue or rent duo in respect thereof, the 

revenue-sale. mortgagee has a charge on the surplus (if any) of 

the proceeds, after payment thereout of the said arrears, for the amount 
rein.aining due on the mortgage, unless the sale has been occasioned by some 
default on his part. 

74. Any second or other subsequent mortgagee may, at any time after 

Right of subsequent mort- amount due on the ne.xt prior mortgage has 

gagee to pay off prior mort- become payable, tender such amount to the next 

prior mortgagee, and such mortgagee is bound to 
accept such tender and to give a receipt for such amount ; and (sub)ect to 
the provisions of the law for tho time being in force regulating the registra- 
tion of documents) the subsequent mortgagee shall, on obtaining .such reciMpt, 
acquire, in respect of the property, all the rights and powers of tho mort- 
gagee, as such, to whom he lias made such tender. 

75. Every second or other subsequent mortgagee has, so far ns regards 
Rights of luesno luortgngoe redemption, foreclosure, and sale of tho mortgaged 

KSgoS" property, the same rights against tho prior morb- 

gS'g®® or mortgagees as his mortgagor has against 

auent^movtMaL®^l^f^ or mortgagees, and the same rights against the subse- 
quent moitgagees (if any) as he has against his mortgagor. 
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T.inliililtas of niortgngoo in 76. When, clul'iiig tlin coul.uuianofi of tlin 

|M.sHosii<>n. luortgagp, the mortgagee takes possession of tho 

mortgaged property — 

(a) he must inniinge the property as a person of ordinary prudence 
would manage it if it were his own ; 

(i) he must use liis host endeavours to collect tho rents and profits 
thereof ; 

(c) ho must, in tho absence of a contract to the contrary, out of the 
income of tho property, pay tho Government-rovpnue, all other cliaj-ges of a 
public nature accruing due in respect thereof during such possession, and any 
arrears of rent in default of payment of which the property may be sum- 
marily sold j ‘ 

(tl) he must, in tho absence of a contract to the contrary, make such 
necessary repairs of tho proj^erty as he can pay for out of the rents and 
profits thereof after deducting from such rents and profits the payments 
mentioned in clauso (c) and the interest on the principal money; 

(<?) he must not commit any act which is destructive or permanently 
injurious to the property ; 

{/) where he has insured the whole or any part of the property against 
loss or dninaije by fire, he must, in case of such loss or damage, apply any 
money which he actually receives ujider the policy, or so much thereof as 
may be necessary, in reinstating tho property, or, if tho mortgagor so directs, 
in reduction or discharge of the mortgage-money ; 

(f/) ho must keep clear, full, and accurate, accounts of all sums received 
and spent hy him as mortgagee, and, at any time during the continuance of 
the mortgage, give tho mortgagor, at his request and cost, true copies of such 
accounts and of tho vouchors by which they arc supported ; 

(/i) his receipts frotn tho mortgaged property, or, where such property 
is pcr.sonalIy occupied by him, a fair occupatiou-reut in respect thereof, shall, 
after deduoting the o.xpunses mentioned in clauses (c) and (U), and interest 
thereon, he deliilud against him in reduction of the amount (if any) from 
time to time due to him on account of interest on the mortgage-money, and, 
so far as such receipts e.xcood any interest duo, in reduction or discharge of 
the mortgage-money ; the surplus (if any) sholl bo paid to the mortgagor; 

(i) when tho mortgagor tenders, or deposits in manner bercn'iiafter jjro- 
vided, tho amount for tho time being due on the mortgage, the mortgagee 
must, notwithstanding the provisions in tho other claiKscs of this section, 
account for his gross receipts from the mortgaged property from tho dato of 
Iho tender or from tho earliest time when he could take such amount out of 
Court, as the case may he. 

If the mortgagee fail to perform any of the duties imposed upon him 
Lo.,socc.asionoaby his do- by this section, ho may, when accounts are taken 
fnuJt. in pursuance, of a decree made under tins chapter, 

be debited with tho loss (if any) occasioned hy such failnro. 

77. jSothing in section sovonty-si.x, clauses (i), (t/), (//), and (h), applies 
to cases where there is a contract between the 
Bewi|>ts ill lion of intoro.st. ,„„rtgageo and tho mortgagor that the receipts 

from the mortgaged property shaU, so long ns tlio mortgagee is in possession 
• of tho property, he taken in lieu of interest on the principal money, or in 
Jieu of such interest and defined portions of the principal. 

Priority. 


78 Whero, through the fraud, misrepresentation, or gross neglect of » 
Post, . one, nont of prior prior mortgagee, another person has hoe.. Induced 
morigagoo, to atlvaiico money -on tho soounty oi tuo'iuoit- 
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gaged property, the prior mortgagee shall be postponed to the subsequent 

mortgagee. . , m c c 

79 If a mortgage, made to secure future advances, the performance of 
an engagement, or the balance of a running 
tetot'S whTiSiriB™ aooounl, expresses the ineximun. to he seemed 
is expressed. thereby, a subsequent mortgage of the same pro- 

nertv shall if made with notice of the prior mortgage, be postponed to tlio 
prior mortgage in respect of all advances or debits not exceeding the maxi- 
mum, though made or allowed with notice of the subsequent mortgage. 

Illustration, 

A mortgages Siiltanpur to his bankers, B & Co., to secure the balnnco of liis 
account with them to tlm extent of Rs. 10,000. h then mortgages Sultanpur to C, 
to secure Rs. 10,000, C having notice of the mortgage to B & Co., ami C gives notice 
to B & Co. of the second mortgage. At the dale of the second mortgage, the 
balance due to B & Co. does not exceed Rs. 5,000. B & Co. Biib«cqnently ndvancp to 
A sums making the balance of the account against him exceed the smn of Rs. 10.000. 
B & Co. are entitled, to the extent of Rs. 10,000, to priority over C. 

80. No mortgagee paying off a prior mortgage, whctlier with or ivith- 

out notice of an intermediate mortgage, shall 
Tacking abolisho . thereby acquire any priority in respect of bis 

original security. And, except in the case provided for by section snvputy- 
nine, no mortgagee making a subsequent advance to the mortgagor, wbetber 
with or without notice of an intermediate mortgage, shall thereby acquiro 
any priority in respect of his security for such subsequent advance. 

Marshalling and Contrihntion. 

81. If the owner of two properties mortgages them both to one person, 

,, , and then mortgages one of the properties to an- 

ars a ing secun les. Other person who has not notice of the foriniT 

mortgage, the second mortgagee is, in the absence of a contract to the 
contrary, entitled to have the debt of the first mortgagee satisiicd out of the 
property not mortgaged to the second mortgagee so far as such property will 
extend, but not so as to prejudice the rights of the first mortgagee or of any 
other person having acquired for valuable consideration an interest in either 
property. 

82. Where several properties, whether of one or several owners, are 
Contribution to mortgage* mortgaged to secure one debt, such properties are, 

in the absence of a contract to the contrary, liable 
to contribute rateably to the debt secured by the mortgage, after deducting 
from the value of each property the amount of any other incumbrance to 
which it is subject at the date of the mortgage. 

Where, of two properties belonging to the same owner, one is mortgaged 
to secure one debt, and then both are mortgaged to secure another debt, and 
the former debt is paid out of the former property, each property is, in the 
absence of a contract to the contrary, liable to contribute rateably to the 
latter debt after deducting the amount of the former debt from the value of 
the property out of which it has been paid. 

Nothing in this section applies to a property liable under section eighty- 
one to the claim of the second mortgagee. 

Deposit in Court, 

83. At any time after the principal money has become payable, and 

inonev°due°Qn^mnvf^ a suit for redemption of the mortgaged 

^age. property is barred, the mortgagor, or any other 
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|)BV 80 li entitled to institute such suit, may deposit) in any Oouft in tvliich he 1882. 
might have instituted sUch suit, to the account of the mortgagee, the amount •" — ■*— " 
remaining due on the mortgage. Act 4, 

The Court shall thereupon cause written notice of the deposit to he 
Sight to tnoney deposited serVed on the mortgagee, and the mortgagee, may, 
by mortgagor. on presenting a petition (verified in manner pre- 

scribed by law for the verification of plaints) stating the amount then due on 
the mortgage, and his willingness to accept the money so deposited in full 
discharge of such amount, and on depositing in the same Court the mortgage- 
deed if then in his possession or power, apply, for and receive the money, and 
the mortgage-deed so deposited shall be delivered to' the mortgagor or such 
other person as aforesaid. 

84. When the mortgagor or such other person as aforesaid has tendered 
Cessation of Interest. deposited in Court Under section eighty-three 

the amount remaining due on the mortgage, in- 
terest on the principal money shall cease from the date of the tender, or 
as soon as the mortgagor or such other person as aforesaid has done all that 
has to be done by him to enable the mortgagee to take such amount out of 
Court, as the case may be. 

Nothing in this section or in section eighty-three shall be deemed to 
.deprive the mortgagee of his right to interest when there exists a contract 
that he shall be entitled to resonable notice before payment or tender of 
the mortgage-money. 

Suit'S for Forecloauret Sale, or Redemption. 


85. Subject to the provisions of the Code of Civil Procedure, section 
Parties to suits for fore- 437, all persons having an interest in the property 
closure, sale, and redemption, comprised in a mortgage must be joined as parties 
to any suit under this chapter relating to such mortgage : Provided that 
the plaintiff has notice of such interest. 

Foreclosure and Sale. 


86. In a suit for foreclosure, if the plaintiff succeeds, the Court shall 
, ' make a decree, ordering that an account be taken 

Decree in foreclosuro-suv . -^vhat will be due to the plaintiff for principal 

and interest on the mortgage, and for his costs of the suit (if any) awarded 
to him, on the day next hereinafter referred to, or declaring the amount so 
due at the date of such decree, 

and ordering that, upon the defendant paying to the plaintiff or into 
Court the amount so due, on a day within six months from the date of 
declaring in Court the amount so due, to be fixed by the Court, the plaintiff 
shall deliver up to the .defendant, or to such person as he appoints, all docu- 
ments in bis possession or power relating to the mortgaged property, and 
shall transfer the property to the defendant free from all incumbrances crea,t- 
ed by the plaintiff or any person claiming under him, or, where the plaintiff 
claims by derived title, by those under whom he claims ^ and shall, if neces- 
sary, put the defendant into possession of the property ; but 

that, if the payment is not made on or before the day to be fixed by the 
Court, the defendant shall be absolutely debarred of all right to redeem the 


property. 

87. If payment is made of such amount and of such subsequent costs 
Procedure in case of pay- as are mentioned in section ninety-four, the defend- . 
tnent of amount due, ant aliall (if necessary) ne put into possession o£ 

the mortgaged property. 
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Ordei* absolute for foreclo' 
sure 


citch made, the plaiiitifl may apply to tlie OoUtt 

^ ‘ foi- an order that the defendant and all persona 

claiming through or under him he deharred nhso- 
lutelv of all right to redeem the mortgaged property, and the Court shall 
then pass such order, and may, if necessary, deliver possession of tlie proper- 
ty to the plaintift' : , i i , 

Provided that the Court may, upon good cause shetvn, and upon such 
terms (if any) as it thinks lit, from time to time 
Power to enlarge time. postpone the day appointed for such payment. 

On the passing of an order under the second paragraph of this section 
the debt secured by the mortgage shall he deemed to ho discharged. 

In the Code of Civil Procedure, Schedule IV., Ko, 329, for the Words 
“ Final decree,” the words “ Decree ahsolute” shall he suhstituted. 

88. In a suit for sale, if the plnintill* succeeds, tile Coui't slmll pass n 

decree to the -elVect incMitioned in the first and 
Doerce for sa 0. second paragraphs of section eighty-si.x, and also 

ordering that, in default of the defendant paying, as tliennn numtionnd, the 
mortgaged property, or a sulHcient part thereof, l>e sold, and tlmt the pro- 
ceeds of the sale (after defraying thereout tlie expenses of the sale) he paid 
into Court and applied in payment of ^Yhat is so found due to the plnintifl', 
aud that the balance (if any) be paid to the defmidant or other persons on-- 
titled to receive the same. 

In a suit for foreclosure, if the plaintifl' succeeds, niid the. mortgage is 
Power to decree aalo in fora- i»ot a mortgage by conditional sale, the Court may, 
closure-suit. at the instance of the plaintifl) or of any person 

interested either in the mortgage-money or in die right of redofnptioii, if it 
thinks fit, pass a like decree (in lieu of a decree for foiTclosure' on .sucli term.S 
as it thinks fit, including, if it thinks fit, the deposit in Court of n ronsoimble 
sum, fixed by the Court, to meet the expenses of sale and to .secure the per- 
formance of the terms. 

89- If in any case under section cighty-eiglit the defendant pays to the 
Prooeifurc wlion defendant plaintifl' or into Court on the day fixed ns aforesaid 
jiaya amount dv\e. the amount due under the mortgage, the costs (if 

any) awarded to him and such subsequent costs ns arc mentioned in section 
ninety-four, the defendant shall (if necessary) ho put in possession of the 
mortgaged property ; Imt if .such payment is not so made, the plaintifl' or 
the defendant, as the case may be, may apply to the Court for rtn order 
Oi’dar nhaolnto for sale. absolute for sale of the mortgaged property, and 

the Court shall then pass an order tlmt such pro-- 
perty, or a sufficient part thereof, be sold, and that the proceeds of the sale 
bo dealt with as i.s mentioned in section eighty-eight ; and thereupon the de-- 
fendants nglib to redeem and the security slmll both he extinguished. 

90< When the nett proceeds of any such sale are insufllcient to pay the 
^ *** 'wlaiico due on amount due for the time being on the mortgage, 
f balance is legally recoverable from the de'-' 

fOT such'sum property sold, the Court may pass a decree 

Redemption. 

91, Besides the mortgagor, any of the following persons may redeem, 

tion. 


' may sue for rerden,])- 
(a) 


or institute a suit for redeption of, tlie mortgaged 
property j — 

edemedThavinn”^.^'^^*'*!’^ the interest .sought to he 

/ ‘ o • interest in or charge upon the property j 
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<6) any person having any interest in, or charge upon, the right to 1882, 

redeem the property ; 

. (c) any surety for the payment of the mortgage-debtor any part thereof ; ^ 

{d) the guardian of the property of a minor mortgagor on behalf of such 
minor ; 

(e) the committee or other legal curator of a lunatic or idiot mortgagor 
on behalf of such lunatic or idiot j- 

( / ) the judgment-creditor of the mortgagor, when he has obtained execu- 
tion by attachment of the mortgagor’s interest in the property ; 

{g) a creditor of the mortgagor who has, in a suit for the administration 
of his estate, obtained a decree for sale of the mortgaged property. 

Decree in redemption-suit. ^ redemption, if the plaintiff 

succeeds, the Court shall pass a decree ordering — 
that an account be taken of what will be due to the defendant for the 
mortgage-money and for his costs of the suit (if any) awarded to him, on the 
day next hereinafter referred to, or declaring the amount so due at the date 
of such decree y 

that, upon the plaintiff paying to the defendant or into Court the amount 
so due on a day within six month's from the date of declaring in Court the 
amount so due, to be fixed by the Court, the defendant shall deliver up to 
the plaintiff, or to such person as he appoints, all documents in his possession 
or power relating to the mortgaged property, and shall re-transfer it to the 
plaintifi' free from the mortgage, and from all incumbrances created by the 
defendant or any person claiming under him, or, when the defendant claims 
by derived title, by those under whom he claims, and shall, if necessary, pub 
the plaintiff into possession of the mortgaged property, ; and 

that; if such payment is not made on or before the day to be fixed by 
the Court, the plaintiff shall (unless the mortgage be simple or usufructuary) 
be absolutely debarred of all right to redeem the property, or (unless the 
mortgage be by conditional sale) that the property be sold. 

93. If payment is made of such amount and of such subsequent costs 
■ In case of redemption, pos- as are mentioned in section ninety-four, the plaint- 
session. - iff shall, if necessary, be put into possession of the 

mortgaged property. 

If such payment is not so made the defendant may (unless the mortgage 
In default, foreclosure, or is simple or usufructuary) apply to the Court for 
sale. an order that the plaintiff and all persons claiming 

through or under him be debarred absolutely of all right to reedem, or (unless 
the mortgage is by conditional sale) for an order that the mortgaged pro- 
perty be sold. 

If he applies for the former order, the Court shall pass an order that 
the plaintiff and all persons claiming through or under him be absolutely 
debarred of all right to redeem the mortgaged property, and may, if neces 
sary, deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that 
such property or a sufficient part thereof be sold, and that the proceeds of 
the sale (after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is found due to the defendant, and that the 
balance be paid to the plaintiff or other persons entitled to receive the same. 

On the passing of any order under this section the plaintiff’s right to 
redeem and the security shall, as regards the property affected by the order, 
both be extinguished ; 
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Provide that the Court inay, upon good cause shown, and upon such 
terms (if any) os it think fit, from time to tiinfe 
Power to enlarge time. postpone the day fixed under section ninety-two 

for payment to the defendant. 

94. In finally adjusting the amount to be paid to a mortgagee in case 
Oort. ^ mortsoBM .-b^- of » redemption or n mle by the Court nnder this 
quent to decree. chapter, the Court slmll, unless the conduct of the 

mortgagee has been such as to disentitle him to costs, add to the mortgoge- 
money such costs of suit as have been properly incurred by him since the 
decree for foreclosure, redemption, or sale up to the time of actual payment. 

95 Where one of several mortgagors redeems the mortgaged property, 
ChargoofonoofBoveralco- and obtains possession thereof, ho has a charge on 
mortgagors who redeems. the share of each of the otlicr co-mortgagors in (he 
property for his proportion of the expenses properly incurred in so redeeming 
and obtoining possession. 

SaHe of Properly subject to 2 )rwr Mortgage, 


96. If any property the sale of which is directed under this chapter is 
Sale of property subject to Subject to a prior mortgage, the Court may, with 
prior mortgage. the consent of the prior mortgagee, order that the 

property be sold free from the same, giving to such prior mortgagee the same 
interest in the proceeds of the sale as he had in the property sold. 

, 97. Such proceeds shall he brought into Court 

Apptoh.n,tpr«™d.. appiM UB follows 

first, in payment of all expenses incident to the sale or properly incurred 
in any attempted sale ; 

secondly, if the property has been sold free from any prior mortgage, in 
payment of whatever is due on account of such mortgage j 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale was directed, and of the costs of the suit in 
which the decree directing the sale was made ; 

fourthly, in payment of the principal money due on account of that 
mortgage; and 

lastly, the residue (if any) shall be paid to the person proving himself 
to be interested in the property sold, or, if there he more such persons tlmn 
one, then to such persons according to their respective interests therein or 
upon their joint receipt. 

Nothing in this section or in section ninety-six shall he deemed to aficct 
the powers conferred by section fifty-seven. 


Anomalous Mortgages. 

98. In the case of a mortgage, not being a simple mortgage, a mortgage 

Mortgage not described in conditional sale, an usufructuary mortgage, or 

clauses {b), (c), (d), an English mortgage, or n combination of the fiist 
^ ^ ^ ^ and third, or the second and third, of such forms, 
the rights and liabilities of the parties shall be determined by their contract 
as evidenced in the mortgage-deed, and, so far as such contract does not 
extend, by local usage. 

Attachment of Mortgaged Property, 

99. Where a mortgagee in execution of a decree for the satisfaction of 
Atta^ment of mortgaged any claim, whether arising undfsr the mortgage or 

property. attaches the mortgaged property, he shall not 
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Ic cntitlnl to bring sucli property to solo otherwise than by instituting a 1882. 

Knit uiulor section sixty-sevon, and he may institute such suit notwithstand- 

itig atiything contained in the Code of Civil Procedure, section. 43. 4. 


Charges. 

100. Where iininovo.'iblo property of one person is by act of parties or 
Cimtpei. operation of law made security for the payment of 

money to another, and the transaction does not 
amount to a mortgage, the latter person is said to have a charge on the pro- 
perty ; and all the provisions hereinbefore contained ns to a mortgagor shall, 
so far ns may be, ap])ly to tho owner of such property, and the provisions of 
sections eighty-one and eighty-two' and all tho provisions hereinbefore con- 
tained ns to a mortgagee instituting a suit for the sale of tho mortgaged pro- 
perty shall, ho far ns nmy be, apply to tho person having such charge. 

Kothing ill this section applies to tho charge of a trustee on tho trust- 
property for expenses properly incurrod in the execution of his trust. 


101. Where the owner of a charge or other incumbrance on immoveable 
.... . , . , , property is or becomes absolutely entitled to that 

property, tho charge or incumbrance shall be extin- 
guished, unless ho dcclarc.s, by express words or necessary implication, that 
it shall continue to subsist, or such continuance would be for his benefit. 


Notice and Tender. 

102. Where the person on or to whom any notice or tender is to bo 
Kerricc or tender on or to served or made under this chapter docs not reside 

in tho district in which the mortgaged property or 
some part thereof is situate, service or tender on or to an agent holding a 
general powor-of-attorney from such person or otherwise duly authorized to 
accept such service or tender shall be deemed sullicicnt. 

Where the person or agent on whom such notice should be served can- 
not be found in the said district, or is unkonwn to tho person required to 
serve the notire, the latter person may apply to any Court in which a suit 
niiglit be brought, for redemption of the mortgaged property, and such Court 
shnll direct in what nianner such notice shall be served, and any notice served 
in compliance with such din:ction shall be deemed snflirient. 

Where the person or agent to whom such tender should be made cannot 
be found within the said district, or is unkown to the person desiring to 
make the tender, the latter person may deposit in auch Court ns last afore- 
said the amount sought to be tendered, and such deposit shall have tho effect 
of a tender of such amount. 

103. Where, umlcr the provisions of this chapter, n notice is to be 
Koticc,&c.,toorl..vj.or^on s^TVcd on or by, or a tender or deposit made 

tncom|>ctcnt to coiitrnci. Or accepted or taken out of Court by, any person 
incompe.tent to contract, such notice may be served, or tender or deposit 
made, accepted, or taken by the legal curator of the property of such 
person } but where there is no such curator, and it is requisite or desirnblo 
in the interests of sucii person that a notice should bo served or a tender or 
deposit made under the jirovisions of this chapter, application may be made 
to any Court in wliicli n suit might be brought for tho redemption of the 
mortgage to appoint a guardian ad litem for tho purpose of serving or 
receiving scrvico of such notice, or making or accepting such tender, or 
making or taking out of Court such deposit, and for tho performance ot all 
uoiiscqucutial acts which could or ought to be done by such person if he 
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1889 -^ete competent to contract ; and the provisions of Chapter XXXI. of the 
Code Toivil Procedure shall, so far as may be, apply to such application. 
Act 4, and -to the parties thereto, and to the guardian appointed thereunder. 

104. The High Court may, from time to time, make rules consistent 
■with this Act for carrying out in itself, and in 
Power to make rules, Courts of Civil Judicature subject to its super- 

intendence, the provisions contained in this chapter. 


CHAPTER V. 

Of Leases op Immoveable Property. 

105. A lease of immoveable property is a transfer of a right to enjoy 

such property, made for a certain time, express or 
Lease deSned. implied, or in perpetuity, in consideration of a 

price paid or promised, or of money, a share of crops, service, or any other 
thing of value, to be rendered periodically or on specified occasions to the 
transferor by the transferee, who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is called the, lessee, 

• Lessor, lessee, premium, the price is called the premium, and the money, 
and rent defined. share, service, or other thing to be so rendered, 

is called the rent. 

106. In the absence of a contract or local law or usage to the contrary» 
Duration of certain leases ^ lease of immoveable property for agricultural or 

in absence of written con- manufacturing purposes shall be doomed to be a 
tract or local usage. lease from year to ^’ear, terminable, on tho part of 

either lessor or lessee, by six months’ notice expiring with the end of a year 
of the tenancy j and a lease of immoveable property for any other purpose 
shall be deemed to be a lease from month to month, terminable, on the part 
of either lessor or lessee, by fifteen days’ notice expiring with the end of a 
month of the tenancy. 

Every notice under this section must be in writing, signed by or on 
behalf of the person giving it, and tendered or delivered either personally 
to the party who is intended to be bound by it, or to one of his family or 
servants at his residence, or (if such tender or delivery is not practicable) 
affixed to a conspicuous part of the property. 

107. A lease of immoveabe property from year to year, or for any term 

Leases how made. exceeding one year, or reserving a yearly rent, can 

be made only by a registered instrument. 

All other leases of immoveable pi’operty may be made either by an instru- 
ment or by oral agreement. 

108. In the absence of a contract or local usage to the contrary, the 
Eights and liabilities of lessor and the lessee of immoveable pi’operty, as 

lessor and lessee. against one another respectively, possess the rights 

and are subject, to the liabilities mentioned in the rules next following, or 
such of them as are applicable to the property leased ; 

A, — Rights and Liabilities of the Lessot, 

(a) The lessor is bound to disclo.se to the lessee any material defect in 
ylth reference to its intended use, or of which the former is 
and the latter is not aware, and which the latter could not with ordinary 
care discover : . • > . . . . 
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( 5 ) tlie lessor is bound on the lessee’s request to put him in possession 1882 
of the property ; • 

(c) the lessor shall be deemed to contract -with the lessee that, if the Act'4. 
latter pays the rent reserved by the lease, and performs the contracts bind- 
ing on the lessee, he may hold the property during the time limited by the 

lease without interruption. 

^ The benefit of such contract shall be annexed to, and go with, the lessee’s 
interest as such, and may be enforced by every person in whom that interest 
is for the whole or any part thereof" from time to time vested. 

B. — Rights and Liabilities of the Lessee. 

(d) If, during the continuance of the lease, any accession is made to the 
property, such accession (subject to the law relating to alluvion for the time 
being, in force) shall be deemed to be comprised in the lease ; 

(e) if, by fire, tempest, or flood, or violence of an army or of a mob, or 
other irresistible force, any material part of the property be wholly destroyed 
or rendered substantially and permanently unfit for the purposes for which 
it was let, the lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrongful act or default 
of the lessee, he shall not be entitled to avail himself of the benefit of this 
provision 

(/) if the lessor neglects to make, within a reasonable time after notice, 
any repairs which he is bound to make to the property, the lessee may make 
the same hinself, and deduct the expense of such repairs with interest from 
the rent, or otherwise recover it from the lessor : 

(g) if the lessor neglects to make any payment which he is bound to 
make, and which, if not made by him, is recoverable from the lessee or 
against the property, the lessee may make such payment himself, and deduct 
it with interest from the rent, or otherwise recover it from the lessor : 

(7j) the lessee may remove, at any time during the continuance of the 
lease, all things which he has attached to the earth ; provided he leaves the 
property in the state in which he received it : 

(i) when a lease of uncertain duration determines by any means except 
the fault of the lessee, he or his legal representative is entitled to all the 
crops planted or sown by the lessee and growing upon the property when 
the lease determines, and to free ingress and egress to gather and carry tliem : 

(y) the lessee may transfer absolutely, or by way of mortgage or sub- 
lease, the whole or any part of his interest in the property, and any transferee 
of such interest or part may again transfer it. The lessee shall not, by 
reason only of such transfer, cease to be subject to any of the liabilities 
attaching to the lease : 

Nothing in this clause shall be deemed to authorize a tenant having an 
untransferable right of occupancy, the farmer of an estate in respect of 
which default has been made in paying revenue, or the lessee of an estate 
under the man'agement of a Court of Wards, to assign his interest as such 
tenant, farmer, or lessee : 

(k) the lessee is bound to disclose to the lessor any fact as to the nature 
or extent of the interest which the lessee is about to take, of which the lessee 
is, and the lessor is not, aware, and which materially increases the value of 

such interest ; • j i 

■ (1) the lessee is bound to pay or tender, at the proper time and place, 
the premium or rent to the lessor or his agent in this behalf ; 

(m) the lessee is bound to keep, and on the termination of the lease to 
restore, the property in ns good condition as it was in at tho time when he 
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was put in possession, subject only to the changes caused by reasonable wear 
and tear or irresistible force, and to allow the lessor and his agents, at all 
reasonable times during the terra, to enter upon the property and inspect the 
condition thereof, and give or leave notice of any defect in such condition ; 
and when such defect has been caused by any act or default on the jiavt of 
the lessee, his servants or agents, he is bound to make it good within three 
months after such notice has been given or left : 

(«) if the lessee becomes aware of any. proceeding to recover the pro- 
perty' or any part thereof, or of any encroachment made upon, or any inter- 
ference with, the lessor’s rights concerning such property, he is bound to give, 
with reasonable diligence, notice thereof to the lessor : 

(o) the lessee may use the property and is products (if any) as a person 
of ordinary prudence would use them if they were his own j but ho must not 
use, or permit another to use, the property for a purpose other than that for 
which it was leased, or fell timber, pull down or damage buildings, work 
mines or quarries not open when the lease was granted, or commit any other 
act which is destructive or permanently injurious thereto : 

(p) he must not, without the lessor’s consent, erect on the property any 
permanent structure, except for agricultural purposes : 

(q) on the determination of the lease, the lessee is bound to put the lessor 
into possession of the property. 


109. If the lessor transfers the property leased, or any part thereof, or 
, any part of his interest therein, the transferee, in 
E,ght.oIlo»<,r.ton,f.n». Silence „t a contmet to tho contrary, shnll 

possess all the rights, and, if the lessee so elects, be subject to ail the liabili- 
ties of the lessor as to the property or part transferred so long as he is tho 
owner of it j but the lessor shall not, by reason only of such transfer, ceaso 
to be subject to any of the liabilities imposed upon him by the lease, unless 
the lessee elects to treat the transferee as the person liable to him ; 


Provided that the transferee is not entitled to arrears of rent due before 
the transfer, and that, if the lessee, not having reason to bclievo that such 
transfer has been made, pays rent to the lessor, the lessee shall not be liable 
to pay such rent over again to the transferee. 

The lessor, the transferee, and the lessee, may determine what proportion 
of the premium or rent reserved by tho lease is payable in respect of the 
part so transferred, and, in case they disagree, such determination may he 
made by any Court having jurisdiction to entertain a suit for the possession 
of the property leased. 


110. Where the time limited by a lease of immoveable property is ex- 
Exclusion of day on which pressed as commencing from a particular da\\ in 
tom commences. computing that time such day shall be excluded. 

Where no day of commencement is named, the time so limited begins from 
the making of the lease. ® 

Where the time so limited is a year or a number of years, in tho absence 
Duration of lease for a year. express agreement to the contrary, tJie lease 

1 1 durihg the whole anniversary of the day 

from which such time commences. ^ ^ 


Where the time so limited is expressed to be terminable before its ex- 
Option to determine lease, pn’ation, and the lease omits to mention at whose 
lessor, shall have such optff terminable, the lessee, and not the 
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Determination of lease. Ill* A lease of immoveable property deter* 1882 

mines — ^ 

ip) l>y efflux of the time limited thereby ; Act 4, 

ipj where such timb is limited conditionally on the happening of some 
event — by the happening of such event : 

(c) where the interest of the lessor in the property terminates on, or his 

power to dispose of the same extends only to, the happening of any event 

by the happening of such event : 

{d) in case the interests of the lessee and the lessor in the whole of the 
property become vested at the same time in one person in the same right : 

ip) hy express surrender ; that is to say, in case the lessee yields up hia 
interest under the lease to the lessor, by mutual agreement between them : 

(/) implied surrender; 

iff) forfeiture j that is to say, (1) in ease the lessee breaks an express 
condition which provides that, on breach thereof, the lessor may re-enter, or 
the lease shall become void j or (2) in case the lessee renounces his character 
us such by setting up a title in a third person or by claiming title in himself ; 
and in either case the lessor or his transferee does some act showing his in- 
tention to determine the lease : 

(A) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one party to the other. 

Illustration to clause (f). 


A le.ssee accepts from his lessor a new lease of the property leased, to taka 
effect during the continuance of the existing lease. This is un implied surrender of 
lijc former lease, and such lease determines thereupon. . 


112* A forfeiture under section one hundred and eleven, clause f^), 
« , » -i is waived by ’acceptance of rent Avliich has become 

\taivoro oreiuro. since the forfeiture, or by distress for such 

rent, or by any other act on the part of the lessor showing an intention to 
treat the lease as subsisting ; 

Provided that the lessor is aware that the forfeiture has been incurred : 

Provided also that, Avliere rqnt is accepted after the institution of a suit 
to ciect the lessee on the ground of forfeiture, such acceptance is not a waiver. 


113* A notice given under section one hundred and eleven, clause (7t), 
is waived, with the express or implied consent of 
Waiver of notice to quit. person to whom it is given, by any act on the 

part of the person giving it showing an intention to treat the lease as sub- 
sisting 

Illustrations, 


(a.) A, the lessor, gives B, the lessee, notice to quit the property leased. The 
notice expires. B tenders, and A accepts, rent which has become due in respect of 
the property since the expiration of the notice. The notice is waived. 

(h.) A, the lessor, gives B, the lessee, notice to quit the property leased. The 
' notice e.\pires, and B reinnina in possession. A gives to B as lessee a second notice 
to quit. The first notice is waived. 

114, Where a lease of immoveable property has determined by forfeiture 
Relief acainst forfeiture for for non-payment of rent, and the lessor sues to 
non-i>ayw)e«t of rent. ^6ct the lessee^ if| at 'the bearing of the suit, the 

lessee 'pays or tenders to the lessor the rent in arreaf, together with interest 
thereon and his full costs of the suit, or gives such security as the Court 
thinks sufficient for making such payment within fifteen days, the Court may, 
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in lieu of maldng a decree for ejectment, pass an relieving the lessee 

against the forfeiture ; and thereupon the lessee shall hold the property leased 
as if the forfeiture had not occurred. 

115 The surrender, express or implied, of a lease of iinmoveahle pro- 

Effoct of am-vendcr and perty does not prejudice an undcr-leasc oUhc pro- 
forfeiture on nndev-leases. perty ov any part thereof previously gi anted iiy 
the lessee, on terms and conditions substantially the same (except as regards 
the araouirt of rent) as those of the original lease ; but, unless the surrender 
is made for the purpose of obtaining a new lease, the rent payable by, and 
the contracts binding on, the under-lessee shall bo respectively payable to and 
enforceable by the lessor. 

The forfeiture of such a lease annuls all such under-leases, oxcopb where 
such forfeiture has been procured by the lessor in fraud of the undordcssecs, 
or relief against the forfeiture is granted under section one hundred and 
fourteen. 

116. If a lessee or under-lessee of propert}' remains in possession thereof 
vir * I, after the determination of the lease granted to the 

lessee, and the lessor or his legal ropresentativo 
accepts I’ent from the lessee or under-lessee, or otherwise assents to his con- 
tinuing in possession, the lease is, in the absence of an agreement to tlio con- 
trary, renewed from year to year, or from month to month, according to the 
purpose for which the property is leased, as specified in section one hundred 
and six. 

IHusfrations. 


(a.) A lots a house to B for five years. B underlets the house to C at a monthly 
rent of Ils. 100. The five years expire, but C continues in possession of the house, and 
pays the rent to A. C’s lease is renewed from month to month. 

(b.) A lets a farm to B for the life of C. C dies, but B continues in possession with 
A’s assent. B’s lease is renewed from year to year. 

117. None of the provisions of this chapter apply to leases for agricul- 
Exoniiitioii of lenses for tural purposes, e.vcept in so far as tho Local Go- 
agi'iuulturai purposes. verument, witli the previous sanction of the Gover- 

nor-General in Council, may, by notification published in the local official 
Gazette, declare all or any of such provisions to be so applicable, together 
with, or subject to, those of the local law (if any) for the time being in force. 

Such notification shall not take efiect until tho expiry of six months 
from the date of its publication. 


CHAPTER VI. 

Of Exohat^gbs, 

118. When two persons mutually ti’ansfer the ownership of one thing 
'Exchange” defined. ownership of another, neither thing or both 

things being money only, the transaction is called 

. ^ transfer of property in completion of an exchange can be made only 

m manner provided for the transfer of such property by sale. 

absence of a contract to the contrary, the party deprived' 

he has received in 

the otheTnartv defect in the title of 

the thing transferred by\1m. ^ compensation or to the return of 


an “ exchange.” 
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120. Save as otherwise provided in this chapter, each party has the 
Rights and liabilities of rights and is subject to the liabilities of a seller 
' as to that which he gives, and has the rights and 
is subject to the liabilities of a buyer as to that which he takes. 

Exchange of money.' , 121. On an exchange of money, each party 

thereby warrants the genuineness of the money 
given % him. 


CHAPTER VII, 

Op Gifts. 

122. “ Gift” is the transfer of certain existing moveable or immoveable 

“ Gift” defined. property made voluntarily and without considera- 

tion, by one person, called the don or, to another, 

called the donee , and accepted by or on behalf of the donee. 

Acceptance when to be . Such acceptance must be made during the life- 
made. time of the donor and while he is still capable of 

giving. 

If the donee dies before acceptance, the gift is void. 

123. For the purpose of making a gift of immoveable property, the 
Transfer how effected. transfer must be effected by a rostered instru- 
ment signed by or on behalf of the donor, and at- 
tested by at least two witnesses. 

For the purpose of making a gift of moveable property, the transfer may 
be- effected either by a registered instrument signed as aforesaid or by 
delivery. 

Such delivery may be made in the same way as goods sold may be 
delivered. 

Gift to existing and future 124. A gift comprising both existing and fu- v 
property. ture property is void as to the latter. 

125. A gift of a thing to two or more donees, of whom one does not 
Gift to several, of whom one accept it, IS void as to the interest which he would 

does not accept. have taken had he accepted. 

126. The donor and donee may agree that, on the happening of any 
When gift may be suspend- specified event which does not depend on the will 

ed or revoked. of the donor, a gift shall be suspended or revoked ; 

but a gift which the parties agree shall be revocable wholly or in part at the 
mere will of the donor is void wholly or in part, as the case may be. 

A gift may also be revoked in any of the cases (save want or failure of 
consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights of 
-transferees for consideration without notice. 

Illustrations. 

(a.) A gives a field to B, reserving to himself, with B’s assent, the right to take 
back the field in case B and his descendants die before At B dies without descend- 
ants in A’b lifetime. A may take back the field. 

(b.) A gives a lakh of rupees to B, reserving to himself, with B's assent, the 
right to take back at pleasure Rs. 10,000 out of the lakh. The gift holds good as to 
■ Eb. 90,000, but is void as to Rs. 10,000, which continue to belong to A. 

0 0 M— 73 
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■ 127. Where a gift is m the form of a single transfer to the same per- 
son of several things of which one is, and the 
Onerous gifts. others aro not, burdened by an obligation, the 

donee can take nothing by tho gift unless he accepts it fully. 

Where a gift is in the form of two' or more separate and independent 
transfers to the same person of several things, the donee is at liberty to 
accept one of them and refuse tho others, although the former may bo 
beneficial and the latter onerous. 

A donee not competent to continct, and accepting property burdened by 
Onerous gift to disqualified any obligation, is not bound by his acceptance, 
person. But if, after becoming competent to contract, and 

being aware of the obligation, he retains the property given, ho becomes so 
bound. 

Illustrations. 


(a.) A has shares in X, a prosperous joint-stock company, and also sharcR in Y 
a joint-stock comp.any in difficulties. Heavy calls arc c.Tpected in respect of (he 
shares in Y. A gives B all his shares in joint-stock companies. B refuses to accept 
tho shares in Y. He cannot lake the shares in X. 

(6.) A, having a lease for a term of years of a house at a rent which ho and 
his representatives are bound to pay during the term, and which is more Ihiin the 
house can be let for, gives to B the lease, and also, ns a separate and independent 
transaction, a sum of money. B refuses to accept the lease. He' docs not by this 
refusal forfeit tho money. 


128. Subject to the provisions of section one hundred and twenty-seven, 
. , , where a gift consists of the donor’s whole property, 

mversa onoe. donee is personally liable for all tlio debts duo 

by the donor at the time of the gift to the extent of the property comprised 
therein. 


129. Nothing in this chapter relates to gifts of moveable property made 
Saving of donations mortis in contemplation of death, or shall be deemed to 
causd and Muhammadan law. alject any rule of Muhammadan law, or, save as 
provided by section one hundred and twenty-three, any rule of Hindu or 
Buddhist law. 


CHAPTER VTII. 

Op Traksfers op Actionable Claims. 

130. A claim which the Civil Courts recognise, as affording grounds 
for relief is actionable whether a suit for its en- 
forcement is or is not actually pending or likely 
to become necessarj’. 

of any debt or any beneficial interest in moveable 
property shall have any operation against the debt- 
against the person in whom the property is 

to unlL heis a 

debtor or «Ir*^ ^^’^wise aware of such transfer ; and every dealing by such 
received extirooe’ ^ party to or otherwise aware of, and not having 


Actionable claim. 

131. No transfer 

Transfer of debts. 
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llluatration. 


A owes money to B, who transfers the debt to C 
from A, who, having no notice of the transfer, pave B 
C cannot sue A for the debt! 1 1' o'" "• 


B then demands the debt 
The payment is valid, and' 


132> Every such notice must be in writing signed by the person. making 
Notice to be in writing the transfer, or by his agent duly authorized in 

this behalf. ^ 


133. On receiving such notice, the debtor or person in whom the pro- 
Debtor to give effect to p^rty is vested shall give effect to the transfer, 
transfer. ^ unless where the debtor resides, or the property is 

situate, in a foreign country, and the title of the person in whose favour the 
• transfer is made is not complete according to the law of such country. 


13^ -Where the transferor of a debt warrants the solvency of the 
"Warranty of solvency of debtor, the warranty, in the absence of a contract 
debtor. to the contrary, applies only to his solvency at the 

time of the transfer, and is limited, where the transfer is made for considera* 
tioD, to the amount or value of such consideration. 


136. Where an actionable claim is sold, he against whom it is made is 
Discharge of person against wholly discharged by paying to the buyer the price 
•whom daim is sold. and incidental expenses of the sale, with interest 

bn the price from the day that the buyer paid it. 

Nothing in the former part of this section applies — 

(а) where the sale is made to the co-heir to, or co-proprietor of, the 
claim sold ; 

(б) where it is made to a creditor in payment of what is due to him ; 

(c) where it is made to the possessor of a property subject to the action- 
able claim, 

(<i) where the judgment of a competent Court has been delivered af&rm- 
ing the claim, or where the claim has been made clear by evidence, and is 
ready for judgment. 

136. No Judge, pleader, mukhtar, clerk, bailiff, or other officer connected 
Incapacity of officers con- "with Courts of justice; can buy any actionable 
nected with Courte of justice, claim falling under the jurisdiction of the Court in 
which he exercises his functions. 


137. The person to whom a debt or charge is transferred shall take it 
Liability of transferee of subject to all the liabilities to which the transferor 
debt. was subject in respect thereof at the date of the 

transfer. 


llhiatration. 

A debenture is issued in fraud of n public company to A. A sells and transfers 
the debenture to B, who has no notice of the fraud. The debenture is invalid in the 
hands of B. 

138. When a debt is transferred for tlie purpose of securing an existing 
or future debt, the, debt so transferred, if recovered 
Mortgaged debt. either the transferor or transferee, is applicable, 

first, in payment of the costs of such'recovery j secondly, in or, towards satis- 
faction of the amount for the time being secured by the transfer ; and the 
residue (if any) belongs to the transferor. 

Saving of negotiable instru- • 139- Nothing in this chapter applies to nego- 

ments. tiable instruments. 
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TRANISFEB OF PROPERTY. 
THE SOHEDULE--(a.) Statutes. 


Act 4. 


Year and chapter. 

Subject. 

Extent of repeal. 

27 Hen. VIII., c. 10... 

Uses ••• ••• 

The whole. 

13 hiliz., c. 5 

Fraudulent conveyances 

Tho M'holc. 

27 Hliz., c. 4 ... 

Fraudulent conveyances 

The whole. 

4 Wm. &Mary, C.16. 

Clandestine mortgages 

Tho whole. 


(6.) Acts of the GovERNon-GESEnAL in Council. 


Number and year. 

Subject. 

Extent of repeal. 

IX. of 1842 ... 

Lease and release ... 

The whole. 

XXXI. of 1864 ... 

Modes of conveying land ... 

Section 17. 

XL of 1855 ... 

Mesne profits and improve- 
ments. 

Section 1 ; in tlic title, tho 
words “ to mesne profits 
and,” and in tlie preamble 
“ to limit the liability for 
mesne profits and.” 

XXVII. of 186G ... 

Indian Trustee Act 

Section 31. 

IV. of 1872 ... 

Panjab Laws Act 

So far ns it relates to Ben- 
gal Regulations I. of 1798 
and XVII. of 180G. 

XX. of 1876 ... 

Central Provinces Laws Act... 

- 

So far ns it relates to Ben- 
gal Regulations 1. of 1798 
and XVII. of 180G. 

XVm. of 1876 ... 

Oudh Laws Act ... 

So far ns it relates to Ben- 
gal Regulation XVII. of 
1806. 

I. of 1877 ... 

Specific Relief ... 

In section 35 and 36, tho 
words “in writing." 


(c.) Eegulations. 


Number and year. 

Subject. 

Extent of repeal. 

Bengal Regulation I. 
of 1798. 

Bengal Regulation 
XVIL of 1806. 

Bombay Regulation V. 
of 1827. 

Conditional'sales... 

Redemption ... • 

Aoltnowledgment of debts: In- 
terest: Mortgagees in posses- 
sion. 

The whole Regulation. 

The whole Regulation. 

Section 16. 


[.681 ] 


THE INDIAN TRUSTS ACT, 

NO. II. OF 188% 

Reckived the G.-G.’s Assent on the 13th January 1882. 

An Act to define and amend tJie law relating to Private Trusts and Trustees. 

"Whereas it is expedient to define and amend the law relating to private 
Preamble. trusts and trustees; It is hereby enacted as 

follows : — 


CHAPTER I. 


Preliminary. 

1. This Act may be called “The Indian Trusts Act, 1882;” and 
it shall come into force on the first day of March 


Short title. 
Commencement. 


1882. 


It'extends in the first instance to the territories respectively adminis- 

Local extent Governor of Madras in Council, the 

, _ , ■ Lieutenant-Governors of the North-Western Pro- 

vinces and the Punjab, the Chief Commissioners of Oudh, the Central Pro- 
vinces, Ooorg, and Assam ; and the Local Government may, from time to time, 
by notification in the official Gazette, extend it to any other part of British 
India. Hut nothing herein contained affects the rules of Muhammadan law 
g j as to waqf, or the mutual relations of the mem- 

* bers of an undivided family as determined by any 

customary or personal law, or applies to public' or private religious or chari- 
table endowments, or to trusts to distribute prizes taken in war among the 
captors ; and nothing in the second chapter of this Act applies to trusts 
created before the said day. 

2. The Statute and Acts mentioned in the schedule hereto annexed 
shall, to the extent mentioned in the said schedule, 
be repealed in the territories to which this Act 
for the time being extends. 

is an obligation annexed to the ownership of property, 
and arising out of a confidence reposed in and 
accepted by the owner, or declared and accepted 
by him, for tho benefit of another, or of another 
and the owner : 

the person who reposes or declares the confidence is called the “ author 
of the trust ; ” the person who accepts the con- 
fidence is called the “trustee;” the person forwhose 
benefit the confidence is accepted is called the 
“ beneficiary ; ” the subject-matter of the trust is 
called “ trust-property ” or “ trust-money ; ” the 
“beneficial interest’’ or “interest” of the beneficiary 
is his right against the trustee as owner of the trust-property ; and the 

instrument (if any) by which the trust is declared 
“instrument of trust jg tc instrument of trust : ” 


Bepeal of enactments. 

3. A “ trust ’ 

- Interpretaiion-clauso. 
“trusts;” 


“ author of the trust : " 
“ trustee ; ” 

“ beneficiary 
“trust-property 
“honofioial interest ; ” 


•1882.- 
Act 2. 
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1882. a breach of any duty imposed on a trustee, as such, by any law for the 

time being in force, is called a “breach of 

Act 2. “ breach of trust : " . >» 

and in this Act, unless there be something repugnant in the subject or 
context, “ registered ” means registered uuder the 
“registered £gj. registration of documents for the time 
being in force : a person is said to have “ notice ” of a fact cither when he 

actually knows that fact, or when, but for wilful 
“notice.” , abstention from inquiry or gross negligence, he 

would have known it, or when information of the fact is given to or obtained 
by his agent, under the circumstances mentioned in the Indian Oontract Act, 
Expressions defined in Act 1872, s. 229 j and all expressions used herein, 
•IX. of 1872. and defined in the Indian Contract Act, 1872, 

shall be deemed to have the meanings respectively attributed to them by 
that Act, 


CHAPTER 11. 

Of the Oreatioh op Trusts. 

4. A trust may be created for any lawful purpo.se. The purpose of 

a trust is lawful unless it is (a) forbidden by law, 
Lawfu purpose. ^ nature that, if permitted, it 

would defeat the provisions of any law, or (c) is fraudulent, or {d) involves 
or implies injury to the person or property of another, or (c) the Court 
regards it as immoral or opposed to public policy. 

Every trust of which the purpose is unlawful is void. And where a 
trust is created for two purposes, of which one is lawful and the other unlaw- 
ful, and the two purposes cannot be separated, the -whole trust is void. 

Explanation , — In this section, the expression “ law ” includes, where the 
trust-property is immoveable and situate in a foreign country, the law of 
such country. 

Illustrations. 

(a.) A conveys property to B in trust to apply the profits to the nature of 
female foundlings to be trained up ns prostifuti's. The trust is void. 

_ (6J) A bequeaths property to B in trust to employ it in enrryinsr on n smuggling 
business, and out of the profits thereof to support A’.s children.’ The trust is void. 

(c.) A, while in insolvent circumstances, transfers property to B in trust for A 
during his life, and after his death for B. A is declared an insolvent. The trust for 
A is invalid as against his creditors. 

6. No trust in relation to immoveable property is valid unless declared 
Trust of immoveable pro- by a non-testamentary instrument in writing sign- 

ed by the author of the trust or the trustee and 
registered, or by the will of the author of the trust or of the trustee. 

No trust in relation to moveable' property is valid unless declared as 
Trust of moveable pro- aforesaid, or unless the ownership of the property 

is transferred to the trustee. ' - 

These rules do not apply where they would operate so as to effectuate 
a fraud. 

6. Subject to the provisions of section five, a trust is created when the 
Creation of trust. author of the trust indicates with reasonable cer- 

tainty by any words or acts {a) an intention on his 
par to create thereby a trust, (6) the purpose of the trust, (c) the beneficiary 
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and (<0 the trast-propert}’, and (unless the trust is declared by will, or the author 
of the trust is himself to be the trustee) transfers the trust-property to the trustee. 

Illustrations. 


(a.) A bequeaths certain property to B, “haring the fullest confidence that 
he will dispose of it for the benefit of” G. This creates a trust so far as regards 
A and C. 

(5.) A bequeaths certain property to B, " hoping he will continue it in tho 
family.” This does not create a trust, as the benencinry is not indicated with rea- 
sonable certainty. 

(c) A bequeaths certain pi’Operty to B, requesting him to distribute it amongst 
such members of C’s family as B should think most deserving. This does not 
create a trust, for the beneficiaries are not indicated with reasonable certainty. 

(tZ.) A beqtieaths certain property to B, desiring him to divide the bulk of it 
among C’s children. This does not create a trust, for the trust- property is not indi- 
cated with sufficient certainty. 

(e.) A bequeaths a shop and stock-in-trade to B, on condition that he pays A’a 
debts and a legacy to 0. This is a condition, not a trust for A’s creditors and C. 


Who may create trusts. 7. A trust naay be created — 


(ff) by every person competent to contract, and, 

(6) with the permission of a principal Civil Court of original jurisdiction, by 
or on behalf of a minor ; 

but subject in each case to the law for the time being in force ns to tho circum- 
stances and extent in and to which the author of the trust may dispose of the 
trust-property. 


Subject of trust. 


8. The subject-matter of a trust must be pro- 
perty transferable to the beneficiary. 


It must not be a merely beneficial interest under a subsisting trust. 


Who may be beneficiary. 


9. Every person capable of holding property 
may be a beneficiary. 


A proposed beneficiary may renounce his interest under the trust by 
Disclaimer by beneficiary. disclaimer addressed to the trustee, or by setting 

up with notice of tho trust, a claim inconsistent 
therewith. 


10. Every person capable of holding property may be a trustee j hut 

■nri. u where the trust involves the exercise of discretion, 

Who may be trustee. competent to 

contract. 


No 

trust. 


one bound to accept 


No one is bound to accept a trust. 

A trust is accepted by any words or acts of 
the trustee indicating with reasonable certainty 
such acceptance. 

Instead of accepting a trust, the intended trustee may, within a reason- 
, . able period, disclaim it, and such disclaimer shall 

Disclaimer of trust. trust-property from vesting in him. 

A disclaimer by one of two or more co-trustees vests the trust-property 
in the other or others, and makes him or them sole trustee or trustees from 
the date of the creation of the trust. 


Acceptance of trust. 


Illustrations. 

' (a.) A bequeaths certain property to B and C, his executors, as trustees for D. 
B and C prove A’s will. This is in itself an acceptance of the trust, and B and 0 
hold the property in trust for D. 


1882. 
Act 2. 
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^ A innsfers certaiD propertj’ to B in trust to soli it, and lo of llic 

ovocieVs I’s debVs B accents the trust, and se\h the property. So far ns regards 

B a trust of the proceeds is created for A’s creditor.^. • i i • 

’ (cTk bequeaths a Idkh of rupees to B upon certam trusts, and appoints liim 
bis eSutor. B severs the lakh from the general assets, and appropriates it to tho 
specific purpose. This is an acceptance of the trust. 


CHAPTER III. 

Op the Doties and Liabilities op Thdstees. 

11. The trustee is bound to fulfil the purpose of tho trust, and to obey 

^ . . tho directions of the author of the trust given at 

Trustee to execute trust. creation, e.KCopt as modified by the 

consent of all the beneficiaries being competent to contract. 

Where the beneficiary is incompetent to contract, his consent may, for 
the purposes of this section, be given by a principal Civil Court of original 
jurisdiction. 

Nothing ill this section shall be deemed to require a trustee to obey any 
direction -when to do so would be impracticable, illegal, or manifestly injuri- 
ous to the beneficiaries. 

axploimtion . — Unless a contrary intention be expressed, the purpose of 
a trust for the payment of debts shall bo deemed to bo (a) to pay only the 
debts of the author of the trust existing and recoverable at the date of tho 
instrument of trust, or, when such instrument is a will, at tho date of his 
death, and (6) in the case of debts not bearing interest, to make such pay- 
ment without interest. 

Illustrations. 

(a.) A, a trustee, is simply authorized to sell certain land by public auction. 
He cannot sell the laud by private contract. 

(6.) A, a trustee of certain land for X, Y, and Z, is antborized to sell the land 
to B for a specified sura. X, Y, and Z, being competent to contract, consent that 
A raa)'- sell the land to G for a less sum. A may sell the land accordingly. 

(c.) A, a trustee for B and her children, is dircclod by tho nnthor of tlie trust to 
lend, on B’a request, trust-property to B’s husband, C, on the security of his bond. 
C becomes insolvent, and B requests A to inako the loan. A may refuse to make it. 

12. A trustee is bound to acquaint himself, as sootr as possible, with 
Trustee to inform himself the nature and circumstances of the trust-property, 

of state of trust-property. to obtain, where necessary, a transfer of the trust- 
property to himself ; and (subject to the provisions of the instrument of trust) 
to get in trust-moneys invested on insulficicnt or hazardous security. 


Illustrations. 


(a.) Tho trust-property is a debt outstanding on personal security. The instru- 
ment of trust gives the trustee no discretionary power to leave the debt so out- 
standing. The trustee’s duty is to recover tho debt without nnnoccssary delay. 

(^;) The trust-property is money iii the hands of one of two co-trnsiccs. No 
uiscretionary power is given by the instrument of trust. The other co-trustcc must 
not allow the former to retain the money fora longer period than the circumstances 
of tlie case required. 


13. A trustee is bound to maintain and defend all such suits, and (sub- 
Trustee to protect title to ject to the provisions of the instrument of trust) 
y* to take such other steps as, regard being had to 

the nature and amount or value of the trust-property, may bo reasonably rc- 

t^rS the trust-property and the assertion or protec- 
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Illustration. 

• n ti'ust-propej'ty is immoveabie property wbicJj l)as been g-ivon to the author 
of the trust by an unregistered instrument. Subject to the provisions of the Indian 
Registration Act. 18i7, tlie trustee’s, duty is to cause the instrument to be registered. 

14. The trustee must not, for himself or another, set-up or aid any title 

Trustee not to set-up title to the trust-property adverse to the interest of the 
adverse to beneficiary. beneficiary. 

16. A trustee is bound to deal with the trust property as carefully as a 

Care required from trustee ordinary prudence would deal with such 

property if it were his own ; and, in the absence 
of a contract to the contrary, a trustee so dealing is not responsible for the 
loss, destruction, or deterioration of the trust-property. 

' Illustrations. 

■ (a.) living in Calcutta, is a trustee for B, living in Bombay. A remits trust- 

funds to B by bills drawn by a person of undoubted credit in favour of the trustee 
as such, and payable at Bombay. The bills are dishonoured. A is not bound (o 
make good the loss. 

(ii.) A, a trustee of leasehold property, directs the tenant to pay the rents on 
account of the trust to a banker, B, then in credit. The rents are accordingly paid 
to B, and A leaves the money with B only till wanted. Before the money is drawn 
put, B becomes insolvent. A, having had no reason to believe that B was in 
insolvent circumstances, is not bound to make good the loss. 

(c.) A, a trustee of two debts for B, releases one, and compounds the other, in 
good faith, and reasonably believing tliat it is for B’s interest to do so. A is not 
bound to make good any loss caused thereby to B. 

(d.) A, a trustee directed to sell the trust-property by auction, sells the same, 
but does not advertise the sale, and otherwise fails in reasonable diligence in inviting 
competition. A is bound to make good the loss caused thereby to the beneficiary. 

(e.) A, a trustee for B, in execution of his trust, sells the trust-property, but 
'from want of due diligence on his part fails to receive part of the purchase-money. 
A is bound to make good the loss thereby caused to B. 

(/. ) A, a trustee for B of a policy of insurance, lias funds in hand for payment 
of the premiums. A neglects to pay the premiums, and the policy is consequently 
forfeited. A is bound to make good the loss to B. ^ 

(y.) A bequeaths certain moueys to B and G as trustees, and authorizes them to 
continue trust-moneys upon the personal security of a certain firm in wliicli A liad 
himself invested them. A dies, and a change takes place in the firm. B and C 
must not permit the moneys to remain upon the personal security of tlie new firm. 

(7i.) A, a trustee for B, allows the trust to be executed solely by his co-trustee, 
0. 0 misapplies the ti'ust-properiy. A is personally answerable for the loss result- 
ing to B. 

16: Where the trust is created for the benefit of several persons in 
Conyeraion of perishable succession, and the trust-property is of a wasting 
property. nature or a future or reversionary interest, tlie 

trustee is bound, unless an intention to the contrary may be inferred from 
the instrument of trust, to convert the property into property of a perma- 
nent and immediately profitable character. 

Illustrations. 


(a.) -A bequeaths to B all liis property in trust for C during his life, and on his 
death for'D, and on D’s death for E. A’s property consists of three leaseliold 
houses, and there is oothing in A's will to show that he intended the houses to bo 
enjoyed' in specie.. B should sell the houses, and invest the proceeds m accordanco 

(d.) A bequeaths to B his three leasehold bouses in Calcutta and all the turni- 
ture therein in trust for C during his life, and on his death for D, and on D s death 
for E. Here an intention that the houses and furniture should bo enjoyed in specie 
appears clearly, and B should not sell them. 


1882. 
Act 2. 
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17 Where there are more beneficiaries than one, the trustee is bound 
. ' / . to be impartial, and must not execute the trust for 

Trustee to be impartial. advantage of one at the expense of another. 

Where the trustee has a discretionary power, nothing in this section 
shall be deemed to authorize the Court to control the excrciso reasonably 
and in good faith of such discretion. 

Jllustraiion. 


A. a trasteo for B, C, and D, is empowered to choose between severnl specified 
modes of investing the trust-property. A in good fnith chooses one of these 
modes. The Court will not interfere, although the result of the choice may bo 
to vary the relative rights of B, 0, and D. 

18. Where the trust is created for the benefit of severnl persons in 

succession, and one of them is in possession of the 
Trustee to prevent was e. trust-property, if he commits, or threatens to com- 
mit, any act which is destructive or permanently injurious thereto, the 
trustee is bound to take measures to prevent such act. 

19. A trustee is bound (a) to keep clear and accurate accounts of the 

and lafa™ati.n. t^t-proporty, and (4), at all rcasonabla timaa, at 
the request ot the beneficiary, to furnish hiiii with 
full and accurate information as to the amount and state of the trust- 
property. 


20. Where the trust-property consists of money, and cannot be applied 
Investment of trust-money. i»’uiediately or at an early date to the purposes of 

the trust, the trustee is bound (subject to any 
direction contained in the instrument of trust) to invest the money on tho 
following securities, and on no others ; — 

(а) in promissory notes, debentures, stock, or other securities of the 
Government of India, or of the United Kingdom of Great Britain and 
Ireland ; 

(б) in bonds, debentures, and annuities charged by the Imperial Parlia- 
ment on the revenues of India j ■ 

(c) in stock or debentures of, or shares in. Railway or other Companies, 
the interest whereon shall have been guaranteed by the Secretary of State 
for India in Council ; 

{d) in debentures or other secui'ities for money Issued by, or on behalf 
of, any municipal body under the authority of any Act of a legislature es- 
tablished in British India j 

■p u mortgage of immoveable property situate in British India : 

^ovided that the property is not a leasehold for a term of years, and that 
the value of the property exceeds by one-third, or, if consisting of buildings, 
exceeds by one-half, the mortgage-money ; or 

other security expressly authorized by the instrument of 
i^'^th* °b vvhich the High Court may, from time to time, prescribe 


where there is a person competent to contract, an 
nr for o P°®®®ssion to receive the income of the trust-property for his lif< 
fprroH g’^®hter estate, no investment on any security mentioned or r( 
writing (d), (e), and (/), shall be made without his consent i 


0 ing in section twenty shall apply to investments made before 

comos iiito forco, or shall be deemed to 
XXVI. of 1871. P^’oolnde an investment on a mortgage of immove- 

able property already pledged as security, for an 
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advance under the Land Improvement Act, 1871, or, in case the trust-money 

does not exceed three thousand rupees, a dmosit 
thereof in a Government Savings Bank. 

22. Where a trustee directed to sell within a specified time extends 
Ball <”'’“‘6(1 to ' such time, the burden of proving, as between him- 

T beneficiary, that thriatter is not pre- 

judiced by the extension, lies upon the trustee, unless the extension has been 
authorised by a principal OivU Court of original jurisdiction. 


1882 . 


Act 2. 


Illustration. 

_ A bequeaths property to B, directing him, with all convenient speed and with- 
in live years, to sell it, and apply the proceeds for the benefit of 0. In the oxer- 
cise of reasonable tiiacretion, B postpones the sale for six years. The sale is not there- 
by reDdered invalid, but 0, alleging that he has been injured by tire postponement, 
institutes a suit against B to obtain compensation. In such suit the burden of prov- 
ing that 0 has not been injured lies on B. 

23. Where the trustee commits a breach of trust, he is liable to make 
Liability for broach of trust, which the trust-property, or the. 

beneficiary has thereby sustained, unlessjthe bene- 
ficiary has^ by fraud induced the trustee to commit the breach, odithe bene- 
ficiary, being competent to contract, has himself, without coercion or undue 
influence having been brought to bear on him, concurred in the breach, or 
subsequently acquiesced therein, with full knowledge of the facts of the case 
and of his rights as against the trustee. 

A trustee committing a breach of trust is not liable to pay interest except 
in the following cases : — 

(а) where he has actually received interest ; 

(б) where the breach consists in unreasonable delay in paying trust- 
money to the beneficiary ; 

(c) where the trustee ought to have received interest, but has not 

done so : . 

(d) where he may be fairly presumed to have received interest. 

He is liable, in case (a), to account for the interest actually received, 
and, in cases (6), (c), and (ci), to account for simple interest at the rate of six 
per cent, per annum, unless the Court otherwise directs. 

(e) Where the breach consists in failure to invest trust-money and to 
accumulate the interest or dividends thereon, he is liable to account for com- 
pound interest (with half-yearly rests) at the same rate. 

(/) Where the breach consists in the employment of trust-property or 
the proceeds thereof in trade or business, he is liable to account, at the op- 
tion of the beneficiary, either for compound interest (with half-yearly rests) at 
the same rate, or for the nett profits made by such employment. 


Illustrations. 

(a ) A trustee improperly leaves trust-property outstanding, and it is conse- 
- qiienily lost : he is liable to make good the property lost, but he is not liable to pay 

interest tU ^ house to B in trust to sell it and pay the proceeds to C. B 

nedecte to aell the house for a great length of time, whereby the house is deterio- 
rated, and its inarket-price falls, B is answerable to 0 for the loss. 

- fc.) A trustee is guilty of unreasonable delay in mvestmg trust^oney in ac- 
cordance with section twenty, or in paying it to the beneficiary. The trustee is 
liable to' pay interest thereon for the period of the delay. 

' rd.) tL duty of the trustee is to invest trust-inooey- m any of the securities 

mentioned in section twenty, clause (a), (i), (c)» or doing, he 
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the investment slioulii Imve been made, and the intermediate dividends and interest 

theieom jngt,.„,„ent of trust directs the trustee to invest trust-money either in 
any of such securities or on mortgage of immoveable property. The trustee does 
neither. He is liable for the principal money and interest. 

( f) The instrument of trust directs the trustee to invest trust-money in any of 
such securities, and to accuimihitc the dividends thereon. The trustee disregards 
the direction. He is liable, at the option of the beneficiary, to be charged either 
with the amount of the principal money and compound interest, or with the amount 
of such securities as he might have purchased with the trust-money when the invest- 
ment should have been made, together with the amount of the accuiiiulation which 
would have arisen from a proper investment of the intermediate dividends. 

(ff.) Trust-property is invested in one of the securities mentioned in section 
twenty/ clause (a), (6), or (d). The trustee sells such security for some purpose 
not authorized by the terms of the instrument of trust. He is liable, at the option 
of the beneliciary, either to replace the security with the intermediate dividends and 
interest tliereon, or to account for the proceeds of the siilo with interest thereon. 

(/*.) The trust-property consists of laud. The trustee sells the hind to a pur- 
chaser for a consideration without notice of the trust. The trustee is liable, at the 
option of the beneliciary, to purchase other land of equal value to be settled upon 
the like trust, or to be charged with the proceeds of the sale with interest. 


24. A trustee who is liable for a loss occasioned by a breach of trust 

. No..l.olI»Uo«dtot™sl.o. “ ■>".» P““?” ‘'>0 ‘rxst-Foperty 

cannot set-ou against his liability a gam which has 
accrued to another portion of the trust-property through another and distinct 
breach of trust. 


Non-liability for prodocos- 25. Where a trustee succeeds another, ho is 
por’s default, not, as such, liable for the acts or defaults of his 

predecessors, • 

26, Subject to the provisions of sections thirteen and fifteen, ono trustee 
Non-liability for oo-trusteo’s is not, as such, liable for a breach of trust coni- 
default, mitted by his co-trustee ; 

Provided that, in the absence of an express declaration to tho contrary 
in the instrument of trust, a trustee is so liable — 

{a) where he has delivered trust-property to his co-trusteo ivithout see- 
ing to its proper application ; 

(р) where he allows his co-trustee to receive trust-property and fails to 
make due enquiry as to the co-trustee’s dealings therewith, or allows liira to 
retain it longer that the circumstances of the case reasonably require ; 

(с) - where he becomes aware of a breach of trust committed or intended 
by his co-trustee, and either actively conceals it, or does not, within a reason- 
able time, take proper steps to protect the beneficiary’s interest. • 

A co-trustee who joins in signing a receipt for trust-property, and proves 
Joining in receipt for con- he haS not received the same, is not ansiver- 

formity. ^ by reason of such signature only, for loss or 

misapplication of the property by his co-trustee. 


Illustration. 


ihh them to sell it and inveat 

the piocBLds foi the benefit ot D. B and 0 accordingly sell the property, and the 

fo retained in his hands. 0 pays m attention 

iinabh- * f ^ ® investment. B is 

ShW uSe gStL'Zo'imt!’ “““ 0 “'“y I-" 


> 
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27. Where co-trustees'jointly enmmit a breach of trust, or where one 
Several liability of co- of them by his neglect enables the other to cotninit 

trustoes. - a breach of trust, each is liable to the beneficiary 

tor the whole of the loss occasioned by such breach. 

But as between the trustees themselves, if one be less guilty than 
Contribution as between 00 - another, and has had to refund the loss, the former 
trustees. compel the latter, or his legal representative 

to the exteht of the assets lie had received, to make good such loss ; ^and if 
all be equally guilty, any one or more of the trustees who has had to refund 
the loss may compel the others to contribute. 

Nothing in this section shall be deemed to authorize a trustee who has 
been guilty of fraud to institute a suit to compel contribution. 

28. When any beneficiary’s interest becomes vested in another person, 

Non-liability of trustee pay- tile trustee, not having notice of the vesting, 

ing without notice of transfer pays or delivers trust-property to the person who 
y )ene wary. would have been entitled thereto in the absence of 

such vesting, the trustee is not liable for the property so paid or delivered. 

29. When the beneficiary’s interest is forfeited or awarded by legal 
Liability of trustee where adjudication to Government, the trustee is bound 

boneficinry’s interest is for- to hold the trust-property to the extent of such 
feitod to, Government. interest for the benefit of such person in such 

manner as the Government may direct in this behalf. 

30. Subject to the provisions of the instrument of trust and of sections 

T , .. r I twenty-three and twenty-six, trustees shall be re- 

n emm y o ms es. spectively chargeable only for such moneys, stocks, 

funds, and securities as they respectively actually receive, and shall not be 
answerable the one for the other of them, nor for any banker, broker, or 
other person in whose hands any trust-property may be placed, nor for the 
insufficiency or deficiency of any stocks, funds, or securities, nor otherwise 
for involuntary losses. 


Op the lilGHTS AND POWERS OP TRUSTEES. 

31. A trustee is entitled to have in his possession the instrument of 

T,. . . j j trust and all the documents of title (if any) 

B,ghfc to title-deed. ^ property. 

32. Every trustee may reimburse himself, or pay or discharge out of 
Bight to reimbursement of the trust-property, all expenses properly incurred 

expenses. in or about the execution of the trust, or the 

realization, preservation, or benefit of the trust-property, or the protection 
or support of the beneficiary. 

I f he pays such expenses out of his own pocket, he has a first charge 
upon the trust-property for such expenses and interest thereon ; imt such 
charge (unless the expenses have been incurred with the sanction of a 
principal Givi] Court of original jurisdiction) shall be - enforced only by 
prohibiting any disposition of the trust-property without previous payment 
of such expenses and interest. 

If the trust-property fail, the trustee is entitled to recover from the 
beneficiary personally on whose behalf he acted, and at whose request, ex- 
pressed or implied, he made the payment, the amount of such expenses. 

Where a trustee has, by mistake, made an over-payment to the bene- 

Bight to bo recouped for ficiary, he may reimburse the trust-property out of 
erroneous ovor-paymont. the beneficiary s interest. If such interest rail, 

the trustee is entitled to.recover from the beneficiary personally tlie amount 
of such over-payment. 


•1882. 
Act 2. 
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-r-nr ■ Bight t, Mtmnity tom •>«»''• o* ‘I”"* *° ‘’l® 

Act 2. ga5n“r by breach of trust. extent of the amount actually received by such 

person under the breach ; and where he is a beneficiary, the trustee has a 

charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to be in- 
demnified who has, in committing the breach of trust, been guilty of fraud. 

34. Any trustee may, without instituting a suit, apply by petition to a 
Eight Court to pritoipal Civil Court of oripnul jurisdiction for 

opinion in mnnngonionl of its opinion^ RCivicCj or ciircction on tiny picscnt 
trust-property, questions respecting tho management' or adniinis- 

tration of the trust-property, other than questions of detail, difticulty, or 
importance not proper in the opinion of the Court for summary disposal. 

A copy of such petition shall be served upon, and the hearing thereof 
may be attended by, such of the persons interested in the application as the 
Court thinks fit. 

The trustee stating in good faith tho facts in such petition, and acting 
upon the opinion, advice, or direction given by the Court, shall bo deemed, 
so far as i*egards his own responsibility, to have discharged his duties ns such 
trustee in the subject-matter of the application. 

The costs of every application under this section shall be in tlic discre- 
tion of the Court to which it is made. 


35. * When the duties of a trustee, ns such, are completed, he is entitled 
Eight to settlomont of ac- to have tho accounts of his administration of tho 

counts. trust-property examined and settled j and, where 

nothing is due to the beneficiary under the trust, to nn acknowledgement in 
writing to that oflTect. 

36. In addition to the powers expressly conferred by this Act and by 

_ , g, -i. I the instrument of trust, and subiect to the rcstrio- 

tions (if any) contained in such lustrument, and 
to the provisions of section seventeen, a trustee may do all acts which aro 
reasonable and proper for the realization, protection, or benefit of tho trust- 
property, and for the protection or support of a beneficiary who is not 
competent to contract. 

Every trustee in the actual possession or receipt of the rents and profits 
of land as defined in the Land Improvement Act, 1871, shall, for tho 
purposes of that Act, be deemed to be a landlord in possession. 

Except with the permission of a principal Civil Court of original 
jurisdiction, no trustee shall lease trust-property for a term exceeding 
twenty-one yeai’S from the date of executing the lease, nor without reserving 
the best yearly rent that can be reasonably obtained. 

37. Where the trustee is empowered to sell any trust-property, he may 
'Powar to sell in lots, and Sell the same subject to prior charges or not, and 

either by public auction or either together or in lots, by public auction or 
pnva e con rac . private contract, and either at one time or at 

several times, unless the instrument of trust otherwise directs. 


.38. The trustee making any such sale may insert such reasonable stipu- 
Powor to sell under special lations either as to title or evidence of title, or 
conditions, otherwise, in any condition of. sale or contract 

for sale, as he thinks fit j and may also buy-in the property, or any part 

Power to buy-in and re-sell. any sale by auction, and rescind or 

, , , vary any contract for sale, and re-sell the property 

reanm^Jn 1”’ which the contract is, so rescinded, without being 

respons.ible to the beneficiary for any loss occasioned thereby. 
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Where a trustee is directed to sell trust-property or to invest trust- 
Time allowed for selling money in the parclmse of property, he may exer- 
trast-property. pjge a reasonable discretion as to the time of effect- 

ing the sale or purchase. 


Illustrations. 

(fl.) A bequeaths property to B, directing him to sell it with all convenient 
speed, and pay the proceeds to C. This does not render an immediate sale impera- 

(6.) A bequeaths property to B, directing him to sell it at such time and in such 
manner as he shall think fit, and invest the proceeds for the benefit of C. This does 
not authorize B, as between him and G, to postpone the sale to an indefinite period. 

39. For the purpose of completing any such sale, the trustee shall have 

Power to convey. power to convey or otherwise dispose of the pro- 

perty sold in such manner as may be necessary. 

40. A trustee may, at his discretion, call in any trust-property invested 

Power to vary investments. “ any security, and invest the same on any of the 

securities mentioned or referred to m section 
twenty, and from time to timo vary any such investments for others of the 
same nature : 

Provided that, where there is a person competent to contract, and 
entitled at the time to receive the income of the trust-property for his life, or 
for any greater estate, no such change of investment shall be made without 
his consent in writing. 

41. Where any property is held by a trustee in trust for a minor, such 
Power to apply property trustee may, at his discretion, pay to the guardian's 

of minora, &c., Mr their main- (if any) of such minor, or otherwise apply for or 
tenance, &o. towards his maintenance or education or advance- 

ment in life, or the reasonable expenses of bis religious worship, marriage, 
or funeral, the whole or any part of the income to which he may be entitled 
in respect of such property ; and such trustee shall accumulate all the residue 
of such income by way of compound interest, by investing the same and the 
resulting income thereof from time to time in any of the securities men- 
tioned or referred to in section twenty, for the benefit of the person who 
shall ultimately become entitled to the property from which such accumula- 
tions have'arisen : Provided that such trustee may, at any time, if he thinks 
fit, apply the whole or any part of such accumulations as if the same were 
part of the income arising in the then current year. 

Where the income of the trust-property is insufiScient for the minor’s 
maintenance or education or advancement in life, or the reasonable expenses 
of his religious worship, marriage, or funeral, the trustee may, with the per- 
mission of a principal Civil Court of original jurisdiction, but not otherwise, 
apply the whole or any part of such property for or towards such mainte- 
nance, education, advancement, or expenses. _ _ 

Nothing in this section shall be deemed to affect the provision of any 
local law for the time being in force relating to the persons and property of 


minors. . 

42. Any trustees or trustee may give a receipt in writing. for any 
money, securities, or other moveable property 
Power to give receipts. payable, transferable, or deliverable to them or 

him by reason, or in the exercise, of any trust or power ; and, « ^nce 
of fraud, such receipt shall discharge the person paying, transfernng, or 
delivering the same therefrom, and from seeing to the application thereof, 
or being accountable for any loss or misapplication thereof. 


1882. 
Act 2. 
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43. Two or moro tru.st,eRB acting togctliRf 
Power to compound, &c. j£ j^g j.j,Qy think fit — 

(а) accept any composition or any security for any debt or for any pro- 
perty claimed ; 

(б) allow any time for payment of any debt J 

(c) compromise, compound, abandon, submit to arbitration, or otherwise 
settle any debt, account, claim, or thing whatever relating to the trust ; and, 

(d) for any of those purposes, enter into, give, execute, and do such 
agreements, instruments of composition or arrangement, rehinses, and other 
things as to them seem expedient, without being responsible for any loss 
occasioned by any act or thing so done by them in good faith. 

The powers conferred by this section on two or more trustees acting 
together may be exercised by a sole acting trustee when by the instrument 
of trust (if any) a sole trustee is authorized to execute the trusts and powers 
thereof. 

This section applies only if and as far ns a contrary intention is not 
expressed in the instrument of trust (if any), and slinll have effect subject to 
the terms of that instrument and to the provisions therein contained. 

This section applies only to trusts created after this Act comes into 
force. 

44. When an authority to deal with the trust-property is given to 
Power to several trustees several trustees, and one of them disclaims or dies, 
of whom one disclaims or the authority may be exercised by tiie continuing 
dies. trustees, unless from the terms of the instrument 

of trust it is apparent that the authority is to be exercised by a number in 
excess of the number of the remaining trustees. 

46. Where a decree has been made in a suit for the execution of a trust, 
Suspension of trustee’s pow- the trustee must not exercise any of his powers, 
ers by decree. except in conformity with such decree, or with tlie 

sanction of the Court by which the decree has been made, or, whore an 
appeal against the decree is pending, of the Appellate Court. 


CHAPTER V. 

Op the Disabilities op Trustees. 

46. A trustee who has accepted the trust cannot afterwards renounce it, 
Trustee cannot renounce except (a) with the permission of a principal Civil 

after acceptance. Court of original jurisdiction, or (5), if the bene- 

ficiary is competent to contract, with his consent, or (c) by virtue of a special 
power in the instrument of trust. 

47. A trustee cannot delegate his office or any of his duties either to a 
Trustee bannot delegate. co-truatee or to a stranger, unless (a) the instru- 

_ nient of trust so provides, or (6) the delegation is 

in the regular course of business, or'(c) the delegation is necessary, or (d) tho 
beneficiary, being competent to contract, consents to the delegation, 

Explanation . — The appointment of an attorney or proxy to do an act 
merely ministerial, and involving no independent discretion, is not a delega- 
tion within the meaning of this section. 


lllustrationa. 

^ (a.) k bequeaths certain property to B ami 0 on certain trusts to be executed 

bLuelThThl^®rn^^‘’'’°‘' I'l ^“rvivor. B dies. C may 

bequeath the trust-property to U and E upon the trmsis o£ A’s will. ^ 
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(&.) A is a trustee of certain property with power to sell the same, 
employ an auctioneer to effect the sale, 

(c.) A bequeaths to B fifty houses let at monthly rents in trust to ■ collect the 
rents and pay them to Q. B may employ a proper person to collect these rents. 

48. When there are more trustees than one, all must join in the execu- 
Co'trusteea' cannot act tionof the trust, except where the instrument of 

singly, ' ^ trust otherwise provides. 

49. Where a Hiscretionary power conferred on a trustee is not exer- 
Control of discretionaty cised reasonably and in good faith, >snch power may 

power. jjg controlled by a principal Civil Court of original 

jurisdiction, 

50. In the absence of express direction to the contrary contained in. 

Trustee may not charge the instrument of trust or of a contract to the con- 
fer services. ^ trary entered into with the beneficiary or the Court 

at the time of accepting the trust, a trustee has no right to remuneration for 
his trouble, skill, and loss of time in. executing the trust. 

■'Nothing in this section applies to any Official Trustee, Administrator- 
Oeneral, Public Curator, or person holding a certificate of administration. 


A may 1882. 


Act 2. 


61, A trustee may not use or deal with the trust-property for his own 
Trustee may not use trust- profit or for any other purpose unconnected with 
property for his own profit. the trust. 

52. No’ trustee whose duty it is to sell trust-property, and no agent 
Trustee for sale or his agent employed by such trustee for the purpose of the 

may not buy. sale, may, directly or indirectly, buy the same or 

any interest therein, on his own account or as agent for a third person. 

53. ' No trustee, and no person who has recently ceased to be a trustee^ 

Trustee may not buy bo- without the permission of a principal Civil 

neficiary’s interest without Court of original jurisdiction, buy or become mort- 
permission. gagee or lessee of the trust-property or any part 

thereof ; and such permission shall not be given unless the proposed purchase, 
mortgage, or lease is manifestly for the advantage of the beneficiary. 

And no trustee whose duty it is to buy or to obtain a mortgage or lease 
of particular property for the beneficiary may buy’ 
Trustee for purchase. thereof, or obtain a mortgage or 

lease of it, or any part thereof, for himself. 

64. A trustee or co-trustee whose duty it is to invest trust-money on 
Co-trusteos may not lend mortgage or personal security must not invest it 
to one of themselves. on a mortgage by, or on the personal security oi, 

himself or one of his co-trustees. 


CHAPTER VI. 

Op the Rights and Liabimtieb op the Behbpiciaky. 

66. The beneficiary has, subject to the provisions of the instrument ot 
Right to rents and pro- trust, a right to the rents and profits of the trust- 
.fits. property. 

66. The beneficiaiy is entitled to have the intention of the author of the 

Eight to specific execu- trust specifically executed to the extent o£ the hene-. 

tion. ficiary’s interest ; 

and, where there is only one beneficiary and he is competent to contract, 

’ , . or where there are several beneficiaries and they 

flesS‘ are competent to contract and all of one mind, he . 

or they may require the trustee to transfer the trust-property to him or 
them, or to such person as he or they may direct. ' 

0. 0. M.— 75 
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When property has been transferred or bequeathed for tho benefit of 
a married 'woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in the second clause of this section applies to 
such property during her marriage. 

Illustrations. 

(a.) Certain Government-securities are given to tnistens upon trust to accumu- 
late the interest until A attains the ago of 24, and then to transfer the gross amount 
to him. A, on attaining majority, may, as the person exclusively interested in the 
trust-property, require tho trustees to transfer it immediately to him. 

(b.) A bequeaths Rs. 10,000 to trustees upon trust to ptirchase an annuity for 
B, who has attained his majority, and is otherwise competent to contract. U may 
claim the Rs. 10,000. _ ... 

(c.) A transfers certain property to B, and directs him to sell or invest it for 
the benefit of C. who is competent to contract. C may elect to take tho property 
in its original character. 

67. The beneficiary has a right, as against the trustee and all persons 
Right to inspect and tako claiming under him with notice of the trust, to 
copies of instrumont of trust, inspect and take copies of the instrument of trust, 
accounts, &o. the documents of title relating solely to the trust- 

property, the accounts of the trust-property, and tho vouchers (if any) by 
'ivhich they are supported, and the cases submitted and opinions taken by 
the trustee for bis guidance in the discharge of his duty. 

58. The beneficiary, if competent to contract, may transfer his interest, 
Right to transfer benefi- but subject to the law for the time being in forco 
oial interest. as to the circumstances and extent in and to 

which he may dispose of such interest ; 

Provided that when property is transferred or bequeathed for tho benefit 
of a married woman, so that she shall not have power to deprive herself of 
her beneficial interest, nothing in this section shall authorize her to transfer 
such interest during her marriage. 

69. Where no trustees are appointed, or nil tho trustees die, disclaim, or 
Right to sue for execution are discharged, or where, for any other reason, the 
of trust. execution of a trust by the trustee is or becomes 

impraticable, the beneficiary may institute a suit for the execution of the 
trust, and the trust shall, so far as may be possible, be executed by tho Court 
until the appointment of a trustee or new trustee. 

60. The beneficiary has a right (subject to the provisions of the instru- 

Righfc to proper trustees. trust-property shall be 

properly protected and held and administered by 
proper persons and by a proper number of such persons. 

Explanation I . — The following are not proper persons within the mean- 
ing of this section : — 

A person domiciled abroad ; an alien enemy ; a person having an inter- 
est inconsistent with that of the beneficiary ; a person in insolvent circum- 
stances ; and, unless the personal law of the beneficiary allows otherwise, a 
married woman and a minor. 

Explanation II , — When the administration of the trust involves the 
receipt and custody of money, the number of trustees should be two at least. 

lllustrutions. 

(a.) A, one of several beneficiaries, proves that B, the trustee, has improperly 
trust-property, or that the property is in danger from B's 
A circumstances, or tliat he is incapacitated from acting as trustee. 

A may obtain a receiver of the trust-property. . 
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(6.) A bequeaths certain jewels to B in trust for C. B dies during A’s life- 1882. 

8 ; then A dies. 0 is entitled to have the nronertv conveved to a trnntnA -fni- 


him * ^ entitled to have the property conveyed to a trustee for - 

4 conveys certain property to four trustees in trust for B. Three of the 
trustees die. B may institute a suit to have three new trustees appointed in the 
place of the deceased trustees. ' 

4 certain property to three trustees in trust for B. All the trus- 

tees disclaim. B may institute a suit to have three trustees appointed in place of 
the trustees so disclaiming. 

. ^ trustee for B, refuses to act, or goes to reside permanently out of 

Bntish India, or is declared an insolvent, or compounds with his creditors, or sufEerS 
a co-trastee to commit a breach of trust. B may institute a suit to have A removed , 
and a new trustee appointed in his room. 

61. The beneficiary has a right that his trustee shall be compelled to 
Bight to compel to any act perform any particular act of his duty as such, 
of duty. restrained from committing any contemplated 

or probable breach of trust. 

Illustrations. 


Act 2. 


(a.) A contracts with B to pay him monthly Bs. 100 for the benefit of 0. E 
writes and signs a letter declaring that he will hold in trust for 0 the money so to 
be paid. A fails to pay the money in accordance with his contract. C may compel 
B on a' proper indemnity to allow C to sue on the contract in B’s name. 

(b.) A is trustee of certain land, with a power to sell the same and pay the pro- 
ceeds to B and C equally'. A is about to make an improvident sale of the land. B 
may sue on behalf of himself and 0 for an injunction to restrain A from making 
the sale. 


62. Where a trustee has wrongfully bought trust-property, the bene- 
■“ Wrongful purchase by ficiary has a right to have the property declared 
trustee. subject to the trust or re-transfei red by the trustee, 

if it remains in his hands unsold, or, if it has been bought from him by any 
person with notice of the trust, by such person. But in such case the bene- 
ficiary must repay the purchase-money paid by the trustee, with interest, 
and such other expenses (if any) as he has properly incurred in the preser- 
vation of the property ; and the trustee or purchaser must (a) account for 
the nett profits of the property, (6) be charged with an occupation-rent, if he 
has been in actual possession of the property, and (c) allow the beneficiary to 
deduct a proportionate part of the purchase-money if the property has been 
deteriorated by the acts or omissions of the trustee or purchaser. . 

Nothing in this section — _ ..." 

(o) impairs the rights of lessees and others who, before the institution 
of a suit to have the property declared subject to the trust or re-transferred,, 
have contracted in good faith with the trustee or purchaser ; or 

(b) entitles the beneficiary to have the property declared subject to tlm 
trust or re-transferred where he, being competent to contract, has himself, 
mthout coercion or undue influence having been brought to bear mi him, 
ratified the sale to the trustee with full knowledge of the facts of the case 


and of his rights as against the trustee. ; 

63. Where trust-property comes into the hands of a third person in- 

' consistently with the trust, the beneficiary may 

■'"rfe re, aim him to admit formaiiy. or ma, iaatatato a 
parsons ; . suit for a declaration, that the property is com- 

prised in the trust. 

. Where the trustee has disposed of trust-property, and the mony or, 


into that into which it bos 
been converted. 


other property which he has received therefor can 
be traced in his bands, or the hands of his 'legal 
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1882 representative or legatee, the beneficiary has, in respect thereof, rights as 
newly as may be the same ns his rights in respect of the original trust- 

property. 

JUustrationa. 


Act 2. 


(a.) A, a trustee for B, of Ra. 10,000, wron^ully invests the Re. 10,000 in tho 

nurebase of certain land. B is entitled to the land. ^ ^ , 

^ (b.) A a trustee, wrongfully purchases land in bis own name, partly wiln liis 

own money, partly with money subject to a trust for B. B is entitled to a ebargo 
on the land for the amount of the trust-money so misemployed. 

e>ji XT..!,!.:..... 


Saving of rights of certain 
transferees. 


64- Nothing in section sixty-tliree entitles 
bAneficiarv to nnv richt in resnect of property 


in the hands of — 

(a) a transferee in good faith for consideration without having notice 
of the trust, either when the purchase-money was paid, or when the con- 
veyance was executed, or — 

(&) a transferee for consideration from such a transferee. 

A judgment-creditor of the trustee attaching and purchasing trust-pro- 
perty is not a transferee for consideration within the meaning of this section. 


Nothing in section sixty-three applies to money, currency notes, and 
negotiable instruments in the hands of a bond Jide holder to whom they have 
passed in circulation, or shall be deemed to affect the Indian Contract Act, 
1872, section 108, or the liability of a person to whom a debt or charge is 
transferred. 


65. Where a trustee wrongfully sells or othera’ise transfers trust-pro- 

Ac^uisition by trustee of Pf ^7. afterwards himself becomes the owner 

trust-property wrongMly con- ot the property, the property again becomps subject 
verted. to the trust notwithstanding any want of notice 

on the part of intervening transferees in good faith for consideration. 

66. Wliere the trustee wrongfully mingles the trust-property with his 
Eight in case of blended own, the beneficiary is entitled to a charge on the 

property. whole fund for the amount due to him. 


67. If a partner, being a trustee, wrongfully employs trust-property 
Wrongful employment by business or on the account of the partner- 

partner-trustee of trust-pro- ship, no other partner is liable therefor in his per- 
perty for partnership pur- gonal capacity to the beneficiaries, unless he had 

notice of the breach of trust. 

The partners having such notice are jointly and severally liable for tho 
breach of trust. 

Illustrations. 


(o.) A and B are partners. A dies, having bequeathed all his proport}' to B in 
trast for Z, and appointed B hia sole executor. B, instead of winding-np i\w nifairs 
of the partnership, retains all tho assets in the business. Z may compel him, as 
partner, to account for so much of the profits ns are derived from A’a share of the 
capital. B is also answerable to Z for the improper employment of A’s assets. 

(5.) A, a trader, bequeaths Ms property to B in trust for C, appoints B his sole 
executor, and dies, B enters into partnership with X and Y in the same trade, and 
employs A 8 assets m the partnership-business. B gives an indemnity to X and Y 
against the claims of 0. Here X and Y are jointly liable with B to 0 ns having 
knowingly become parties to the breach of trust committed by B. ^ 

Liability of beneficiary join- eo xrrt ■. 

mg m broaob of trust. ” here one of several beneficiaries— 

(o) joins in committing breach of trust, or 
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(6) knowingly obtains any advantage thereform, without the consent of 1882. 
.the other beneficiaries, or - - 

(c) becomes aware of a breach of trust committed or intended to be 
committed, and either actually conceals it, or does not, within a reasonable 
time, take proper steps to protect the iftterests of the other beneOciaries, or 

(a) has deceived the trustee, and thereby induced him to commit a 
breach of trust, 

the other benedciaries are entitled to have all his beneficial interest 
impounded as against him and all who claim under him (otherwise than as 
transferees for consideration without notice of the breach) until the loss 
caused by the breach has been compensated. 

When property has been transferred or bequeathed for the benefit of 
a married woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in this section applies to such property during 
her marriage. 

69. Every person to whom a beneficiary transfers his interest has the 
Rights and liabilities of "8^*8, and is subject to the liabilities, of the 
boneficiar;)r's transferee. beneficiary in respect of such interest at the date 

of the transfer. 


CHAPTER VII. 

Op Vacating thb Office op Tkustee, 

70' The office of a trustee is vacated by his 
death or by his discharge from his office. 

71. A trustee may be discharged from his 
office only as follows : — 

(a) by the extinction of the trust j 
■ ’ (6) by the completion of his duties under the trust ; 

(c) by such means as may be prescribed by the instrument of trust ; 

(rf) by appointment under this Act of a new trustee in his place ; 

(e) by consent of himself and the beneficiary, or, where there are more 
beneficiaries than one, all the beneficiaries being competent to contract, or 
(y ) by the Court to which a petition for his discharge is presented under 
this Act. 

72- Notwithstanding the provisions of section eleven, every trustee may 
Petition to bo discharged apply by. petition to a principal Civil Court of ori- . 
from trust. ginal jurisdiction to be discharged from his office j 

and if the Court finds that there is sufficient reason for such discharge, it 
may discharge him accordingly, and direct his costs to be paid out of the 
trust-property. But where there is no such reason, the Court shall not dis- 
charge him, unless a proper person can be found to take his place. 

73. Whenever any person appointed a trustee disclaims, or any trustee, 
Appointment of new trus- either original or substituted, dies, or is, for a con- 
tees on death, &o. tinuous period of six months, absent Irom xJntisn 

India, or leaves British India for the purpose of residing abroad, or is de- 
clared an insolvent, or desires to be discharged from the trust, or rffps^ 
becomes, in the opinion of a principal Civil Court pf original jurisdiction, 
unfit or personally incapable to .act in the trust, or accepts an inconsistent 
trust, a new trustee may be appointed in his place by— r y . « * 

the person nominated for that purpose by the instrument ot trust 

(if any), or . 


Office how vacated. 
Discharge of trustee. 
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(b) if there he no such person, or no such person able and willing to act, 
the author of the trust if he he alive and competent to contract, or the sur- 
viving Or continuing trustees or trustee for tlie time being, or legal represen- 
tative of the last surviving and continuing trustee, or (with the consent or 
the Court) the retiring trustees, if they all retire simultaneously, or (with the 

like consent) the last retiring trustee. 

Evry such appointment shall be by writing under the hand of tlie person 

making it. , , . ^ • 

On an appointment of a new trustee the number of trustees may be in- 
creased. 

The Official Trustee may, with his consent, and by the order of the 
Court, be appointed under this section, in any case in which only one trusteo 
is to be appointed, and such trustee is to be the sole trustee. 

The provisions of this section relative to a trustee who is dead include 
the case of a person nominated trustee in a will but dying before the testator, 
and those relative to a continuing trustee include a refusing or retiring 
trustee if willing to act in the execution of the power. 

74. Whenever any such vacancy or disqualification occurs, and it is 

App».ta.«.t by Court. imprbOtioWb to uppoint a new trustee under 

section seventy-three, the beneficiary nmy, without 
instituting a suit, apply by petition to a principal Civil Court of original 
jurisdiction for the appointment of a trustee or a new trustee, and the Court 
may appoint a trustee or a new trustee accordingly. 

In appointing new trustees, tlie Court shall have regard (a) to the wishes 
Buie for ealeoting now of the author of the trust as expressed in or to bo 
truBtees. inferred from the instrument of trust ; (b) to the 

wishes of the person (if any) empowered to appoint new trustees ; (c) to the 
question whether the appointment will promote or impede the execution of 
the trust ; and (d) ivhere there are more beneficiaries than one, to the in- 
terests of all such beneficiaries. 

75. Whenever any new trustee is appointed under section seventy-three 
Vesting of trust-property in or section seventy-four, all the trust-property for 

new trustees, the time being vested in the surviving or continuing 

trustees or trustee, or in the legal representative of any trustee, shall becoiiie 
vested in such neSv trustee, either solely or jointly with the surviving or con- 
tinuing trustees or trustee as the case may require. 

Every new trustee so appointed, and every trustee appointed by a Court 
Powers of new trustees. either before or after the passing of this Act, shall 

, , - have the same powers, authorities, and discretions, 

an shall m all respects act, as if he had been originally nominated a trustee 
by the author of the trust. • 

76. On the death or discharge of one of several co-trustees, tlie trust 

Survival of trust. survives, and the trust-property passes to the others, 

^ unless the instrument of trust expressly declares 

otherwise. 


OHAPTEE VIII. 

Op the Extinction op Trusts. 

Trust how extinguished. 77. A trust is extinguished— - - 

(a) when its purpose is completely fulfilled j or 
(o) when -its purpose becomes unlawful ; or 
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fulfilmeiit of its purpose becomes impossible by destruction 
TO the trust-property or otherwise ; or 

(tZ) when the trust, being revocable, is expressly revoked. 

Bevocntion of trust. ^ trust created by will may be revoked 

. i 1 ' . pleasure of the testator. 

^ trust otherwise created can be revoked only- 

consent beneficiaries are competent to contract — by their 

(6) where the trust has been declared by a non-testamentary instrument 
or y word of mouth — in exercise of a power of revocation expressly reserved 
to the author of the. trust ; or 

• (c) the trust is for the payment of the debts of the author of the 

trust, and has not been communicated to the creditors— at the pleasure o£ 
the author of the trust. 

Illustration. 


ti. P''op®riy to B in trust to sell the some, and pay, out of the proceeds, 

tne clattiiB of A s creditoi s. A reserves no power of revoontion. If no communica- 
tion has been made to the creditors, A may revoke the trust ; but if the creditors 
are parties to the arrangement, the uust cannot be revoked without their consent. 

Revocation not to defeat 79. No trust can be revoked by the author of 

don** have duly the trust so as to defeat or prejudice what the 

trustees may have duly done in execution of the 
trust. 


CHAPTER IX. 

Op oeetain Obligations in the Nature of Trusts. 

Where obligation in nature 80. An obligation in the nature of a trust is 

of trust is created. created in the following cases. 

81. Where the owner of property transfers or bequeaths it, and it cannot 
Whofe it does not appear ^>6 inferred, consistently with the attendant cir- 
tbat transferor intended to cumstances, that he intended to dispose of the 
dispose of beneficial interest, beneficial interest therein, the transferee or legatee 
must hold such property for the benefit of the owner or his legal representa- 
tive. 

Illustrations. 


(a.) A conveys land to B without consideration, and declares no trust of any 
part. It cannot, con.sistent]y with the circumstunoes under wliich the transfer is 
made, be inferred that A intended to transfer the beneficial interest in the land. B 

holds’ the land for the benefit of A. , , , ^ ^ j; tr u i. 

(b.) A conveys to B two fields, Y and Z, and declares a trust of Y, but says 
nothing about Z. It cannot, consistently with the circumstances under which the 
transfer is made, be inferred that A intended to transfer the beneficial interest in 

Z. B holds Z for the benefit of A, ...... i- u* le 

fc.') A transfers certain stock belonging to him into the joint names of biiiiself 
and B. It cannot, consistently with the circuroBianoes under which the transfer is. 
made, be inferred that A intended to transfer the beneficial interest in the stock 
during his life. A and B hold the stock for the benefit of A during bis h^. 

fl.) A makes a gift of certain land to lire wife B. Sbe takes the fie.nefioid 
interLt in the land ftee from any trust in favour of A, for it may be inferred fiom 
the circumstances that the gift was for B s benefit. ^ ^ ^ 

' 82. Where property is transferred to one person for a consideration paid 

' oy provided by another person, and it appears 

Trftnsfor to ono for con* P , *' «/\f infpnii to t>&v op 

aidemtion paid by another. thftt Buch other person diO not in p / 
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provide such consideration for the benefit of the transferee, the transferee 
jnust hold the property for the benefit of the person paying or providing the 

consideration. , « •, .rx 

Nothing in this section shall be deemed to afiect the Code of Civil Pro- 
cedure, section 317, or Act No. XL of 1859 (to improve the law relating to 
sales of iandjfoi' arrears of rcvemte in the Lower Frovinces undtr the Bengal 
' section 36. 


83. Where a trust is incapable of being executed, or where the trust 
Tn»t of exooo- ” complefely CKOcuted ^rithout oxhanstirg tho 

tion, or executed -without trust-pvoperty, the trustee, in the absence of a 
exhausting trust-property. direction to the contrary, must hold the trust-pro- 
perty, or so much thereof as is unexhausted, for the benefit of the author 
of the trust or his legal representative. 


Illustrations. 


(o.) A conveys certain land to B— 

“ upon trust," and no trust is declared ; or 

" upon trust to be thereafter declared," and no such declaration is ever made ; or 
upon trusts that are too vague to bo executed ; or 
upon trusts that become incapable of taking effect ; or 
“ in trust for C," and C renounces his interest under the trust. 

In each of these cases B holds the land for the benefit of A. 

(b.) A transfers ‘Rs. 10,000 in tho four per cents, to B in trust to pay the 
interest annually neeming due to C for her life. A dies. Then C dies. B holds 
the fund for the benefit of A’s legal representative. 

(c.) A conveys land to B upon trust to sell it, and apply one moiety of tho 
proceeds for certain charitable purposes, and the other for tho maintenance of tho 
worship of an idol. B sells the land, but the charitable purposes wljolly fail, and 
the maintenance of the worship does not exhaust the second moiety of the proceeds. 
B holds the first moiety and tlie part unapplied of tho second moiety for tho benefit 
of A or his legal representative. 

(rf.) A bequeaths Rs. 10,000 to B, to be laid out in buying land to be conveyed 
for ptirposes which either wholly or partially fail to take effect. B holds for the 
benefit of A’s legal representative the undisposed of interest in the money or land if 
purchased. 

84. Where the owner of property transfers it to another for an illegal 

_ purpose, and such purpose is not carried into execu- 

rans or fori oga purpose, transferor is not as guilty ns the trans- 

feree, or the effect of permitting the transferee to retain the property might 
be to defeat the provisions of any law, the transferee must hold the property 
for the benefit of the transferor. 


85. Where a testator bequeaths certain property upon trust, and the 
Bequosfc for illegal put- purpose of the trust appears on the face of the 
Pf®®' will to be unlawful, or during the testator’s life- 

time the legatee agrees with him to apply the property for an unlawful pur- 
pose, the legatee must hold the property for' the benefit of the testator’s 
legal representative. 


Where property is bequeathed, and the revocation of the bequest is 
Bequest of which revo- prevented by coercion, the legatee must hold the 
catwn is prevented by ooer- property for the benefit of the testator’s legal 

representative. 

86. Where property is^ transferred in pursuance of a contract which is 
pursuant to re- liable to rescission or induced by fraud or mistake, 
hoTA . transferee must, on receiving notice to that 

bv tbfl the benefit of the transferor subject to repayment 

Dy the latter of the consideration actually paid. 
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87. Where a debtor becomes the executor or other legal representative 
bobtor becoming creditor’s of his Creditor, he must 'hold the debt for the 

ropresontotive. benefit of the persons interested therein. 

88. Where a trustee, executor, partner, agent, director of a company, 
Advantage gained by fidu* legal adviser, or other person bound in a fiduciary 

... . character to protect the interests of another person, 

by availing himself of his character, gains for himself any pecuniary advan- 
tage, or where any person .so bound enters into any dealings under circum-* 
stances in which his own interests are,’ or may be, adverse to those of such 
other person, and thereby gains for himself a pecuniary advantage, he must 
hold* for the benefit of such other person the advantage so gained. 


Illustrations. 


(a.) A, an executor, buys at an undervalue from B, a legatee, his claim under 
the will. B i» ignorant of the value of the bequest. A must hold for the benefit 
of B the difference between the price and value. 

(6.) A, 11 trustee, uses the trust-property for the purpose of his own business. 
A liold.s for the benefit of his beneficiary the profits arising for such user. 

(c.) A, a trustee, retires from his trust in consideration of his successor paying 
him a sniii of tnoooy. A holds such money for the benefit of his beneficiary. 

(fl.) A, a partner, buys land in his own name with funds belonging to the part* 
nership. A holds such land for the benefit of the partnership. 

(c.) A, n partner, employed on behalf of himself and his co-partners in negotiat* 
ing the terms of a lease, clandestinely stipulates with the lessor for payment to him* 
self of a Mkh of rupees. A holds the lakh for the benefit of the partnership. 

(/.) A and B are partners. A dies. B, instead of winding up the affairs of 
the partnership, retains all the assets in the business. B must account te A*s legal 
representative for the profits arising from A’s share of the capital. 

(jj.) A, an agent employed to obtain a lease for B, obtains the lease for bimself. 
A holds the lease for the benefit of B. 

(7i.) A, a guardian, buys up for himself incumbrances on his ward B's estate at 
an undervalue. A holds ilor the benefit of B the incumbrances so bought, and can 
only charge him with what he has actually paid, 

89. Where, by the exercise of undue influence, any advantage is gained 
Advantage gained by ox- in derogation of the interests of another, the' 

orciso of undue influence. person gaining such advantage ■without consider* 
ation, or with notice that such influence has been exercised, must hold the 
advantage for the benefit of the person whose interests have been so pre- 
judiced. 

90. Where a tenant for life, co-owner, mortgagee, or other qualified 
Advantage gained by qua- owner of any property, by availing himself of bis 

Itfiod owner. position as such, gains an advantage in derogation 

of the rights of the other persons interested in the property, or where any 
such owner, as representing all persons interested in such property, gains any 
advantage, he must hold, for the benefit of all persons so interested, the 
advantage so gained, but subject to repayment by such persons of their due 
share of the expenses properly incurred, and to an indemnity by the same 
persons against liabilities properly contracted, in gaining such advantage. 

' Illustrations, 


(a.) A, the tenant for life of leasehold property renews the lease in Ws own 
name and for his own benefit. A holds the renewed lease foi‘ the. benefit of all 
those, interested in the old lease. 

(A) A village belongs to a Hindii family. A, one of its members, pays 
nazrAim''to Govcinment, and thereby proouies his name to be 
of the village. A holds the village for the benefit of himself and the .otliof 

^embers. 

O.'O. 76 
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1882. (c.) A mortgages land to B, who enters into possession. B allows the Govern- 

L ment revenue to fall into arrear with a view to the land being put up for sale and 

Act 2. hia becoming himself the purchaser of it. The land is accordingly sold to B. 

Subject to the repayment of the amount due on the mortgage and of his expenses 
properly incurred as mortgagee, B holds the land for the benefit of A. 

91. Where a person acquires property with notice that another person 
Property acquired with has entered into an existing contract affecting that 

notice of existing contract. property, of winch specific performance could be 
enforced, the former must hold the property for the benefit of the latter to 
the extent necessary to give effect to the contract. 

92. Where a person contracts to buy property to be held on trust for 
Purchase by pereon con- certain beneficiaries, and buys the property accord- 

tracting to buy property to ingly, he must hold the property for their benefit 
bo held on trust. extent necessary to give effect to the con- 

tract. 

93. Where creditors compound the debts due to them, and one of such 
Advantage secreotly gained creditors, by a secret arrangement with the debtor, 

by one of several compound- gains an undue advantage over his co-creditors, he 
ing creditors. must hold for the benefit of such creditors the 

advantage so gained. 

94. In any case not coming within the scope of any of the preceding 
Constructive trusts in cases sections, where there is no trust, but the person 

not expressly provided for. having possession of pro perty h as not the whole , 
beneficial interest therein, he must hold the property for the benefit of the 
persons having such interest, or the residue thereof (as the case may bo), to 
the extent necessary to satisfy their just demands. 


Illustrations. 

(a.) A, an expcntor, distributes' the assets of his testator B to the leg-itco's 
without having paid the whole of B’s debts. The legatees hold for the benefit of 
B’s creditors, to the extent necessary to satisfy their just demands, the assets so _ 
distributed. 

(6.) A by mistake assumes the character of a trustee for B, and under colour of 
the trust receives certain moneys. B may compel him to account for such moneys. 

(c.) A makes a gift of a lakh of rupees to B, re.serving to himself, with B’s 
assent, power to revoke at pleasure the gift ns to Rs. 10.000. The gift is void as 
to Bb. 10,000, and B holds that sura for the benefit of A. 

95. The person holding property in accordance with any of the preced- 
Obligor’s duties, liabilities, ing sections of this chapter must, so far as may 

and disabilities. be, perform the same duties, and is subject, so far 

as may be, to the same liabilities and disabilities, as if he were a trustee of 
the property for the person for whose benefit he holds it : 

Provided that (a) where he rightfully cultivates the property, or employs 
it in trade or business, he is entitled to reasonable remuneration for his 
trouble, skill, and loss of time in such cultivation or employment j and (b) 
wherer he holds the property by virtue of a contract with the person for 
whose benefit he holds it, or with any one through whom such person claims, 
he may, without the permission of tbe Court, buy or become lessee or mort- 
gagee of the property or any part thereof. 

96. Nothing contained in this chapter shall impair the rights of trans-- 

S.aving of rights of hond ferees in good faith for consideration, or create an 
e pure asers. obligation in evasion of any law for the time being 

in force. - . 


TEUSm 

THE SCHEDULE. 

Statute. 


603 


1882. 


Act 2. 


Year and chapter. 

Short title. 

Extent of repeal. 

29 Car. II., o. 3 ... 

The Statute of Frauds. 

Sections 7, 8, 9, 10, and 11. 

1 

1 

Acts op the Goverkor-Geueral in Council. 

Humber and year. 

Short' title. 

1 

1 

Extent of repeal. 

XXVIII. of 1866 ... 

j 

The Trustees’ and Mort- 
gagees’ Powers Act, 
1866. 

1 

1 

Sections 2, 3, 4, 5, 32, 3,3, 34, 35, 36, 
and 37. 

In sections 39 and 43 the word 
“trustee" wherever it occurs ; and 
in section 43 the words “ manage- 
ment or ’’ and “ the trust-property 
or." 

I. of 1877 ... 

The SpeciBc Belief Act, 
1877. 

In section 12 the first illustration. 
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AN ACT FOR ESTABLISHING HIGH COURTS OF JUDICATURE 

IN INDIA. 

^ Be it enacted by the Queen’s Most Excellent Majesty, by and with the 
udvics and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the -authority of the same, as 
follows : — 

1, It shall be lawful for Her Majesty, by Letters Patent under the 
High Courts may be osta- ^^eat Seal of the United Kingdom, to erect and 

blished in the several Presi- establish a High Court of Judicature at Fort Wil-. 
doncics of India. liani in Bengal for the Bengal Division of the 

Presidency of Fort William aforesaid, and by like Letters Patent to erect 
and establish like High Courts at Madras and Bombay for those Presidencies 
respectively, such High Courts to be established in the said several Presiden- 
cies at such time or respective times as to Her Majesty may seem fit, and the 
High Court to be established under any such Letters Patent in any of the 
said Presidencies shall be deemed to be established from and after the publi- 
cation of such Letters Patent in the same Presidency, or such other time as 
in such Letters Patent may be appointed in this behalf. 

2. The High Court of Judicature at Fort William in Bengal, and at the 

^ ..... ^ . Presidencies of Madras and Bombay respectively, 

Constitution of High Courts, shall consist of a Chief Justice and as many Judges, 

not exceeding fifteen, as Her Majesty may, from time to time, think fit to 
appoint, -who sliall be selected from — 

Jsi. — Barristers of not less than five years’ standing j or, 

^nd, — Members of the Covenanted Civil Service of not less than ten 
years’ standing, and who shall have served as Zila Judge, or shall have exer- 
cised the like powers as those of a Zila Judge for at least three years of that 
period ; or, 

Srd, — Persons who have held Judicial Office not inferior to that of 
Principal Sadr Amin or Judge of a Small Cause Court for a period of not less 
than five years ; or, 

— Persons who have been Pleaders of a Sadr Court or High Court 
for a period of not less than ten years, if such Pleaders of a Sadr Court shall 
have been admitted as Pleaders of a High Court : 

Provided that not less than one-third of the Judges of such High Courts 
respectively, including the Chief Justice, shall be Barristers, and not less than 
one-third shall be Members of the Covenanted Civil Service. 

■*. * * * * * * . * 

4. All the Judges of the High Courts established under this Act shall 
Tenure of office of Judges, hold their offices during Her Majesty’s pleasure: 
and rosignafion. Provided that it shall be lawful for any Judge of a 

High Court to resign such office of Judge to the Governor-General of India 
in Council or Governor in Council of the Presidency in which such High 
Court is established,’ 

■ 6. The Chief Justice of any such High Court shall have rank and 

Procedence of Judges of precedence before the other Judges of the same 
High Ceurt, Court, and such of the other J udges of such Court 
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OA & 25 as on its establishment shall have been transferrea thereto from tlm Supreme 
Vic., Court shall have rank and precedence before the J udges of the High Court 
Gap. not transferred from the Supreme Court, and, expect as aforesaid, all the 
104. Judges of each High Court shall have rank and precedence according to the 
seniority of their appointments, unless otherwise provided in their Patents. 

6. Any Chief Justice or Judge transferred to any High Court from the 
Salaries, &o., of Judges of Supreme Court shall receive the like salary arid be 
High Courts. entitled to the like retiring pension and advan- 

tage as he would have been entitled to for, and in respect of, service in the 
Supreme Court, if such Court had been continued, his service in the High 
Court being reckoned as service in tlie Supreme Court ; and, except as afore- 
said, it shall be lawful for the Secretary of State in Council of India to fix 
the salaries, allowances, furloughs, retiring pensions, and (where necessary) 
expenses for equipment and voyage of the Chief Justices and Judges of the 
several High Courts under this Act, and from time to time to alter the same : 
'Provided always that such alteration shall not affect the salary of any 
J udge appointed prior to the date thereof. 


' 7. Upon the happening of a vacancy in the office of Chief Justice, and 

during any absence of a Chief Justice, the Govern- 
Provision for vacancy of tho ~ ° n ^ - r\ 

office of Chief Justice or other or-General in Council or Governor In Gouncil, as 

Judge. tlie case may be, shall appoint one of tho Judges 

of the same High Court to perform the duties of Chief Justice of the said 
Court until some person has been appointed by Her Majesty to tho office of 
Chief Justice of the same Court, and has entered on tho discharge of tho 
duties of such office, or until the Chief Justice has returned from such 
absence j and upon the happening of a vacancy in the office of any other 
Judge of any such High Court, and during any absence of any such Judge, 
or on the appointment of any such Judge to act as Chief Justice, it shall be 
lawful for the, Governor-General in Council, or Governor in Council, as the 
case may be, to appoint a person, with such qualifications as are required in 
persons to be appointed to the High Court to act as a Judge of the said 
High Court, and the person so appointed shall be authorised to sit and tn 
perform the duties of a Judge of the said Court until some person has been 
appointed by Her Majesty to the office of J udge of the same Court, and has. 
' entered on the discharge of the duties of such office; or until the absent 
Judge has returned from such absence, or until the Governor-General in 
Council or Governor in Council, as aforesaid,' shall see cause to cancel tho 
appointment of such acting Judge. 

8. Upon the establishment of such High Court as aforesaid in tho 
Abolition of Supreme Courts Presidency of Port William in Bengal, the Su- 
and Sadr Courts. preme Court and the Court of Sadr Diwani Adalat 

and Sadr Hizdmat Addlat at Calcutta in tho same Presidency shall be abol- 
ished. ■ . ■ 

And upon the establishment of such High Court in tho Presidency of 
Madras, the Supreme Court and the Court of Sadr Adalat and Faiiidiiri 
Addlat in the same Presidency shMl be abolished. 

And upon the establishment of such High - Court in the Presidency of 
Bombay, the .Supreme Court and the 'Court of Sadr Hiwani AdAlat and Sadr 
JJaujdan Adalat in the same Presidency shall be abolished. 

..o 1 and documents of the several Courts so abolished in 

Ocliirf i?r "i?^j become and be records and documents of the High 
Court established in the same Presidency. - - 
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9. Each o£ the High Courts to he established under this Act shall have 

crnrisdiotion and poworsof and exercise all such civil, criminal, admiralty and 
igb Courts.^ ^ ^ vice-admiralty, testamentary, intestate, and matri- 

monial jurisdiction, original and appellate, and all such powers and authority 
ior^ and in relation to the administration of justice in the Presidency for 
"which it is established, as Her Majesty may, by such Ijetters Patent as afore- 
said, grant and direct, subject, however, to such directions and limitations as 

,to the exercise of Original Civil and Criminal Jurisdiction beyond the limits 
of the Presidency-town as may be prescribed thereby ; and, save as by snch 
Letters Patent as may be otherwise directed, and subject and without pre- 
judice to the legislative powers in relation to the matters aforesaid of the 
Oovernor-General of India in Council, the High Court to be established in 
each Presidency shall have and exercise all jurisdiction and every power and 
authority whatsoever in any matter vested in any of the Courts in the same 
Presidency abolished under this Act at the time of the abolition of such 
last-mentioned Courts. 

10. [Repealed hy S8 Fic., c. 15, s. 2.] 

11. Upon the establishment of the said High Courts in the said Presi- 

• ^Ixisting provisions applica- dencies respectively, all provisions then in force in 
bio to Supreme Courts to ap- India of Acts of Parliament, or of any Orders of 
ply to High Courts. gpp Majesty in Council, or Charters, or of any 

Acts of the Legislature of India, which at the time or respective times of 
the establishment of such High Courts are respectively applicable to the 
Supreme Courts* at Port “William in Bengal, Madras, and Bombay respect- 
ively, or to the Judges of those Courts, shall be taken to be applicable to 
• the said High Courts and to the Judges thereof respectively, so far as may be 
■consistent.,with the provisions of this Act and the Letters Patent to be issued 
in pursuance thereof, and subject to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in Council ‘ 

12. Prom and after the abolition of the Courts abolished as aforesaid in. 
Provision as to pending pro- any of the said Presidencies, the High Court of 

•ceodings in abolished Courts, the same Presidency shall have jurisdiction over all 
proceedings pending in such abolished Courts at the time of the abolition 
thereof, and such proceedings and all previous proceedings in the said last- 
mentioned Courts shall be dealt with as if the same had been had in the said 
High Court, save that any such proceedings may be continued as nearly as - 
■circumstances permit, under and according to the practice of the abolished 
' Oourts respectively. 

13. Subject to any laws or regulations which may be made by the 

■r. i Governor-General in Council, the High Court es- , 

pvovwrfwesefcU of* juris- tablished in any Presidency under this Act may, 
•diction tw single Judges or by Jfcs own rules, provide for the exercise, by one 
Division Courts. Judges, or by Division Courts constituted 

by two or more Judges of the said High Court, of the original and appellate 
jurisdiction vested in snch Court in such manner as may appear to such 
Court to be convenient for the due administration of justice. 

14. The Chief Justice of each High Oourt^ shall, from time to time, 

j , determine what Judge in each case shall sit alone, 

.Glnof Justice to detormin© » a t j r* fVi£i OamvV wVip^Vipt with or 

what Judges stall sit alone or and what Judges of the Court, whether witn or 

in the Division Courts. without the Chief J dstice, shall constitute the 

several Division Courts as aforesaid. 


24&25 
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» See Per Peacock, C.J., 2B. L. B. Full Bench EuUngs, 26, 27. 
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1*5 Each of the High Courts established under this Act shall have 
superintendence over all Courts which may be 
t iX”of subject to its appellate jurisdiction, and shall have 

pXioo^ Bubordinato power to call for returns and to direct the transfer 

Courts. of any suit or appe'al from any such Court to any 

other Court of equal or superior jurisdiction, and shall have power to make 
and issue general rules for regulating the practice and proceedings of such 
Courts,' and also to prescribe forms for every proceeding in the said Courts 
for which it shall think necessary that a form be provided, and also for keep- 
in«^ all books, entries, and accounts to be k(;pt by the ollicers, and also to 
settle tables of fees to he allowed to the Sheriff, Attorneys, and all Clerks 
and Officers of Courts, and from time to time to alter any such rule or form 
or table ; and the rules so made, and the forms so framed, and the tables so 
settled, shall be used and observed in the said Courts : Provided that such 
general rules and forms and tables be not inconsistent with the provisions of 
any law in force, and shall, before they are issued, have receivcid the sanction, 
in the Presidency of Port William, of the Governor-General in Council, and, 
in Madras or Bombay, of the Governor in Council of the respective Presi- 
dencies. 

16. It shall be lawful for Her Majesty, if at any time hereafter Her 

„ , tiru Maiesty see fib so to do, by Letters Patent under 

a High Court in and for any the Great beal of the United Kingdom, to erect 
portion of the territories and establish a High Court of Judicature in and 

Sonrin®lud??not^LhXd fo** any portion of the territories within Her hTa- 
vrithin the limits of the local jesty s dominions in India, nob included withm the 
jiirisdiction of another High \ijnits of the local jurisdiction of another High 

■ Court, to consist of a Chief Justice* and of suck 

number of other Judges with such qualifications as are required in persons 
to be appointed to the High Courts established at the Presidencies hereinbefore 
mentioned, as Her Majesty, from time to time, may think fit to appoint ; and 
it shall be lawful for Her Majesty, by such Letters Patent, to confer on such 
Court any such jurisdiction, powers, and authority as under this Act is autho- 
rized to be conferred on, or will become vested in, the High Court to be 
established in any Presidency hereinbefore mentioned ; and subject to the 
directions of such Letters Patent, all the provisions of this Act, having 
reference to tlie High Court established in "any such Presidency, and to the 
Chief Justice and other Judges of such Court, and to the Governor-General 
or Governor of the Presidency in which such High Court is ostabliished, 
shall, as far as circumstances may permit, be applicable to the High Court 
established in the said territories, and to tlie Chief Justice and other Judges 
thereof, and to the person administering the government of the said terri- 
tories. 

17. It shall be lawful for Her Majesty, if Her Majesty shall so think 

Other or supplemental Chav- s^oy time within three years after the estab* 

ters roay-bo granted within lishnieiit of any High Court under this Act, by 

&nm.^ro7any or such parts or 

provisions as Her Majesty may think fit of the 
Letters Patent by whicb such Court was established, and to grant and make 
such other powers and provisions as Her Majesty may think fit, and as ini"lit 
have been granted or made by such first Letters Patent, or without any such 
revocation as aforesaid, l)y like Letters Patent, to grant and make any addi- 
tional or supplementary powers and provisions'which might have been granted 
or made in the first instance. • - 

18. [Re2Jealed by 28 Fic., c. 15, s. 2.] ■ ■ . 
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19. The word “ Barrister” in this Act shah be deemed io include Letters 
Interpretation of terms. Barrfeters of England or Ireland or Members of Patent. 

in, A. faculty of Advocates in Scotland; and the ^ 

words- “Governor-General” and “Governor” shall comprehend the officer Bengal, 
administering the government. ' 


LETTERS PATENT FOR THE HIGH COURT OF JUDICATURE 
AT FORT WILLIAM IN BENGAL 

Bearing doAe Hue S8i?t December 1865. 

ViCTOBlA, by the grace of God, of the United Kingdom of Great Britain 
Recital of Acts. Ireland, Queen, Defender of the Faith, to all 

to whom th^se presents shall come, greeting: 
Whereas, by an Act of Parliament, passed in the twenty-fourth and twenty- 
fifth years of Our reign, intituled “ An Act for establishing High Courts of 
J udicature in India,” it was, amongst other things, enacted^ that it should be 
lawful for Her Majesty, by Letters' Patent under the Great Seal of .the 
United Kingdom, to erect and establish a High Court of Judicature at Port 
William in Bengal for the Bengal Division of the Presidency of Fort 
William aforesaid, and that such High Court consist of a Chief Justice and 
as many J udges, not exceeding fifteen, as Her Majesty might, from time to 
time, think fit to appoint, who should be selected from among persons quali- 
fied as in the said Act is declared : Provided always that the persons who, 
at the time of the establishment of such High Court, were Judges of the 
Supreme Court of Judicature and permanent Judges of the Court of, Sadr 
.Diwaui Addlat or Sadr Addlat of the same Presidency, should be and 
become Judges of such High Court without further appointment for that 
purpose, and the Chief Justice of such Supreme Court should become the 
Chief Justice of such High Court,' and that, upon the establishment of such 
High Court as aforesaid, the Supreme Court and the Court of Sadr Diwani 
Addlat and Sadr Nizdmat Addlat at Calcutta, in the said Presidency, should 
be abolished : 

And that the High Court of Judicature so to be established should 
have and exercise' all such c ml, criminal,, admiralty . and .vice-admiralty, 
testa mentary,-intestate, ,and. nmtrimonial jurisdiction, onginal and 'appellate, 
an(f'all such powers and authority for and in relation to the administration 
of justice in the said Presidency as Her Majesty might, by such Letters 
Patent as aforesaid, grant and direct, subject, however, to such directions 
and limitations as to the exercise of original, civil, and criminal jurisdictton 
beyond the limits of the Presidency-town os might be prescribed thereby ; 
and, save as by such Letters 'Patent might be otherwise directed, and subject 
and without prejudice to the legislative powers in relation to tine matters 
aforesaid of the Governor-General of India in Council, the High Court so to 
be established should have and exercise all jurisdiction, and every power and 
authority whatsoever, in any manner vested in any of the Courts m the. 
same Presidency abolished under the said Act at the time of the abolition or. 

such last-mentioned Courts ; . .i,. > 

And whereas We did,’ upon full consideration of the prermses, tmnk 
fit to erect and establish, and by Our Letters Patent under the Great 

of the United Kingdom of Great Britain and Ireland, bearing date at W est, 

minster, the fourteenth day of May, in the twenty-fifth year of ' O’J*' 
in the year of Our Lord one thousand eight hundred and * 

accordingly,- for'Us, Our heirs and sttccet^ors, erect and establish,- at iJorc 

0. aM.-77 
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Letters WilHam in - Bengal, for the Bengal Division of the Presidency of rort 
Ph-tent. William aforesaid, a High Court of Judicature, which should be called the 
Hiffh Court of Judicature at Port William in Bengal, and did thereby 
constitute the said Court to be a Court of Kecord ; and whereas Wo did 
thereby appoint and ordain 'that the said High Court of Judicature at Port 
William in Bengal should, until further or other provision should be made 
by IJs or Our heirs and successors in that behalf, in accordance with the 
rwited Act, tynsist of a G hieLJ.ustice.aiid thirteen Judges, and did thereby, 
in, addition to^he percons who, at the time of the' establishment of the 
said High Court, \\^ere Judges of the Supreme Court of Judicature and 
permanent Judges of the Court of Sadr Diwani Addlat in the said Presi- 
dency respectively, constitute and appoint certain other persons, being respect- 
ively qualified, as in the said Act is declared, to be Judges of the said High 
Court : 

And whereas, on the thirtieth day of January one thousand eight hun- 
dred and sixty-three, We did, in the manner in the said recited Act, provide, 
direct, and ordain that the saj d Hig h Court should consist of a Chief Jus- 
t.in e,and lfo.u rteen Ju dges : 

And whereas by tile said recited Act it is declared lawful for Her Ma- 
jesty, at any time within three years after the establishment of the said High 
Court, by Her Letters Patent, to revoke all or such parts or provisions as 
Her Majesty might think fit of the Letters Patent by which such Court 
was established, and to grant and make such other powers and provisions as 
Her Majesty might think fit, and as might have been granted or made by 
such first Letters Patent ; 

And whereas by the Act of the twenty-eighth of Our reign, chapter 
fifteen, entitled “ An Act to extend the term for granting fresh Letters Pa- 
tent for the High Courts in India, and to make further provision respecting 
, the Territorial J urisdiction of the said Courts,’* the time for issuing fresh 
Letters Patent has been extended to the first of January one thousand eight 
hundred and sixty-six ; 

And whereas, in order to make further provision respecting the consti- 
tution of the said High 'Court, and the administration of justice thereby, 
it is expedient that the said Letters Patent, dated the fourteenth of May 
one thousand eight hundred and sixty-two, should be revoked, and that 
some of the powers and' provisions thereby granted and made should be 


granted and made with 
by fresh Letters Patent 


amendments and additional powers and provisions 


1. Now know ye that We, upon full consideration of the premises, and. 
Revocation of former Lot- of Our special grace, certain knowledge, and mere 

ters Patent. motion, have thought fit to revoke, and do by these 

presents (from and after the date of the publication thereof, as hereinafter 
provided, and subject' to the provisions thereof), revoke Our said Letters 
Patent of the fourteenth of May one thousand eight hundred and sixty-two, 
Incept so far as the Letters Patent of the fourteenth year of His Majesty 
Hing George the Third, dated the twentj^-sixth of March one thousand seven 
Mildred and seventy-four, establishing a Supreme Oout\b of Judicature at 
hort William in Bengal, were revoked or determined thereby, 

2. And We do by these presents grant, direct, and ordain that, not- 

lihe revocation of the said Letters 
“''’-fwwi. of May one thousand 
High Court of Judicature, called the High 

i e original erection and establishment thereof, the High 
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Court of Judicature ’ at Fort William in Bengal for the’Bengal' Division of iettem 
the Presidency of Port Wiljiam aforesaid, and that the said Court shall be Patent. . 

and continue a Court of Becord, and that all proceedings commenced in the 5" ;- 

said High Court prior to the date of the publication of these Letters Patent 
shall be continued and depend in the said High Court as if they had com- 
menced in the said High Court after the date of such publication, and that 
all rules and orders in force in the said High Court immediately before the 
date of the publicatioir of these Letters Patent shall continue in force, except 
so far as the same are altered hereby, until the same are altered by com- 
petent authority. 

3 . And We do hereby appoint and ordain that the person and persons 

. Judges of the said High who shall, immediately before the date of the 
Court to be continued. publication of these Letters Patent, be the Chief 

Justice and Judges, or acting Chief Justice or Judges, if any, of the said 
High Court of Judicature at Fort William in Bengal, shall continue to be- 
the Chief Justice and Judges, or acting Chief Justice or Judges, of the 
said High Court, until further or other provisions shall be made by Us or 
Our heirs and successors in that behalf^ in accordance with^the said recited’ 

Act for establishing High Courts of Judicature in India. 

4 . And We do hereby appoint and ordain that every clerk and minis- 
Clerka, Ssc., of the said terial officer of the said High Court of Judicature 

High Court to bo continued, at Fort William in Bengal, appointed by virtue of 
the said Letters Patent of the fourteenth of May, one thousand eight hundred 
and sixty-two, shall continue to hold and enjoy his office and employment, 

■with the salary thereunto annexed, until he be removed from such office and 
employment 3 and he shall be subject to the like power of removal, regula- 
tions, and provisions as if he Avere appointed by virtue of these Letters 
Patent. 

5. And We do hereby ordain that the Chief Justice and every Judge 

_ , , , , .. who shall be, from time to time, appointed to the 

Judge s declaration. Judicature at Fort William in 

Bengal, previously to entering upon the execution of the duties of his office, 
shall make and subscribe the following declaration before such authority or 
■ person as the Governor-General in Council may commission to receive it : — 

“I, A. B., appointed Chief Justice [or a Judge] of the High Court of 
Judicature at Fort William in Bengal, do solemnly declare that I ivill faith- 
fully perform the duties of my office to the best of 1 my ability, knowledge, 
and judgment.” 

6. And We do hereby grant, ordain, and appoint that the said High 

Court of Judicature at Fort William in Bengal 
shall have and use, as occasion may require, a seal 
bearing a device and impression of Our Royal Arms, with an exerg^ or 
label surrounding the same, with this inscription, “ The Seal of the High 
Court at Fort William in Bengal.” And We do further grant, ordain and 
appoint that the said seal shall be delivered to and kept in the custody of 
the Chief Justice, and in case of vacancy of the office of Chief Justice, or 
during any absence of the Chief Justice, the same shall be delivered over and 
kept in the custody of the person appointed to act ^sphief Justice, under the 
. provisions of section 7 of the said recited Act ; an e o ^ ^ of^hief 
ordain, and appoint that whensoever.it shall happen that the 0®*=® ^f Ob e 
Justice or of the Judge to whom the custody of the said seal be committed 
SSTe jLTtie High OouH .hall ha aad i. 
empowered to demand, seize, and take the said seal from 
sons Avhomsoover, by what ways and means soever the same may baie come. 

to his, her; or their possession’. 
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7. And -We do hereby further grant, ordain, and appoint that all xrrits, 

summonses, precepts, rules, orders, and other man- 
Writs, &o., how to issue. flatory process to be used, issued; or awarded by the 

said High Court of Judicature at Fort William in Bengal, shall run and be, 
in the name and style of IJs or Our heirs and successors, and shall be sealed 
with the seal of the said High Court. 

8. And We do hereby authorize and empower the Chief Justice of the 

said High Court of Judicature at Fort William in 
Appointments. Bengal from time to time, as occasion may require, 

and subject to any rules and restrictions which may be prescribed by the 
Governor*General in Council, to appoint so many and such clerks and other 
ministerial oflScers as shall be found necessary for the administration of justice, 
and the due execution of all the powers and authorities granted and com-' 
mitted to the said High Court by these Our Letters Patent. And We do- 
hereby ordain that every such appointment shall bp forthwith submitted to 
the approval of the Governor-General in Council, and shall be either con- 
firmed or disallowed by the Governor-General in Council ; and it is Our 
further will and pleasure, and We do hereby, for TJs, Our heirs^ and succes- 
sors, give, grant, direct, and appoint that all and every the officers and clerks 
to be appointed as aforesaid shall have and receive respectively such reason- 
able salaries as the Chief Justice shall, from time to time, appoint for each 
office and place respectively, and as the Governor-General in Council shall 
approve of : Provided always, and it is Our will and pleasure, that all and 
every the officers and clerks to be appointed as aforesaid shall be resident 
within the limits of the jurisdiction of the said Court so long ns they shall 
hold their respective offices j but this proviso shall not interfere with or pre- 
judice the right of any officer or clerk to avail himself of leave of absence 
under any rules prescribed by the Governor-General in Council, and' to absent 
himself from the said limits during the term of such leave, in accordance 
with the said rules. 

9. And We do hereby authorize and empower the said High Court of ’ 
Powers of High Court in Judicature at Fort William in Bengal to approve, 

admitting Advocates, Vakfls, admit, and enrol such and so many Advocates,' 
and Attorneys. Vakils, and Attorneys as to the said High Court 

shall seem meet ; and such Advocates, Vakils, and Attorneys, shall be and 
are hereby authorized to appear for the suitors of the said High Court, and 
to plead or to act, or to plead and act, for the said suitors, according as the 
said High Court may, by its rules and directions, determine, and subject to ' 
such rules and directions. 

10. And We do hereby ordain that the said High Court of Judicature 

In making rules for the ' William in Bengal shall have power to 

qualifications, &c., of Advo- make rules for the qualifications and admission of 
ca es, a as, and Attorneys, proper persons to be Advocates, VakTls, and Attor- 
neys-at-law of the said High Court, and shall be empowered to remove or to 
suspend from practice, on reasonable cause, the said Advocates, Vakils, or ■ 
Attorneys-at-law ; and no person whatsoever, but such Advocates, Vakils, or 
Attorneys, shall be allowed to act or to plead for, or on behalf of, any suitor 
in the said High Court, except that any suitor shall be allowed to appear, 
plead, or act on his own behalf, or on behalf of a co-suitor. 

As to Civil Jurisdiciiiim. 

High Court of Judicature 
prij^ual jutiaKottm William in Bengal shall have and exercise 

ordinary original civil jurisdiction within such local 



LSTTERU PATBNT—BENGAL: 


613' 


limits as may, from time to time, be declared and prescribed by any law made Letters 
by competent legislative authority for India, and until some local limits shall Patent. 

be so declared and prescribed within the limits declared and prescribed by the n 

proclnmixtion fixing the limits of Calcutta, issued by the Governor-General 
in Council on the tenth day of September in the year of our Lord one thousand 
seven hundred and ninety- four, and the ordinary original civil jurisdiction of 
the said High Court shall not extend beyond the limits for. the time being 
declared and prescribed as the local limits of such jurisdiction. 

12. And We do further ordain that the said High Court of Judicature 
Original jurisdiction as to at Port William in Bengal, in the exercise of its • 

^ ordinary original civil jurisdiction, shall be em- 

powered to receive, try, and determine suits of every description, if, in the 
case of suits for land or other immoveable property, such land or properly 
shall be situated, or in all other cases if the cause of action shall have arisen, 
either wholly, or, in case the leave of the Court shall have been first obtained, 
in part, within the local limits of the ordinary original jurisdiction of the 
said High Court, or if the defendant, at the time of the commencement 
of the suit, shall dwell, or carry on business, or personally work for gain 
■within such limits : except that the said High Court shall not have such ori- 
ginal jurisdiction in cases falling within the jurisdiction of the Small Cause 
Court at Calcutta, in which the debt or damage, or value of the property 
sued for, does not exceed one hundred rupees. 

13. And We do further ordain that the said High Court of-Judicature ^ 
Extraordinary original ju- at Port William in Bengal shall have power to 

risdiotion. remove, and to try and determine, as a Court of 

extraordinary original jurisdiction, any suit being or falling -within the juris- 
diction of any Court, 'whether within or without the Bengal Division of the 
Presidency of Port William, subject to its superintendence, when the said 
High Court shall think proper to do so, either on the agreement- of the par- 
ties to that effect, o'r for purposes of justice, the reasons for so doing- being 
recorded on the proceedings of the said High Court. 

14. And We do further ordain that where plaintiff has several causes of v 
As to joinder of causes of action against defendant, such causes of action not 

action. being for land or other immoveable property, and 

the said High Court shall have original jurisdiction in respect of one of such 
causes of action, it shall be lawful for the said High Court to call on the de- 
fendant to show cause why the several causes of action should not be joined 
together in one suit, and to make such order for trial of the same as to the 
said High Court shall seem fit. 

15. And We do farther ordain that an appeal shall lie to the said High 

. , , n ^ t ^ Court of Judicature at Port William in Bengal 

^nal jurisdiction to the High from the judgment (not being a sentence or order 
Court in its appellate juris- passed or made in any criminal trial) of one Judge - 
■ of the said High Court, or of one Judge of any 

Division Court, pursuant to section 13 of the said recited Act, and that an 
appeal shall also lie to the said High Court from the judgment (not being a 
sentence or order as aforesaid) of two or more Judges of the said. High Court, 
or of such Division Court, wherever such Judges are equally divided m opi- 
nion, and <io not amount in number to a majority of the whole of the Judges 
of the said High Court at the time being ; but that the right of appeaHrom • 
other judgments of Judges of the said High Court or of such Division Court 
shall be to Us, Our heirs or successors, in Our or their Privy G^ouncii as 
hereinafter provided. 
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Letters ^ 16. And We do further ordain that the said High Court of Judicatm’iy 

Patent. ^ j from courts in Pro* at Fort William in Bengal shall he a Court of Ap- 

• vinoes, ' ' peal from the Civil Courts of the Bengal iJivi- 

Bengal. Presidency of Fort William, and from all other Courts subject to 

its superintendence, and shall exercise appellate jurisdiction in such cases a& 
are subject to appeal to the said High Court by virtue of any laws or regula- 
tions now in force. 

17. And We do further ordain that the said High Court of Judicature 
Jurisdiction as to infants at Fort William in Bengal shall have the like 
and lunatics. . power and authority with respect to the persons 

and estates of infants, j_^ts, andj^atics within the Bengal Division of the 
Presidency of 'Fort' WriTiam7 ai~t;liat which was vested in the said High Court 
immediately before the publication of these presents, 

/ 18. And We do further ordain that the Court for relief of insolvent 

Provision with respect to debtors at Calcutta shall be held before one of the 
the Insolvent Court. judges of the said High Court of Judicature at 

Fort William in Bengal, and the said High Court, and atiy such Judge there- 
of, shall have and exercise, within the Bengal Division of the Presidency of 
Fort William, such powers and authorities with respect to original and ap- 
pellate jurisdiction, and otherwise, as are constituted by the laws relating to 
insolvent debtors in India. 

19. And We do further ordain that, with respect to the law or equity 
In the exercise of ordinary, to be applied to each case coming before the said 

original civil jurisdiction. High Court of Judicatui’cat Fort William in Ben- 
gal, in the exercise of its ordinary original civil jurisdiction, such law or 
equity shall be the law or equity which would have bcjcn applied by the said 
High Court to such case if these Letters Patent had not issued. 

20. And We do further ordain that, with respect to the law or equity 

In tho exercise of e-xtra- 0'“'^ conscience to be applied to each 

ordinary original civil juris- cause coming before the said High Court of Judi- 

cature at Fort William in Bengal, in the exercise 
of its extraordinary original civil' jurisdiction, such law or equity and rule 
of good conscience shall be the law or equity and rule of good consci(!nce 
which would have been applied to such case by any local Court having juris- 
diction therein. 

21. And We do further ordain that, with respect to the law or equity 
In the exercise of appol- and rule ot good conscience to be applied by the 

late jurisdiction. said High Court of Judicature at Fort William in 

Bengal to each case coming before it in the exercise of its appellate jurisdic- 
tion, such law or equity and rule of good conscience shall be the law or equity 
and rule of good conscience which the Court iii which the proceedings in such 
case were originally instituted ought to have applied to such case. 

22. And We do further ordain that the said High Court of Judicature 
Ordinary original jurisdio- at Fort William in Bengal shall have oi’dinary 

_ original criminal jurisdiction within the local limits 

of its ordinary original civil jurisdiction ; and also in respect of all such 
persons both within the limits of the Bengal Division at the Presidency of 
Fort^ William and bej'oud such limits, and not within the limits pf the 
criminal jurisdiction of any other High Court or Courts established by com- 
petent l^islative authority for India, as the said High Court of Judicature 
at i ort William in Bengal shall have criminal jurisdiction over at the date 
ot tUe publication of these presents. 
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23. And We do further ordain that the said High Court of Judicature Letters 

, Persons. Fort William in Bengal, in the exercise of its Patent. 

ordinary original criminal jurisdiction, shall be .T 

lampowered to try all persons brought before it in due course of law* Bengal. 

24. And We do further ordain that the said High Court of Judicature 
Extraordinary oiiginal ju- at Fort William in Bengal shall have e.xtrnordi- 

’irisdiction. ^ ^ nar)' original criminal jurisdiction over all pci-sons 

residing in places within the jurisdiction of any Court now subject to the 
•superintendence of the said High Court, and shall have authority to try at 
its discretion any such person brought before it on charges preferred by the 
Advocate-General, or by any Magistrate or other Officer specially empowered 
by the Government in that behal£ 


25. And We do further ordain that there shall be no appeal to the said 
As to appeals, &c. Judicature at Fort William in 

Bengal from any sentence.or order passed or made 
in any criminal trial before the Court of original jurisdiction which may be 
constituted by one or more J udges of the said High Court. But it shall bo 
at the discretion of any such Court to reserve any point or points of law for 
the opinion of the said High Court. 


26. And We do further ordain that on such point or points of law 
* 4 ..! i being so reserved as aforesaid, or on its being 

‘ certified by the said Advocate-General that in his 
judgment there is an error in the decision of a point or points of law decided 
by the Court of original criminal jurisdiction, or that a point or points of 
law which has or have been decided by the said Court should be further 
Considered, the said High Court shall have full power and authority to 
review the case, or such part of it as may be necessary, and finally deter* 
ibine such point or points of law, and thereupon to alter tlie sentence passed 
by the Court of original jurisdiction, and to pass such judgment and scntcnco 
as to the said High Court shall seem right. 

27. And We do further ordain that the said High Court of Judicature 

, Appe.ils from Courts in at Fort William in Bengal shall be a Court of 
Provinces. appeal from the Criminal Courts of the Bengal 

division of the Presidency of Fort William, and from all other Courts 
subject to its superintendence, and shall exercise appellate jurisdiction in 
such cases as are subject to appeal to the said High Court by virtue of any 
law now in force. 


28. And We do further ordain that the said High Court of J udicaturc 
• As to referred eases and at Fort William in Bengal shall be a Court of 
revision of trials. reference end revision from the Onminnl Oourt 

subject to its appellate jurisdiction, and shall liave power to hear and deter- 
mine all such cases referred to it by the Sessions Judges, or by any other 
Officers now -.authorized to refer cases to the said High Court, and to revise 
all such cases tried by anj’ Officer or Court possessing criminal jurisdiction, 
as are now subject to r'cference to, or revision by, the said High Court. 


29. And We do further ordain that the said High Court shall have 

;a. .0 to dimt “y w p^lro'f 

from ono Oonrt to another. or appeal from any Court to anj other Court ot 
equal or superior jurisdiction, and also to direct the preliminary investigation 
or trial of Ly criminal case b^ any Officer or Court otherwise competent 
to investigate or try it, though such case belongs in ordinary couise lo the 
jurisdiction of some other Officer or Court 
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Criminal Law under which Punishments to he injlicted. 


" <10 And We do further ordain that all persons brought tor trial before 

the said High Court of J udicaturo at Fort W illiain 
Indian Penal Code. Bengal, either in the exercise of its original 

jurisdiction, or in the exercise of jurisdiction as a Court of appeal, reference, 
or revision, charged with any offence for which provision is made by Act 
No XLV. of 18G0, called the “ Indian Penal Code,” or by any Act amend- 
in<^ or excluding the said Act which may have been passed prior to the publi- 
cation of these presents, shall be liable to punishment under the said Act or 
Acts, and not otherwise. 

Exercise q/' Jwisdiction on Circuit or Special Commission. 

31. And We do further ordain that whenever it shall appear to the 
Judges may sit in otiier Governor-General in Council convenient that the 

places^ by way of circuit or jurisdiction and power by these Our Letters Patent, 
special commission. qj. jjy recited Act, vested in the said High 

Court of Judicature at Fort William in Bengal, should be exercised in any 
place within the jurisdiction of any Court, now subject to the superintendence 
of the said High Court, other than the usual place of sitting of the said 
High Court, or at several such places by way of circuit, the proceeding in 
cases before the said High Court at such place or places shall be regulated 
by any law relating thereto which has been or may be made by competent 
legislative authority for India. 

Admiralty and Vice-Admiralty Jurisdiction. 

32. And We do further ordain that the said High Court of Judicature 

at Fort William in Bengal shall have and exercise 

■■ all such civil and maritime jurisdiction as may now 

be exercised by the said High Court as a Court of- admiralty or of vice- 
admiralty, and also such jurisdiction for the trial and adjudication of prize 
causes and other maritime questions arising in India as may now be exorcised 
by the said High Court 

33. And We do further ordain that the said High Court of Judicature 

William in Bengal shall have and exercise 
all such criminal jurisdiction as may now be exer- 
cised by the said High Courts as a Court of admiralty or vice-admiralty, or' 
otherwise in connection with maritime matters or matters of prize. 

Testamentary and Initiate Jurisdiction. 

34. And We do further ordain that the said High Court of Judicature 
at Fort William in Bengal shall have the like power ahd authority as that 
which may now be lawfully exercised by the said High Court [except within 
the limits of the jurisdiction .for that purpose of any other High Court estab- 
lished by Her Majesty’s Letters Patent] in relation to the granting of pro- 
bates of last wills and testaments, and letteis of administration of the goods, 
chattels, credits, and all other effects whatsoever of persons dying intestate, 
wlie^er within or without the said Bengal Division subject to the orders of 
the Governor-General in Council as to the period when the said High Court 
shall ce^e- to exercise t^tamentary and intestate jurisdiction in any place or 
places h^ond the. limits of -the provinces or plac^ for which it was estab- 
inwl* ^*’?J^«f^^lways'that nothing in these Letters Patent contained shall 

'+V. any law which has been made by competent 

to^"rant for. i India, by which power is given to any other Court 

to giant such probates and letters of .administration 
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Jifatrimonial Jwtisdiction. ■ 

* -r. High Court of Judicature t «ffana 

shall have jurisdiction, within the Bengal Division pSn? 

of the Presidency of Port William,' in matters matrimonial between Our I 

subjects professing the Christian religion : Provided always that nothing Bengal, 
herein contained shall be held to interfere with the exercise of any jurisdic- 
tion in matters matrimonial by any Court not established by Royal Charter 
within the said Presidency lawfully possessed thereof. 

Powers of single Judges and Division Courts. 


36. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature at Port 
William in Bengal in the exercise of its original or appellate jurisdiction 
may be performed by any Judge, or by any Division Court thereof appointed 
or constituted for such purpose, under the provisions of the thirteenth 
section of the aforesaid Act of the twenty-fourth and twenly-fith years of 
Our reign ; and if such Division Court is composed of two or more Judges, 
and the Judges are divided in opinion as to the decision to be given on any 
point, such point shall be decided according to the opinion of the majority 
of the J udges, if there shall be a majority, but if the Judges should be 
equally divided, then the opinion of the senior Judge shall preveiil. 


Regulation of Civil Proceedings. 

37. And We do further ordain that it shall be lawful 'for the said High 
Court of J udicature at Port William in Bengal, from time to time, to make 
rules and orders for the purpose of regulating all proceedings in civil oases 
■which may be brought before the said ffigh Court, including proceedings in 
its admiralty, vice-admiralty, testamentary, intestate, and matrimonial juris- 
dictions respectively : Provided always that the said High Court shall 
he guided in making such rules and orders as far as possible by the pro' 
visions of the Code of Civil Procedure, being an Act passed by the Governor- 
General in Council, and being Act Ho. VIII. of 1859, and the provisions of 
any law which has been made, amending or altering the same, by competent 
legislative authority for India. 

Regulation of Criminal Proceedings. 

38. And We do farther ordain that the proceedings in all criminat 
cases which shall be brought before the said High Court of J udicature at. 
Fort William in Bengal in the exercise of its ordinary original criminal 
jurisdiction, and also in all other criminal cases over which the said High. 
Court had jurisdiction immediately before the publication of these presents,., 
shall be regulated by the procedure and practice which was in use in thO' 
said High Court immediately before such publication, subject to any law- 
which has been or may be made in relation thereto by competent le^slative. 
authority for India ; and that the proceedings in all other criminal cases, 
shall be regulated by the Code of Criminal Procedure prescribed bv an Act-, 
passed by the Governor-General in Council, and being Act Ho. XXV. of. 
1861, or by such further or other laws in relation to criminal procedure as. 
may have bean or may he made by such authority as aforesaid, 

ils to Privy .Council Appels. 

39. And we do further ordain that any person or persons may appeal 
to Us, bur- heirs and successors, in Our or their Privy Council, in.any m^otter 
not being of. criminal juradiction, from any final judgment, decree, or order 

- ■ ■ 0, 0. M.-T8 
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Letters o£ the said High Court o£ Judicature at Fort -William in Bengal made on 
Patent, appeal, and from any final judgment, decree, or order made in the exercise 

^ of orimnal iurisdiction by a mo-jority of the full number of Judges of the 

Bengal, bourt, or of any Division Court from which an app(?al shall not 

lie to the said High Court under the provision contained in the 15th clause 
of these presents : Provided, in either case, that the sum or matter at issue 
is of the amount or value of notjMSjthiinJ0,000 rupees, or that such judg- 
ment, decree, or order, shall involve, directly or indirectly, some claim, de- 
mand, or question to or respecting property amounting to or of the value of 
not less that 10,000 rupees ; or from any other final judgment, decree, or 
order made either on appeal or otherwise ns aforesaid, when the said High 
Court shall declare that the case is a fit one for appeal to TJs, Our heirs or 
successors, in Our or their Privy Council : subject always to such rules and 
orders as are now in force, or may from time to time be made, respecting 
appeals to Ourselves in Council from the Courts of the said Presidency, ex- 
cept so far as the said existing rules and orders respectively are hereby 
varied ; and subject also to such further rules and orders as We may, with 
\ the advice of Our Privy Council, hereafter make in that behalf. , 

40. And We do further ordain that it shall be lawful for the said High 
From intorloeutory judg- Court of Judicature at Fort William in Bengal, at 

ments. its discretion, on tho motion, or, if the said High 

Court be not sitting, then for any Judge of the said High Court, upon the 
petition of any party who considers himself aggrieved by any proliniinary or 
interlocutory judgment, decree, order, or sentence of the said High Court in 
any such proceeding as aforesaid, not being of criminal jurisdiction, to grant 
permission to such party to appeal against the same to Us, Our heirs and 
successors, in Our or their Privy Council, subject to the same rules, regula- 
tions, and limitations as are herein expressed respecting appeals from final 
judgments, decrees, orders, and sentences. 

41. And We do further ordain that from any judgment, order, or scu- 

, tence of the High Court of Judicature at Fort 

n onmina cosoa, o. William in Bengal, made in the exercise of original 
criminal jurisdiction, or in any criminal case whore any point or points of 
law have been reserved for the opinion of the said High Court in manner 
hereinbefore provided, by any Court which has oxei’cised original jurisdiction, 
it shall be lawful for tlie person aggrieved by such judgment, order, or sen- 
tence to appeal to TJs, Our heirs or successors in Council, provided the said 
High Court shall declai'e that the case is a lit one for such appeal, and under 
such conditions the^said High Court may establish or require, subject always 
to such rules and orders as We may, with the advice of Our Privy Council, 
hereafter make in that behalf. 

42. And We do further ordain that in all cases of appeal made from 
As to transmission of copies any judgment, order, sentence, or decree of tho said 

of evidence, &o. High Court of Judicature at Fort William in Ben- 

gal to TJs, Our heirs or successors, in Our or tlioir Privy Council, such High 
Court shall certify and transmit to TJs, Our heirs and successors, in Our or 
their Privy Council, a true and correct copy of all evidence, proceedings, 
judgments, decrees, and orders had or made in such cases appealed, so far as 
he same have relation to the matters of appeal, such copies to be certified 
under the seal of the said High Court; and that the said High Court shall 
mso certify a,nd transmit to TJs, Our heirs and successors, in Our or their. 

reasons given by the Judges of such Court, or 
ed or against the judgment or determination appeal- 

d against. And We do further ordain that the said High Court shall, in 
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ftll cases of appeal to Us, Our hotrs or successors, conform to and execute, or Latte;® 
cause d be executed, such judgments and orders as We, Our heirs or succes- PaS 

sors, in Our or their Privy Council, shall think fit to make in the premises ^ 

in such manner as any original judgment, decree, or decretal orders, or other P* 

order or rule of the said High Oourt, should or might have been executed.' 


Poivers of Government to call for Records, &g. 

43. And it is Our further will and pleasure that the said High Oourt of 
d" udicature at Port William in Bengal shall comply with such requisitions as 
ns may be made by the Government for records, returns, aud statements, in 
such form and manner as such Government may deem proper. 

Powers of Indian Legislature preserved. 


44. And We do further ordain and declare that all the provisions of 
these Our Letters Patent are subject to the legislative powers of the Govern- 
or-General in Oouncil, exercised at meetings for the purpose of making laws 
and regulations, and also of the Governor-General in cases of emergency 
under the provisions of an Act of the twenty-fourth and twenty-fifth years 
of Qur reign, chapter sixty-seven, and may be in all respects amended and 
altered thereby. 

As to Provisions of former Letters Patent. 

45. And it is Our further will and pleasure that these Letters Patent 
shall be published by the Governor-General in Council, and shall come into 
operation from and after the date on which effect shall have- been given to 
them j so much of the aforesaid Letters Patent granted by His Majesty King 
George the Third as was not revoked or determined by the said Letters Patent 
of the fourteenth of May one thousand eight hundred and sixty-two, and is 
inconsistent with these Letters Patent, shall cease, determine, and be utterly 
void, to all intents and purposes Avhataoever. 

In Witness whereof We have caused these Our Letters to be made Pa- 
tent Witness Ourself at Westminster, the twenty-eighth day of December 
in the twenty-ninth year of Our reign. 

(Signed) 0. ROMILLT. 


t 

LETTERS PATENT FOR ESTABLISHING A HIGH COURT 
IN THE N. W. PROVINCES. 

Dated Martdi 17, 1866. 

■Victoria, by the Grace of God, of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of the Faith, to all 
Becital of Acts. whom these presents shall come, greeting : 'Where- 

as, by an Act of Parliament passed in the twenty-fourth and twenty-fifth 
years of Our reign, intituled “An Act for establishing High Courts of Judi- 
cature in India,” it was, amongst other things,'enacted that it should be lawful 
for Her Majesty, by letters Patent under the Great Seal of the United 
Kingdom, to erect and establish a High Oourt of Judicature at Port William 
in Bengal for tlie Bengal Division of the Presidency of Port William afore- 
said, and that such High Oourt should consist of a Chief Justice and as many 
Judges, not exceeding fifteen, as Her Majesty might, from time to time, think 
fit to appoint, who should be selected from among persons qualified as in the 
said Act is declared : Provided always that the persons who, at the time of 
the establishment of such High Court, -were Judges of the Supreme .Court of 
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Letters Judicature, and permanent Judges of the Court of Sadr Diwdni AdAIat or 
Patent. Sadr Adalat of the same Presidency, should be and become Judges of such 

High Court without further appointment for that purpose, and the 

N.W. P. Justice of such Supreme Court should become the Chief Justice of such High 
- Court and that, upon the establishment of such High Court as aforesaid, the 
Supreme Court and the Court of Sadr Diwdni AdAlat and Sadr Niziimat 
Adalat at Calcutta, in the said Presidency, should be abolished : 

And that the High Court of Judicature so to be established should have 


such powers and authority for and in relation to the administration of justice 
in the said Presidency as Her Majesty might, by such Letters Patent as afore- 
said, grant and direct, subject, however, to such directions and limitations, as 
to the exercise of original,, civil, and criminal jurisdiction beyond the limits 
of the Presidency-towns, as might be prescribed thereby ; and save as by such- 
Letters Patent might be otherwise directed, and subject and without prejudice 
to the legislative powers in relation to the matters aforesaid of' the Governor- 
General of India in Council, the High Court so to be established should have 
and exercise all jurisdiction, and every power and authority whatsover, in any 
manner vested in any of the Courts in the same Presidency abolished under 
the said Act at the time of the abolition of such last-mentioned. Court : 

And whereas it is further declared by the said recited Act that it shall 
‘be lawful for XTs by Letters Patent to erect and establish a Higli Court of 
Judicature in and for any portion of the territories within Her Majesty’s 
Dominions in India, not included within the limits of the local jurisdictipn of 
another High Court, to consist of a Chief Justice and such number of other 
Judges, with such qualifications as were by the same Act required in persons 
to be appointed to the High Courts established at the said Presidencies, as we 
from time to time might think fit to appoint ; and that, subject to the direc- 
tions of the Letters Patent, all the provisions of the said recited Act relative 
to High Courts and to the Chief Justice and other Judges of such Courts, and . 
to the Governor-General, or Governor of the Presidency in which such High 
Courts were established, shall, as far as circumstances may permit, be appli- 
cable to any new High Court which may be established in the said territories, 
and to the Chief Justice and other Judges thereof, and to the persons ad- 
ministering the government of the said territories : 

And whereas We did, upon full consideration of the premises, think fit 
to erect and establish, and hj Our Letters Patent under the Great Seal of 
the United Kingdom of Great Britain and Ireland, bearing date at West- 
minster, the fourteenth day of May in the twenty-fifth year of Our reign, in 
the year of our Lord one thousand eight hundred and sixty-two, did accord- 
ijigly> for Us, Our heirs and successors, erect and establish, at Fort William 
in Bengal, for the Bengal Division of the Presidency of Fort William afore- 
said, a High Court of Judicature, which should be called the High Court of 
Judicature at Fort William in Bengal, and did thereby constitute the said 
Court to be a Court of Becord : 

1. Now know ye that We, upon full consideration of the premises,, and 

^fetablishment of High of Our special grace, certain knowledge, and mere 

u i. 1 - motion, have thought fit to erect and establish, 

proof ^ accordingly, for Us, Our heirs and successors, 

•Fnrf ^orth-Westerh Provinces of the Presidency of' 

the iSh' called 
do horebv onnVfif f North-Western Provinces, and We 

0 hereby constitute the said Court to be 'a'Oourt of Record. 
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2. And Wc do hereby appoint and ordain that the said High Court of Letters 
Conatitution, &o. Judicature for the Horth-Western Provinces shall, Patent? 

TT further or other provision shall be made by 

Us or Our heirs and successors in that behalf, in accordance with the said N.W, P. 
recited Act, epnsist.pt,a .Chief Justice, and,fiyej[udges, the first Chief Justice 
being Walter Ulorgan, Esquire, and the 6ve Judges being Alexander Ross 
Esqnire, William Edwards, Esquire, William Roberts, Esquire, Francis 
Boyle Pearson, Esquire, and Charles Arthur Turner, Esquire, being respect- 
ively qualified as in the said Act is declared. 


3. And We do hereby ordain tliab the Chief Justice and every Jud^e 

Doolaration of Judges. the said High Court of Judicature for the 

North-Western Provinces, previously to entering 
upon the c.\ccution of the duties of his office, shall make and subscribe the 
following declai'ation before such authority or person as the Governor- 
General in Council may commission to receive it : — 

^ “ I, A. B., appointed Chief Justice [or a Judge] of the High Court of 
Judicature for the North-Western Provinces, do solemnly declare that I 
will faithfully perform the duties of my office to the best of my ability', 
knowledge, and judgment.” 

4. And We do hereby grant, ordain, and appoint that the said High 

Court shall have and use, as occasion may require, 
a seal bearing a device and impression of Our 
Royal Arms, within an exergue or label surrounding the same, with this 
inscription, ** Tiie Seal of the High Court for the North-Western Provinces.” 
And We do further grant, ordain, and appoint that the said seal shall be 
delivered to and kept in the custody of the Chief Justice, and in case of 
vacancy of the office of Chief Justice, or during any absence of the Chief 
Justice, the same shall be delivered over and kept in the custody of the person 
appointed to act as Chief Justice, under the provisions of section 7 of the said 
recited Act ; and We do further grant, ordain, and appoint that whensoever 
it shall happen that the office of Chief Justice or of the Judge to whom the 
custody of the said seal be committed shall be vacant, the said High Court 
shall be and is hereby authorized and empowered to demand, seize, and take 
the said seal from any person or persons whomsoever, by what ways and 
means soever the same may have come to his, her, or their possession. 


5. And We do hereby further grant, ordain, and appoint that all writs, 
summonses, precepts, rules, orders, and other man- 
Writa, &o., how to issue. ^atory process to be used, issued, or awarded by 

the said High Court of Judicature for the North-Western Provinces, shall 
run and be in the name and style of TJs, or of Our heirs and successors, and 
shall he sealed with the seal of the said High Court. 


6. And We do hereby authorize and empower the Chief Justice of the 
said High Court of Judicature for the North- 
Appointmonts. Western Provinces from time to time, as occasion 

may require, and subject to any rules and restrictions which may be pre-r 
scribed by the Governor-General in Council, to appoint so maty and such 
clerks and other ministerial officers as shall he found necessary for the admi- 
nistration of justice and the due execution of all the powfers and authoritira 
granted and committed to the said High Court by these Our ^ttere Patent 
And We do hereby ordain that every such appointment shall be forthwith 
submitted to the approval of the Lieutenaub-Governor of the North-\V estern 
Provinces, and shall he either confirmed or disallowed by the said Lieutenant: 
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T + 4 - rn Covernor And it is Our further will and pleasure, and We do hereby, for 
Patent m Our heirs and successors, give, grant, direct, and appoint that all and 

^ 1 e ' the officers and clerks to be appointed as aforesaid shall have and receive 

N.W.P. respectively such reasonable salaries as the Chief Justice shall, from time to- 
time appoint for each office and place respectively, and as the Lieutenant- 
Governor of the North-Western Provinces, subject to the control of the 
Governor-General in Council, shall approve of: Provided always, and it is- 
Our will and pleasure, that all and every the officers and clerks to be appointed 
as aforesaid shall be resident within the limits of the jurisdiction of the said 
Court, so long as they shall hold their respective offices ; but this proviso- 
shall not interfere with or prejudice the right of any officer or clerk to avail 
himself of leave of absence under any rules prescribed by the Governor- 
General in Council, and to absent himself from the said limits during the terra- 
of such leave, in accordance with the said rules. 

As io Admission of Advocates^ Vakih^ Attorneys. 


7. And We do hereby authorize and empower the said High Court of 
Judicature for the North-Western Provinces to approve, admit, and .enrol 
such and so many Advocates, Vakils, and Attorneys as to the said High Court 
shall seem meet ; and such Advocates, Vakils, and Attorneys, shall bn and are 
hereby authorized to appear for the suitors of the said High Court, and to 
plead or to act, or to plead and act, for the said suitors, according as the said 
High Court may, by its rules and directions, determine, and subject to such 
rules and directions. 

8. And We do hereby oi’dain that tho said High Court of Judicature 
for the North-Western Provinces shall have power to make rules for the 
qualification and admission of proper persons to be Advocates, Vakils, and 
Attorneys-at-law of the said High Court, and shall be empowered to remove 
or to suspend from practice, on reasonable cause, the said Advocates, Vakils,, 
or Attorneys at-law ; and no person whatever, but such Advocates, Vakils,, 
or Attorneys, shall be allowed to act or to plead for, or on behalf of, any 
suitor in the said High Court, except that any suitor shall be allowed to 
appear, plead, or act on his own behalf, or on behalf of a co-suitor. 

Civil Jurisdiction. 


9. And We do further ordain that the said High Court of Judicature 
Extraordinary original ju- the North-Westei’u Provinces shall have power 
risdiction. to remove, and to try and- determine, as a Court 

of extraordinary original jurisdiction, any suit bvnng or falling within the 
jurisdiction of any Court, subject to its superintendence, when the said High 
. Court shall think proper to do so, either on the agreement of tho parties to 
that effect, or for purposes of justice, the reason for so doing being recorded 
on the proceedings of the said High Court. 


10. And We do further ordain that an appeal shall lie to the said High 
Appeal may lie from tho Judicature for the North-Western Pro- 

Courts of original jurisdio- vinces from the judgment (not being a sentence or 

pite "• f? O'- “ “"y t™') 

. . Judge of the said High Court or of one Judge of 

any Division Court, pursuant to section .13 of the said recited Act, and that 
an appeal shall also lie to the said High Court from the judgment (not beiiiff 
a sentence or order as aforesaid) of two or more Judges of the said Hi^h 
® Division Court, wherever such Judges are equally divided 
u opinion, and do not amount in number to a majority of the whole of the 
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i^udges of the said High Court at the time being but that the right of Letters 
^peal from other judgments of Judges of the said High Court or of such Patent. 

Division Court in such case shall be to IJs, Our heirs or successors, in Our or 

their Privy Council, as hereinafter provided. N.W.P. 

11. And We do further ordain that the said High Court of Judicature' 

^ As to appeal from Courts for the North-Western Provinces shall be a Court 
in the Provinces. of appeal from the Civil Courts of the North- 

Western Provinces, and from all other Courts to which there is now an 
appeal to the Sadr DiwAni Addlat, and shall exercise appellate jurisdiction 
in such cases as are subject to appeal to the said High Court by virtue of . 
any laws or regulations now in force. 


. 12. And We do further ordain that the said High Court of Judicature 

As to infants and lunatics, ff!’' North-Western Provinces shall have the 

like power and authority with respect to the per- 
, sons and estates of infants, idiots, and lunatics within the North-Western 
Provinces, as that which is exercised in the Bengal Division of the Presi- 
dency of Port William by the High Court of Judicature at Port William 
in Bengal, but subject to the provisions of any laws or regulations now in 
force. 


Law to he administered. 


13. And We do further ordain that, with respect to the law or equity 
By High Court in the oxer- ^ applied to each case coming before the said 

cise of extraordinary original High Court of Judicature for the North-Western 
civil jurisdiction. Provinces, in the exercise of its extraordinary 

Original civil jurisdiction, such law or equity shall, until otherwise provided, 
be the law or equity which would have been applied to such case by any local 
Court having jurisdiction therein. 

14. Aiid We do further ordain that, with respect to the law or equity 
By High Court in the exer- and rule of good conscience to be applied by the 

cise of appeilute jurisdiction, said High Court of J udicature for the North- 
•Western Provinces, to each case coming before it in the exercise of its 
appellate jurisdiction, such law or equity and rule of good conscience shall 
be the law or equity and rule of good conscience which the Court in which' 
the proceedings in such case were originally instituted ought to have applied 
ibo such case. 

Criminal Jurisdiction. 

15. And We do further ordain "that the said High Court of Judicature 

• Ordinary original jurisdio- for the North-Western Provinces shall have ordi- 
tion. , nary original cnramal junsdiction in respect of all 

such persons within the said Provinces as the High Court of Judicature at 
Port william in Bengal shall have criminal jurisdiction over at the date of 
-the -publication of these presents ; and the criminal jurisdiction of the said 
last-mentioned High Court over such persons shall cease at such date ; Pro- 
vided nevertheless, that criminal proceedings which shall, at such date, have 
been commenced in the said last-mentioned High Court, shall continue as if 
these -presents had not been issued. 

16 And We do further ordain that the said High Court of J udicature 
for the North-Western Provinces, in the exercise 
Jurisdiction as to parsons, Qj^juary original criminal jurisdiction, shall 

;be empowered to try all persons brought before it in due course of law. 
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17 And We do further ordain that the said High Court of Judicature 
E.toordih.,yorigin«Uuri.. for the North-Western Provinces shell have extra- 
diction. ordinary original criminal jurisdiction ovei all poi- 

sons residing in places within the jurisdiction of any Court now subject to 
the superintendence of the Sadr Nizumat Adiilat, and sliall have authority 
to try at its discretion any such persons brought before it on charges prefer- 
red by any Magistrate or other Officer specially empowered by the Govern- 
ment in that behalf. 


18. And We do further ordain that there shall be no appeal to the said 
No appeal from Court High Court from any sentence or order passed or 

exercising original juriadic- made in any criminal trial before the Courts of 

original criminal jurisdiction which may be consti- 
tuted by one or more Judges of the said High Court. But it shall be at the 
discretion of any such Court to reserve any point or points of law for the 
opinion of the said High Court. 

19. And We do further ordain that, on such point or points of law 
As to 'review of cases on l>eing SO reserved as aforesaid, the said High Court 

points of law reserved. shall have full power and authority to review the 

case, or such part of it as may be necessary, and Gnally deterinine such point 
or points of law, and thereupon to alter the sentence passed by the Court of 
original jurisdiction, and to pass such judgment and sentence as to the said 
High Court shall seem right. 

20. And We do further ordain that the said High Court of judicature 
As to appeals from Gourte for Horth-Western Provinces shall be a Court 

in the Provinces. of appeal from the Criminal Courts of the said 

Provinces, . and from all other Courts from which there is now an appeal to 
the Court of Sadr Nizilmat Addlat for the said Provinces, and shall exercise 
appellate jurisdiction in such cases as are subject to appeal to the said Court 
of Hadr Addlat by virtue of any law now in force. 

21. And We do further ordain that the said High Court shall be a 
As to hearing of referred -Court of reference and revision from the Criniinal 

cases, &e. Courts subject to its appellate jurisdiction, and 

shall have power to hear and determine all such cases referred to it by tho 
Sessions J udges or by any other Officers now authorized to refer cases to tho 
Court of Sadr Nizamat Adiilat of the North-Western Provinces, and to revise 
all such cases tried by any Officer or Court possessing criminal jurisdiction as 
are now subject to reference to, or revision by, the said Court of Sadr Niziimat 
Adalat. 


22. And We do further ordain that the said High Court shall have 
Aq to the transfer of a case- power to direct the transfer of any criminal case 
from one Court to another. ^ or appeal from any Court to any other Court of 
equal or superior jurisdiction, and also to direct the preliminary investigation, 
or trial of any criminal case by any Officer or Court otherwise competent to 
investigate or try it, though such case belongs in ordinary course to the juris- 
diction of such other Officer or Court. 


Act under which Punishments to he injiicted. 

23. And We do further ordain that all persons brought for trial before 
Indian Penal Code. High Court of Judicature for the North- 

xXT j • 


I J- Provinces, either in the exercise of it 

reference'^ ni- vp exercise of its jurisdiction as a Court of appeal 

eference, . ox revision, charged with any offence for which provision is mad. 
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y C o. XLY. of I860, called the. “ Indian Penal Code,” or by any Act Letters 
.amen ing or excluding the said Act may have been passed prior to the Patent, 
pu ica ion of these presents, shall be liable. to punishment' under the said. -TlTZirrr 
Act or Acts, and not otherwise. ■ • N.W. P. 


Exercise of Jurisdiction elsewhere in other places hy way of Circuit 
or special Gommision. 

\ -K 

24-. And , We do further ordain that, whenever it shall appear to the 
Lieutenant-Governor of the North-Western Provinces, subject to the control 
of- the Governor-General in Council, convenient that the jurisdiction and 
power, by these Our Letters Pattent, or by the recited Act, vested in the said 
High Court, should be exercised in any place within the jurisdiction of any 
Court now subject to the superintendence of the Sadr Diwani Adalat or the 
&adr Nizdmat Adalat of the North-Western Provinces other than the usual 
place of sitting of the said High Court, or at several such places, by way of 
circuit, the proceedings in cases before the said High Court, at such place or 
places, shall be regulated by any law relating thereto which has been or may 
be made by competent legislative authority for India. 


Testamentary and Intestate Jurisdiction. 

25. And We do further ordain that the said High Court of Judicature 
for the North-Western Provinces shall have the like power and authprity as 
that which is now lawfully exercised within the said Provinces by the said 
High Court of Judicature at Fort William in Bengal, in relation to the grant- 
, ing of probates of last wills and testaments, and letters of administration of 
the goods, chattels, credits, and all other effects whatsoever of persons dying 
intestate ; and that the jurisdiction of the said last-mentioned High Court 
in relation thereto shall cease from the date of the publication of these pre- 
sents : Provided always that any proceedings already commenced in relation 
to any of the matters aforesaid in the said last-mentioned High Court shall 
continue as if these presents had not been issued : Provided also that nothing 
in these Letters Patent contained shall interfere with the provisions of any 
law which has been made by competent legislative authority for India, by 
which power is given to any other Court to grant such probates and' letters 
of administration. 

Matrimonial Jurisdiction. 

26. And We do further ordain that, the said High Court of Judicatum 

for the North-Western Provinces shall have jurisdiction, within the said 
Provinces, in matters matrimonial between OUr subject professing the 
Christian religion : Provided always that nothing herein contained shall be 
held to interfere with the exercise of any jurisdiction in matters matrimonial 
by any Court, not established by Royal Charter within the said Provinces 
lawfully possessed thereof. 

As to Powers of single Jtidges and Division Courts. 

27. And We do hereby declare that any function which is hereby directed 
to be performed by the said High Court of Jurisdiction for the North-Western 
Pro vinces, in the exercise of its . original or appellate jurisdiction, may be per- 
formed by any Judge, or by any Division Court thereof appointed or consti- 
tuted for such purpose, under the provisions of the thirteenth section of the 
■ aforesaid Act of the twenty-fourth and twenty-fifth years, of Our reign; and 
if such Division Court is composed of two or more Judges, and the Judges are 
- divided in opinion as to the decision to be given on any point, such point shall 

0. 0. M.— 79 
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be decided according to the opinion of tlie majority of the_ Judges, if there 
I^hall be a majority, but. if the Judges should be equally divided, then the opi- 
nion of the senior Judges shall prevail. • • 

Regulation of Civil Proceedings. 

28. And We do further ordain that it shall bo lawful for the said High 
Court of Judicature for the North-Western Provinces, from time to time, to 
make rules and orders for the purpose of adapting, as far as possible, the pro- 
visions of the Code of Civil Procedure, being an Act passed by the Governor- 
General in Council, and being Act No YIIL of 1859, and the provisions of 
any law which has been or may be made, amending or altering the same, by 
competent legislative authority for India, to all proceedings in its testament- 
ary, intestate, and matrimonial jurisdictions respcctiv ely. 

Regulations of Crhninal Proceedings. 


29. And We do further ordain that the proceedings in all criminal cases 
which shall be brought before the said High Court, in the exercise of its ordi- 
nary original criminal jurisdiction, shall be regulated by the procedure and 
practice which was in use in the High Court of J udicaturo for Port William 
in Bengal immediately before the publication of these presents, subject to any 
law which has been or may be made in relation thereto by competent legis- 
lative authority for India ; and that the proceedings in all other criminal cases 
shall be regulated by the Code of Criminal Procedure, prescribed by an 
Act passed by the Governor-General in Council, and being Act No. XXV. of 
1861, or by such further or other laws in relation to criminal procedure ns 
may have been or may be made by such authority as aforesaid. 


As to A f peals to the Privy Council. 


30. And We do further ordain that any person or persons may appeal 
. ^ to IJs, Our heirs and successors, in Our or their 

Privy Council, in any matter not being of criminal 
jurisdiction, from any final judgment, decree, or order of the said High Court 
of Judicature for the North-Western Provinces, made on appeal, and from 
any final judgment, decree, or order made in the exercise of original jurisdic- 
tion by Judges of the said High Court, or of any Division Court from which 
an appeal shall not lie to the said High Court under the provisions contained 
in the 10th clause of these presents ; Provided, in either case, that the sum 
or matter at issue is of the amount or value of not less than 10,000 rupees, 
or that such judgment, decree, or other shall involve, directly or indirectly, 
some claim, demand, or question to or respecting property amounting to or of 
the value of hot less than 10,000 rupees ; or from any other final judgment, 
decree, or order made either on appeal or otherwise as aforesaid, when the 
said High Court shall declare thait the case is a fit one for appeal to Hs, Our 
heirs or successors, in Our or their Privy Council : subject always to su Oh 
rules and orders as are now in force, or may from time to time be made, re- 
specting appeals to Ourselves in Council from the Courts of the said Provinces, 
except so far as the said existing rules and orders respectively are hereby 
varied ; and subject also to such further rules and orders as We may with 

the advice of Our Privy Council, hereafter make in that behalf. * • 

31. And We do further ordain ;that it shall bo lawful for the said High 
Prom interlocutory judg- Court of Judicature for the North-Western Pro- 
u r.. , Vinces, ,at its ;discretion, on the motion, or if the 

said High Court be not sitting, .then for any ^Judge .of the said High Court 
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oupon- the petition of any party who considers himself faggrie.ved by,. any Letter^; 
preliminary or .interlocutory judgment, decree, - order, or .sentence b£ the Patent' 
said High Court,, in any .such .proceeding as aforesaid, not being of criminal 
■jurisdiction, to grant permission to such party to appeal against the same to-^-^'P- 
Us, Our heirs and successors, dn Our or their Privy Council, subject to the 
same rules, regulations, and limitations as are herein expressed respectinv 
appeals from final judgments, decrees, orders, and sentences. ^ 


1.32, And We do further ordain that from any judgment,, order, or 
In criminal cases, &o, sentence of the said High .Court of judicature 

for the North-Western Provinces, made in the 
;!exm*cise .of original criminal jurisdiction, or any criminal case where any 
point or points of law have been reserved for the opinion of the said High 
.Court in manner hereinbefore provided, by any Court which has exercised 
; original jurisdiction, it shall be lawful for the person aggrieved by such 
■ judgment, ordei^ or sentence to appeal to TJs, Our heirs and successors^ in ' 
•'Council : Provided the said Higli Court shall declare that the case ’is a fit 
one for such appeal, and under such conditions as to the High Court may 
, establish or require, subject always to such rules and orders as We may, 

' >Vith the advice of Our Privy Council, hereinafter make in that behalf. 


33. And We do further ordain that, in all cases of appeal made from 
As to transmission of evi. any' judgment, order, sentence, or decree of the 
dence, &o. said High Court of Judicature for the North- 

. Western Provinces, to Us, Our heirs or successors, in Our or their Privy 
- Council, such High Court shall certify and transmit to TJs, Our heirs and 
successors, in Our or their Privy Council, a true and correct copy of all 

■ evidence, proceedings, judgments, decrees, and orders had or made in such 

■ cases appealed, so far as the same have relation to the matters of appeal, 
such copies to be certified under the seal of the said High Court; and that 

, the said High Court shall also certify and transmit to XJs, Our heirs and 
successors,- in Our or their Privy Council, a copy of the reasons given by the 
. Judges of such -Court, or by any of such Judges, for or against the judgment 
or determination appealed against. And We do further ordain that the said 

■ High Court shall, in all cases of appeal to TJs, Our heirs or successors, con- 
form to and execute, or cause to be executed, such judgments and orders as 

'We, .Qur, heirs or successors, in Our or their Privy Council, shall, think fit to 
make in the premises, in such manner as any original judgment, decree, or 
; decretal ;orders, or other order or rule of the said High Court, should or 
might have been executed. 

Power of Government to call for Records, &o. 

> 34. And it is Our further will and pleasure that the said High Court of 

' Judicature for the North-Western Provinces shall comply with such requisi- 
' tions’as maybe made by the Governmentfor records, returns, and statements, 
in such form and manner as -such' Government may deem proper. 


Powers of Indian Legislature preserved. 

35' And We do further ordain and declare that all the provisions of 
these Our Letters Patent are subject to .the legislative powers of the 


Governor-General in Council, exercised at meetings for the purpose of mak- 
inff laws and regulations, and also of the Governor-General in cases of 
emergency under the provisions of an Act of the twenty-fourth and twenty- 
fifth “yea Js of Our regin, chapter sixty-seven, and in all respects 

amended and altered thereby. In witness whereof. We have caused these 
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Letters Our Letters to 
Patent, seventeenth day 


Madras 

and 

Bombay 


be made Patent. Witness Ourself at Westminster, the 
of March in the twenty-ninth year of Our reign. 

By warrant under the Queen^s Sign Manual, 

(Signed) 0. EOMILY, 


LETTERS PATENT FOR THE ESTABLISHMENT OF HIGH 
COURTS AT MADRAS AND BOMBAY. 

With reference to the new Letters Patent for the High Courts at 
Madras and Bombay, Mr. Broughton has the following : — 

“The new Letters Patent for the Higli Court at Madras are of the same date, 
and similar in all respects to that for the High Court at Fort William, viutaiis 
mutandis. The preamble states that the Court consists of a Chief. Justice and five 
Judges, as provided in the former Chartcr7 ahd'‘that tliat number is continued. By 
"“section 11 the local limits of the ordinar}' original civil jurisdiction of the Court 
are to be such ‘as may, from time to time, be declared and prescribed b}' any law 
made by the Governor in Council, and until some local limits shall bo so declared 
and prescribed within the limits of the local jurisdiction of the said High Court 
at Madras, at the date of the publication of tbese presents,’ &c. Section 22 gives 
the High Court ordinaiy original criminal jurisdiction, within the local limits of 
its ordinaiy original civil jurisdiction, and also in respect of all such persons 
beyond such limits over whom the said High Court of Judicature at Madras shall 
have criminal jurisdiction at tlio date of the publication of these presents. Sec- 
tion 34 is as follows : ‘ And We do further ordain that the said High Court of Judi- 
cature at Madras shall have the like power and authority as that which may now bo 
lawfully exercised by the said High Court in relation to the granting of probates 
of last wills and testaments, and letters of administration of the .goods, chattels, 
credits, and all other effects whatsoever of persons dying intestate, whether within 
or without the Presidency of Madras : Provided,’ &c. (as in the Bengal Letters 
Patent). In other respects, the Letters Patent are the same, having reference to 
the remarks made in regard to the former Letters Patent for the Court at Madras.” 

“ The new Letters Patent for the High Court at Bombay arc of the same date. 
The preamble states that the Court consisted of the Chief Justice and six Judges, as 
pr^id.ed.,j,n„the_fonnen,Charter,^nd_that that number was increased to seven on. 

which number is continued. By sectibn 11 the local limits of 
the ordinary original civil jurisdiction of the Court are to bo such ‘ as may, from 
time to time, be declared and prescribed b}' anj’^ law made by the Governor in 
Council, and until some local limits shall be so declared and prescribed within the 
limits of the local jurisdiction of the said High Court at Bomba}', at the date of 
the publication of these presents,’ &c. Section 22 gives the High Court ordinary 
original criminal jurisdiction within the local limits of its ordinary original civil 
jurisdiction, ‘ and also in respect of all such persons beyond such limits over whom 
the said High Court of Judicature at Bombay shall have criminal jurisdiction at the 
+1 j ° publication of these presents.’ Section 34 is the same as section 34 of 
the Madras Letters Patent. In other respects, the Letters Patent are the same, 
mutatis mntandtSj as those of the other Presidences.” 
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BENGAL, N.-W, P., AND ASSAM CIVIL COURTS. 

ACT No. XIL OF 1887. 


ttECEtVEi) THii Assent oi? The Gov.-aENt. on the Hth MarcIh 1887. 

An A6t to consolidate and amend the lato relating/ to CiDil GoUrls in Bengal^ 1887. 

the Borili^Vtestern Provinces, and Assam-. 7 

Act 12 

_ Whereas it is expedient to consolidate and amend the law- tekting to 
Civil Courts in Bengal, the North-Western Provinces, and Assam j It is 
hereby enacted as follows : — 


CHAPTER I, 

Preliminary. 

fillo, cxlont, and conn i- (i) This Act may be called the Bengal, 

hioncomont. North-Western Provinces, and Assam Civil Courts 

Act, 1887. 

(2) It extends to the territories for the time being respectively admi-. 
nistcred by the Lieutenant-Governor of Bengal, the Lieutenant-Governor of 
the North-Western Provinces, and the Chief Commissioner of Assam, except 
Euch portions of those territories as for the time being are not subject to the 
ordinary civil jurisdiction of the High Courts, and except the 'Jhansi Divi- 
sion ; and 

(S) It shall come into force on the first day of July 1887. 

2. (1) The Bengal Civil Courts Act, 1871, and Act No. XIX. of 1877 
(to enable certain District Judges to silspend and 
■ remove certain ministerial officerst and for other 

^nirpbses), section 1, are hereby repealed. 

(^) But all Courts constituted, appointments, nominations, rules, and 
orders made, jurisdiction and powers conferred, and lists published under the 
Bengal Civil Courts Act, 1871, or any enactment thereby repealed, or pur- 
porting expressly or impliedly to have been so constituted, made, conferred, 
and published, sliall be deemed to have been respectively constituted, made, 
conferred, and published under this Act ; and 

(S) Any enactment or document referring to the Bengal Civil Courts 
Act, 1871, or to any enactment thereby repealed, shall be construed to refer 
to this Act or to the corresponding portion thei’eof. 


CHAPTER II. 

Constitution oe Civil Courts. 

3, There shall be the following classes of Civil 
Classes of Courts. Courts under this Act, namely 

(1) the Court of the.DistriCt Judge J 
{2) the Court of the Additional Judge; 

(3) the Court of the Subordinate Ju%e ; and , - , ' : 

{A) the Court of the Munsif. ' ■ - . ■ ’ , 

C, 0, M.^SO 
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. A The Local Government may, with the previous sanction of the Go- 

vernor-General in Gouncil, increase or reduce the 
Number of District Judges gf District Judges and Subordinate Judges 

and Subordinate Judges. 

now nxed. 

5 The Local Government may, subject to the control of the Governor- 

General in Gouncil, alter the number of Munsifs 
Number of Munsifs. now fixed : 

Provided that, except in the case of Munsifs whose monthly salary does 
not exceed two hundred and fifty rupees, an increase of the number of Mun- 
sifs now fixed shall not be made by the Local Government without the pre- 
vious sanction of the Govornor-General in Council. 

6 (1) Whenever the office of District J udge or Subordinate J udgo is 
Vacancies among District vacant by reason of the death, resignation, or re- 

or Subordinate Judges, moval of the Judge Or other cause, or wJienever 

the Governor-General in Council has sanctioned an increase of the number of 
District Judges or Subordinate Judges, the Local Government may fill up tho 
vacancy or' appoint the additional District Judges or Subordinate Judges, as 
tile case may be. 

(2) Nothing in this section shall be construed to prevent a Local 
Government from appointing a District .Judge or Subordinate Judge to dis- 
charge for such period as it thinks fit, in addition to the functions devolving 
on him as such District Judge or Subordinate Judge, all or any of the func- 
tions of another District Judge or Subordinate Judge, as the case may be. 

7. {1) Whenever the office of Munsif is vacant, or whenever the Local 

„ . Government increases the number of Munsifs, tho 

Vacancies among Munsifs. xt* in i. i ii • i. i ... n • i 

High Court shall nominate such person as it thinks 

fit to be a Munsif, and the Local Government shall appoint him accordingly. 

(2) The Local Government may, after consultation with the High Court, 
and with the previous sanction of the Governor-General in Council,. make rules 
as to the qualifications of persons to be appointed to the office of Munsif. 

(3) When rules have been made under sub-section (2), a person shall 
hot be nominated under sub-section (i) unless he possesses the qualifications 
required by the rules. 

8. (J) When the business pending before any District Judge requires 

Additional Judges. of Additional Judges for its speedy dis- 

posal, the Local Government raaj’^, upon the recom- 
mendation of the High Court, and with the previous sanction of the Governor- 
General in Gouncil, appoint such Additional Judges ns may be requisite. 

(2) Additional Judges so appointed shall dischai’go any of the functions 
^ Judge which the District Judge maj’^ assign to them, and, in 

^e discharge of those functions, they shall exercise the same powers as tho 
District Judge, 

9. Subject to the superintendence of the High Court, the District Judge 

control of shall have administrative control over all the Civil 
Courts under this Act within the local limits of 
his jurisdiction. 

10. (^)' In the event of the death, resignation, or removal of the Dis- 
trict Judge, or of his being incapacitated by illness 

of his oVicPTiPo f .otherwise for the performance of his duties, or 

ot lus absenoe feom, the place at which. Me Court is. held, the Aiditional 
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udge, or, if an Additional Judge is not present at that place, the senior 1887 

feubordinate Judge present thereat, shall, without relinquishing his ordinary 

duties, assume charge of the office of the District Judge, and shall continue 12. 
n c thereof until the office is resumed by the District Judge, or assumed 
by an officer appointed thereto. 


(2) While in charge of the office of the District Judge, the Additional 
ordinate Jud^e, as the case may be, may, subject to any rules 
■which Wie High Court may make in this behalf, exercise any of the powers 
of the District J udge. 

O 


II. (1) In the event of the death, resignation, or removal of a Subor- 
Transfor of proceedings on c^iii^te J udge, or of his being incapacitated by ill- 
v.acation of office of Subordi- ness or otherwise for the performance of his duties, 
unto u go. Qj. pf jjjg a^jsence from the place at which his 

Court is held, the District Judge may transfer all or any of the proceedings 
pending in the Court of the Subordinate Judge either to his own Court or 
to any Court under his administrative control competent to dispose of them. 

(S) Proceedings transferred under sub-section {!) shall, be disposed of 
ns if they had been instituted in the Court to which they are so transferred : 

(S) Provided that the District Judge may ye-transfer to the Court of 
the Subordinate Judge or his successor any proceedings transferred under 
sub-section (1) to his own or any other Court. 


{J/) For the purposes of proceedings which are not pending in the Court 
of the Subordinate Judge on the occurrence of an event referred to in sub- 
section (1), and with respect to which that Court has exclusive jurisdiction, 
the District Judge, may exercise all or any of the jurisdiction of that Court. 

12 . {1) A District Judge, on the occurrence within the local limits of 
Temporary charge of office liis jurisdiction of any vacancy in the office of 
of Munsit. Munsif, may appoint such person as he thinks fit 

to act in the office until that person is relieved by a Munsif appointed under 
section 7, or his appointment is ®,ncelled by the District J udge. 


(2) The District Judge shall forthwith report to the High Court the 
occurrence of every such vacancy and the making and cancelling of every 
such appointment. 

Power to fix local limits of 13 . {1) The Local Government may, by noti- 

jurisdiction of Courts. fication in the official Gazette, fix and alter the 

local limits of the jurisdiction of any Civil Court under this Act. 


(2) If the same local jurisdiction is assigned -to two or more Subordinate 
Judges or to two or more Munsifs, the District Judge may assign to each of 
them such civil business cognizable by the Subordinate Judge or Munsn, as 
the case may be, as, subject to any general or special orders of the Hig 

Court, ho, thinks fit. - j u n.v 

(SI When civil business arising in any local area is assigned by the Dis- 
trict Judge under sub-section (2) to one of two or more Subordinate 
or to one of two or more Munsifs, a decree or order passed by the Suboidi- 
nate Judge or Munsif shall not be invalid by reason only of the case in 
which it was made having arisen wholly or lu Part m J 
local area if that place is within the local limits fixed by the Lo 

AVud"?S'a oSrt of Small Causes appointed to be also a Subordi- 
nate Judge oS Munsif is a Subordinate Judge or Munsif, as the case may be, 
within the meaning of this section. 
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■ Appeals from Subordinate 21. {!) Save as aforesaid, an appeal from a 1RR7 

Judges and Munsifs. ^ decree or order of a Subordinate Judge shall lie ^ 

(а) to the District J udge where the value of the original suit in which 12. 

or in airy proceeding arising out of which the decree or order was 
made did not exceed five thousand rupees, and 

(б) to the High Court in any other case. 

{2) Save as aforesaid, an appeal from a decree or order of a Munsif shall 
lie to the District Judge. 

{3) Where the function of receiving any appeals which lie to the Dis- 
trict J udge under sub-section {1) or sub-section (2) has been assigned to an 
Additional Judge, the appeals may be preferred to the Additional Judge. 

■ {D The High Court may, with the previous sanction of the Local Go- 
vernment, direct, by notification in the official Gazette, that appeals lying to 
the Distl'ict Judge under sub-section {2) from all or any of the decrees or 
orders of any Munsif shall be preferred to the Court of such Subordinate 
Judge as may be mentioned in the notification, and the appeals shall there- 
upon be preferred accordingly. 


Power to transfer to Subor- 
dinate Judges appeals from 
Munsifs. 


CHAPTER IV. 

Special Jurisdiction. 

22. (i) A District Judge may transfer to any 
Subordinate Judge under his administrative control 
any appeals pending before him from the decrees or 
orders of Munsifs. 

(S) The District Judge may withdraw any appeal so transferred, and 
either hear and dispose of it himself or transfer it to a Court under his ad- 
ministrative control competent to dispose of it. 

(5) Appeals transferred under this section shall be disposed of subject 
to the rules applicable to like appeals when disposed of by the District Judge. 

23. (^) The High Court may, by general or special order, authorize any 
Subordinate Judge or' Munsif to take 'cognizance 
jS'o\-\luLif^of^Ss"dfc! of. or any District Judge to transfer to a Subordi- 
tion of District Court in cer- nate Judge or Munsif under his administrative 
tain proceeding.s, control, any of the proceedings next hereinafter 

mentioned or any class of those proceedings specified in the order. 

{2) The proceedings referred to in sub-section {1) are the following, 
namely : — 

(a) proceedings under Bengal Regulation V., 1799 (io limit the Interfer- 
ence of the Zillah and City Cortrts of Dewanny Adawlut in the 
Execution of Wills and Administration to the Estates of jicrsons 

dying intestate ); _ ... 

(6) proceedings under Act XL. of 1858 (for mahing better provision for 

the care of the persons and property of Minors in the Presidency 
of Fort William in Bengal), or Act IX. of 1861 (to amend the 

law relating to Minors) / , . i oco rr 

(c) applications for certificates under Act Lo. XXMT. of 1860 (for 
. facilitating the collection of debts on successions, and for the 

security of parties paying debts to the representatives of deceased 

Id) pro^Sigs under the Indian Succession Act 1865, and the Pro- 
^ bate and Administration Act, 1881, which cannot be disposed 

of by District Delegates ; and ^ o i c n- -i 

references by Oollectors under section 3220 of the Code of Civil 

Procedure. 


(«) 
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29. (i) A. District Judge may, -whenever he sees ui-gent necessity for 1887, 

SuBponsion of Munsif by so doing, suspend a Munsif under his administra- ^ 

Distviot Judge. tive control. Act 12. 

(^) a District Judge suspends a Munsif under sub-section 

(1), he shall forthwith report to the High Court the circumstances of the 
suspension, and the High Court shall make such order with respect thereto 
as it thinks fit. 


CHAPTER VX. 
Ministerial Officers. 


30. District Judges shall appoint the ministerial officers of their Courts, 
Appointment and removal subject only to the control of the Local 

of ministerial officerB of Dis- Government, may remove or suspend those officers 
triot Courts. or fioe them in an amount not exceeding one 

month’s salary. 

Appointment and removal ministerial officers of the Civil 

of ministerial ofBoers of ofbar Courts subject to the administrative control of the 
Com-ts. District Judge shall be appointed — 

(a) in the case of an appointment not likely to last, and not lasting, longer 

than two months, by those Courts, and 

(b) in any other case, by the District Judge. 

Is) An Additional Judge, Subordinate Judge, or Munsif, may, by order, 
remove or suspend, or fine in an amount not exceeding one month’s salary, 
any ministerial officer of his Court who is guilty of misconduct or neglect in 
the performance of the duties of his office. 

32. The provisions of the two last foregoing sections shall be subject to- 
Appointmout and removal following modifications in their application to- 
of ministerial officers on joint ministerial officers employed by more Civil Courts 
ostablisbmonts. than one, namely : — 

(a) appointments not likely to last, and not lasting, longer than two 

months, shall be made by the Court of highest class among those 
Courts, or, where there is no difference in class among those 
Courts, by the senior among the presiding J udges thereof ; and 

(b) such ministerial officers may not be removed or suspended by any 

Court except the Court which under clause {a) of this section is 
for the time being charged with the duty of making appoint- 
ments to fill temporary vacancies. 


33. The District Judge, subject only to the control of the Local Govern- 
Goncral’power.B of District ment, may, by order, suspend or remove any minis- 

jud^o. terial officer to whom section 31 or section 32 ap- 

plies, and may, on appeal or otherwise, reverse or modify any order made 
under either of those sections by any Court under his administrative control. 

34. (1) The Local Government may, at the instance of the High Court 

* , . . . . 1 m or of a District Judge, transfer a ministerial officer 

^ JmnBfer of mm.stcrial offi- other 

such Court. 

(S'i The District Judge may transfer a ministerial officer from any such 
Court within the local limits of his jurisdiction to any other such Court 

within those limits-. imposed under this chapter may 

Koouvefy of fines. he recovered by deduction from the salary of the 

person fined. 
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39 . For the purposes of the last foregoing section, the presiding officer 1837. 

Subordination of Courts to a Court subject to the administrative control of 

District Court. ^ the District Judge shall be deemed to be imme- 12, 

diately subordinate to the Court of the District Judge, and, for the purposes 
of the Code of Civil Procedure, the Court of such an officer shall be deemed 
to be of a grade inferior to that of the Court of the District Judge. 

Application of Act to Pro- 40 . (7) This section and sections 15, 32, 37, 
vincial Courts of Small Causes. 38, and 39, apply to Courts of Small Causes consti- 
tuted under the Provincial Small Cause Courts Act, 1887. 

(2) Save as provided by that Act, the other sections of this Act do not 
apply to those Courts. 



